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BEFORE  THE 
NATIONAL  MEDIATION  BOARD 

In  the  Matter  of: 

WESTERN  AIR  LINES,  INC.,  — 

INLAND  AIR  LINES,  INC., 

and 

AIR  LINE  MECHANICS  DEPARTMENT, 
UNITED  AUTOMOBILE  WORKERS  OF 
AMERICA,  C.I.O. 

AWARD 

Acme  Reporting  Company 
1748  Pennsylvania  Ave.,   N.   W. 
Washington  6,  D.   C. 
Phone:    District  0622  [2] 

BOARD  OF  ARBITRATION 

APPOINTED  UNDER  RAILWAY  LABOR  ACT 

TO  ARBITRATE  DIFFERENCES 

BETWEEN 

WESTERN  AIR  LINES,  INC.,  — 
INLAND  AIR  LINES,  INC., 

and 

AIR  LINE  MECHANICS  DEPARTMENT, 
UNITED  AUTOMOBILE  WORKERS  OF 
AMERICA,  C.I.O. 

Case  No.  A-2289;  Arb.  66 
No.  5598-O'C 
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Introduction : 

On  May  10,  1946,  jmrsnant  to  the  i)rovisions  of  the 
Railway  Labor  Act,  as  amended,  an  arbitration  agree- 
ment was  entered  into  by  and  between  the  above-named 
parties.  Copy  of  the  agreement  is  set  forth  at  large  in 
the  transcript  of  the  record  filed  in  the  office  of  the  Clerk 
of  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  and  the  original  of  which  is 
filed  in  tlie  office  of  the  National  Mediation  Board  under 
the  above  designated  case  number. 

Pursuant  to  the  agreement,  Mr.  Stanley  W.  Guthrie 
was  designated  arbitrator  for  the  Western  Air  Lines,  Inc., 
and  the  Inland  Air  Lines,  Inc. ;  and  Mr.  Ross  P.  Althof 
was  designated  arbitrator  for  the  employees  represented 
by  the  Air  Line  Mechanics  Department,  United  Automo- 
bile Workers  of  America,  C.  I.  O.  [3] 

Subsequently,  the  air  lines  replaced  Mr.  Guthrie  by 
Mr.  Edward  S.  Shattuck,  and  the  employees  replaced  Mr. 
Althof  by  Mr.  William  A.  Gillespie.  The  arbitrators  for 
the  parties  concerned,  within  the  time  required  by  law, 
selected  Mr.  Otto  S.  Beyer  of  Washington,  D.  C.  as  the 
third  and  neutral  arbitrator  of  the  Board. 

Thereafter,  on  July  12th,  the  three  arbitrators  convened 
at  Los  Angeles,  in  the  State  of  California,  the  place  desig- 
nated in  the  agreement  for  meeting,  and  organized  them- 
selves into  a  statutory  Board  of  Arbitration,  at  which 
time  Otto  S.  Beyer  was  designated  as  chairman. 

The  parties  on  that  date  and  continuously  on  succeeding 
days,  until  and  including  the  23rd  of  July,  appeared  with 
their  representatives  and  witnesses,  and  presented  their 
evidence  and  arguments.    At  the  conclusion  of  the  presen- 
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tation  of  the  evidence  in  the  form  of  oral  testimony  and 
exhibits,  the  Board  went  into  executive  session,  and  after 
discussing  and  dehberating  on  the  questions  presented, 
made  its  award  as  contained  hereunder. 

Matters  Submitted  by  Arbitration  Agreement: 

The  matters  submitted  to  the  Board  by  the  arbitration 
agreement  related,  1,  to  wages;  2,  to  working  condi- 
tions.  [4] 

Withdrawal  of  Issues: 

The  parties  having  agreed  between  themselves  as  to  the 
rate  of  pay  for  crew  chiefs,  stipulated  this  fact  to  the 
Board.  In  addition,  the  parties  agreed  to  withdraw  from 
arbitration  the  dispute  involving  the  rate  of  pay  for  plant 
protection  men,  and  so  stipulated  to  the  Board. 

Wages : 

In  the  matter  of  the  wage  rates  in  dispute,  the  award 
of  the  Board  is  as  follows: 

Apprentice  Mechanic:             1st  6  months  $  .78  per  hour 

2nd  6  months  .86  per  hour 

3rd  6  months  .94  per  hour 

4th  6  months  1.02  per  hour 

5th  6  months  1.10  per  hour 

6th  6  months  1.18  per  hour 

Mechanics:  1st  6  months     $1.26  per  hour 

2nd  6  months       1.34  per  hour 
3rd  6  months       1.40  per  hour 

Senior  Mechanics:  1st  6  months     $1.44  per  hour 

2nd  6  months       1 .50  per  hour 
3rd  6  months       1.56  per  hour 
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Inspectors  : 


Crew  Chiefs:         $1.80 
Stock  Chaser: 


Lead   Mechanics:                     1st  6  months  v$l. 58  per  hour 

2nd  6  months  1 .64  per  hour 

3rd  6  months  1.70  per  hour 

1st  6  months  $1.64  per  hour 

2nd  6  months  1 .70  per  hour 

3rd  6  months  1.76  per  hour 

per  hour  by  stipulation  of  parties. 

1st  6  months  $  .80  per  hour 

2nd  6  months  .86  per  hour 

3rd  6  months  .94  per  hour 

[5] 

1st  6  months  $  .82  per  hour 

2nd  6  months  .88  per  hour 

3rd  6  months  .96  per  hour 

1st  6  months  $1.04  per  hour 

2nd  6  months  1.10  per  hour 

3rd  6  months  1.14  per  hour 

Stock  Clerk  in  Charge:         1st  6  months  $1.16  i)er  hour 

2nd  6  months  1.20  per  hour 

3rd  6  months  1.24  per  hour 

1st  6  months  $1.26  per  hour 

2nd  6  months  1 .28  per  hour 

3rd  6  months  1.32  per  hour 

1st  6  months  $  .86  per  hour 

2nd  6  months  .90  per  hour 

3rd  6  months  .94  per  hour 

1st  6  months  $  .98  per  hour 

2nd  6  months  1 .02  per  hour 

3rd  6  months  1 .06  per  hour 


Junior  Stock  Clerk: 


Stock  Clerk 


Senior  Stock  Clerk: 


Cargo  Handlers 


Assistant  Cargo  Clerk: 
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Cargo  Clerk 


Passenger  Service 
Supply  Clerk: 


1  st  6  months  $1.10  per  hour 

2nd  6  months  1.16  per  hour 

3rd  6  months  1.20  per  hour 

1st  6  months  $  .90  per  hour 

2nd  6  months  .93  per  hour 

3rd  6  months  .96  per  hour 


Senior  Passenger  Service       1st  6  months     $1.00  per  hour 
Supply  Clerk :  2nd  6  months       1.03  per  hour 

3rd  6  months       1 .06  per  hour 


Cleaner : 


Chief  Cleaner 


Janitor : 


Utility  Man: 


Fleet  Serviceman 


Plant  Protection  Man 


1st  6  months  $  .86  per  hour 
2nd  6  months  .90  per  hour 
3rd  6  months         .94  per  hour 


1st  6  months 
2nd  6  months 
3rd  6  months 

1st  6  months 
2nd  6  months 
3rd  6  months 


$  .96  per  hour 

1.00  per  hour 

1.04  per  hour 

[6] 

$  .86  per  hour 
.90  per  hour 
.94  per  hour 


1st  6  months  $1.10  per  hour 
2nd  6  months  1.14  per  hour 
3rd  6  months       1.18  per  hour 

1st  6  months  $  .88  per  hour 
2nd  6  months  .91  per  hour 
3rd  6  months         .94  per  hour 

Withdrawn  from  arbitration 
by  stipulation. 
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In  addition  to  the  rates  of  pay  as  set  forth  above,  em- 
ployees required  to  work  on  the  second  or  afternoon  shift 
shall  be  paid  an  additional  $.04  per  hour,  and  employees 
required  to  work  on  the  third  or  night  shift  shall  be  paid 
an  additional  $.06  per  hour. 

For  purposes  of  determining  the  shifts  on  which  em- 
ployees have  worked  or  may  work,  the  following  will 
apply: 

1.  Every  shift  which  has  heretofore  or  is  hereafter 
started  between  6:01  a.  m.  and  12:00  noon  shall  be  con- 
sidered as  the  first  or  day  shift  and  all  employees  under 
this  agreement  who  have  heretofore  commenced  or  who 
hereafter  commence  work  on  any  such  shift  shall  be  paid 
both  straight  time  and  overtime  at  the  first  or  day  shift 
rate  regardless  of  what  hours  were  or  are  worked. 

2.  Every  shift  which  was  heretofore  or  is  hereafter 
started  between  12:01  p.  m.  and  6:00  p.  m.  shall  be  con- 
sidered [7]  as  the  second  or  evening  shift,  and  all  em- 
ployees under  this  agreement  who  have  heretofore  com- 
menced or  who  hereafter  commence  work  on  any  such 
shift  shall  be  paid  both  straight  time  and  overtime  at  the 
second  or  evening  shift  rate  regardless  of  what  hours 
were  or  are  worked. 

3.  Every  shift  which  was  heretofore  or  is  hereafter 
started  between  6:01  p.  m.  and  6:00  a.  m.  shall  be  con- 
sidered as  the  third  or  night  shift,  and  all  employees  under 
this  agreement  who  have  heretofore  commenced  or  who 
hereafter  commence  work  on  any  such  shift  shall  be  paid 
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both  straight  time  and  overtime  at  the  third  or  night  shift 
rate  regardless  of  what  hours  were  or  are  worked. 

Working  Conditions: 

In  the  matter  of  the  working  conditions  in  dispute,  the 
award  of  the  Board  is  as  follows: 

1.  Time  worked  in  excess  of  40  hours  straight  time  in 
any  one  work  week  of  seven  consecutive  days  shall  be  con- 
sidered overtime  and  shall  be  paid  for  at  time  and  one-half, 
provided  that  time  worked  on  the  seventh  day  in  any  work 
week  shall  be  paid  for  at  double  time  if  six  consecutive 
days  of  eight  hours  straight  time  have  been  previously 
worked  during  that  work  week;  and  provided  further  that 
time  not  worked  for  the  reasons  listed  below  shall  be 
considered  as  hours  worked  for  the  purpose  of  [8]  this 
section : 

(a)  Sick  leave  with  pay. 

(b)  Pre-arranged  time  off  chargeable  to  sick  leave 
credit. 

(c)  Death  in  the  immediate  family. 

(d)  Summoned  by  governmental  agency  on  com- 
pany business. 

2.  Time  in  excess  of  eight  hours  per  day  exclusive  of 
meal  periods  for  monthly-paid  employees  at  stations  other 
than  Burbank,  California,  Salt  Lake  City,  Utah,  and 
Cheyenne,  Wyoming,  shall  be  considered  overtime  and 
shall  be  paid  for  at  the  rate  of  time  and  one-half  in  ac- 
cordance with  the  provisions  of  this  section. 
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3.  (a)   The  folhjwin^  days  arc  designated  as  holidays: 

New   Year's   Day 
Memorial  Day 
Independence    Day 
Labor  Day 
Thanksgiving  Day 
Christmas  Day 
Washington's  Birthday 

(b)  All  employees  hereunder  shall  be  given  the  above 
holidays  off  with  straight-time  pay  but  if  required  to  work 
on  said  holidays,  the  employee  or  employees  shall  be  paid 
at  the  rate  of  double  time. 

(c)  An  employee  required  to  work  on  said  holidays 
and  who  fails  to  report  for  work  shall  not  be  paid  any 
compensation  for  that  day.   [9] 

(d)  If  any  of  the  above  holidays  fall  on  the  employee's 
regular  scheduled  days  off,  the  following  regular  work  day 
shall  be  observed  as  the  holiday. 

4.  (a)  Each  employee  hereunder,  other  than  temporary 
or  part-time  employees,  shall  annually  receive  two  weeks' 
vacation  for  each  full  year  of  service  during  the  Com- 
pany's vacation  year  from  July  1  of  any  year  to  June  30 
of  the  succeeding  year.  Pay  for  such  two  weeks'  vacation 
shall  be  at  the  rate  of  pay  which  the  employee  would  have 
normally  received  for  working  the  regular  time  during 
the  vacation  period. 

(b)  New  employees,  other  than  temporary  or  part-time 
employees,  with  less  than  one  year  of  continuous  service 
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on  July  1,  each  year  will  accrue  such  vacation  leave  to 
July  1  and  will  be  entitled  to  take  such  leave  when  they 
have  been  in  the  continuous  service  of  the  company  six 
months,  computed  as  follows : 

11  months  of  service  9  working  days 

10        "       "         "       8 

9        "      "        "  7        " 

8        "      "        "       6 

7        "      "        "       5 

6        "      "        "       5 

Thereafter,  on  July  1  each  year,  they  shall  be  entitled 
to  two  weeks'  vacation  with  pay  as  provided  in  Paragraph 
(e). 

(c)  In  computing  the  above  vacation  leave,  regularly 
scheduled  days  off  or  holidays  recognized  under  the  terms 
of  [10]  this  agreement  occurring  during  the  vacation 
leave  period  shall  not  be  counted.  Vacation  leave  will  be 
taken  on  consecutive  days  and  at  such  time  as  the  em- 
ployees' services  can  be  spared  during  the  period  from 
July  1  to  June  30  following  the  earned  vacation  period, 
unless  special  circumstances  in  individual  cases  warrant 
exceptions.  Such  cases  shall  receive  the  prior  approval 
of  the  Personnel  Manager.  Vacation  leave  arrangements 
for  personnel  must  be  approved  by  the  appropriate  Super- 
visor at  each  location  and  by  the  Section  Superintendent, 
and,  except  as  otherwise  specifically  authorized,  by  an 
official  of  the  Company,  vacation  leave  is  not  cumulative 
and  if  not  taken  between  July  1  and  June  30  following 
the  earned  vacation  period,  the  leave  will  be  forfeited.     In 
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the  event  of  termination  of  employment  with  the  Company 
for  any  reason  whatsoever,  employees  who  have  been  in 
the  Company  service  for  one  year  or  more  will  be  en- 
titled to  pay  pro  rata  for  vacation  leaves  which  are  ac- 
crued as  of  the  date  of  termination. 

5.  An  employee  elected  or  appointed  to  conduct  union 
business  in  the  interest  of  air  transport  employees  shall  be 
considered  good  and  sufficient  reason  for  granting  a  leave 
of  absence,  provided  that  at  any  one  time  not  to  exceed 
four  such  employees  shall  be  on  leave  of  absence  under 
the  provisions  of  this  section,  and  provided  further  that 
the  foregoing  restriction  as  to  number  on  leave  shall  not 
be  applicable  to  elected  [11]  delegates  to  the  convention 
of  the  International  Union. 

Upon  the  written  request,  either  from  the  Regional 
Director  or  the  President  of  the  International  Union, 
U.  A.  W.-C.  I.  O.,  such  employee  shall  be  given  a  leave  of 
absence  for  a  period  not  to  exceed  one  year.  During  such 
leave  of  absence  seniority  shall  accumulate. 

6.  If  a  dispute  arises  between  the  Company  and  the 
employees  covered  by  this  Agreement,  the  Company  will 
not  change  the  conditions  or  rates  of  pay  established  by 
written  agreement  in  effect  between  the  Company  and  the 
employees  hereunder,  and  the  Union  will  not  encourage 
or  sanction  employees  stopping  work  or  leaving  the  service, 
pending  the  determination  or  adjustment  of  the  dispute  in 
accordance  with  the  procedures  established  by  this  agree- 
ment or  by  law. 
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The  Company  will  instruct  its  supervisory  employees 
as  to  the  terms  and  conditions  of  this  agreement  and  will 
discipline  any  employee  who  wilfully  violates  the  terms 
hereof  or  advocates  a  policy  contrary  to  that  set  out  herein. 

Inflation : 


This  Board  specifically  finds  and  certifies  that  the  award 
herein  rendered  is  consistant  with  the  standards  now 
in  effect  established  by  or  pursuant  to  law  for  the  pur- 
pose [12]  of  controlling  inflationary  tendency. 

Certification : 

We,  the  arbitrators  in  the  proceedings  to  which  this 
certificate  is  attached,  hereby  certify  that  this  is  a  true 
and  correct  copy  of  the  Award  of  the  Board  of  Arbitra- 
tion in  said  proceedings,  as  the  same  will  be  found  in  the 
file  in  the  office  of  the  Clerk  of  the  District  Court  of  the 
United  States,  Southern  District  of  California. 

OTTO  S.  BEYER 

Chairman 

WILLIAM  A.  GILLESPIE 

Member 

EDWARD  S.  SHATTUCK 

Member 

[Verified.] 

[Endorsed]:    Filed  Jul.  26,  1946.   [13] 
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In  the  District  Court  of  the  United  States,  in  and  for  the 
Southern  District  of  California 
Central  Division 

No.  5598  O'C.     Civil 

In   the   Matter   of 

WESTERN  AIR  LINES,  INC,  ET  AL. 

JUDGMENT  CONFIRMING  AWARD 

There  having  been  filed  in  the  clerk's  office  of  this 
court  at  Los  Angeles,  on  July  26th,  1946,  a  certified  copy 
of  an  arbitration  award,  and  no  petition  having  been  filed 
to  impeach  the  said  av^^ard  within  ten  days  thereafter, 
under  Sec.  159,  2nd,  of  Title  45  of  U.  S.  C,  and  this 
court  having,  under  date  of  November  1st,  1946,  entered 
a  minute  order  confirming  the  award  with  instructions 
to  the  party  interested  to  prepare  a  judgment  confirming 
the  award,,  and  no  judgment  having  been  prepared  by  the 
interested  party, 

It  Is  Now  By  the  Court  Ordered  that  the  said  award 
be,  and  the  same  is  hereby,  confirmed. 

Dated:    Los  Angeles,  Calif,  November  21st,   1946. 

J.  F.  T.  O'CONNOR 

Judge 

Judgment  entered  Nov.  21,  1946.  Docketed  Nov.  21, 
1946.  Book  C.  O.  B.,  page  579.  Edmund  L.  Smith, 
Clerk;  by  Francis  E.  Cross,  Deputy. 

[Endorsed]:    Filed  Nov.  21,  1946.   [14] 
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[Title  of  District  Court  and  Cause] 

PETITION  FOR  ORDER  TO  SHOW  CAUSE 

Comes  now  your  petitioner,  the  Division  of  Labor  Law 
Enforcement,  and  shows: 

I. 

That  it  is  a  duly  authorized,  qualified  and  acting  divi- 
sion of  the  Department  of  Industrial  Relations  of  the 
State  of  California  created  by  Chapter  1,  of  Division  1 
of  the  Labor  Code  of  the  State  of  California,  and  as  such 
is  authorized  to  prosecute  this  proceeding. 

II. 

That  prior  to  the  filing  of  this  petition  a  written  agree- 
ment to  arbitrate  certain  issues  of  dispute  dated  May  10, 
1946,  was  filed  in  the  above-entitled  matter  pursuant  to 
the  provisions  of  the  National  Railway  Labor  Act;  that 
a  copy  of  said  agreement  is  attached  hereto,  marked  "Ex- 
hibit A",  and  made  a  part  hereof  by  reference;  and  that 
said  agreement  to  arbitrate  was  entered  into  on  behalf 
of  and  for  the  benefit  of  the  employees  of  the  Western 
Airlines,  Inc.  hereinafter  named.    [15] 

III. 

That  the  said  agreement  to  arbitrate  provides  in  section 
"eleventh"  thereof  that  the  award  of  the  Board  of  Arbi- 
tration as  to  wage  rates  shall  become  effective  January  1, 
1946,  and  remain  in  effect  for  sixty  (60)  days  from  the 
date  of  the  award,  which  date  was  July  26,  1946. 
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IV. 

That  on  July  26,  1946,  the  Board  of  Arbitration  duly 
appointed  under  the  provisions  of  the  Railway  Labor 
Act,  and  in  pursuance  thereof,  duly  rendered  and  filed 
its  Award  in  the  above-entitled  matter;  and  that  on  No- 
vember 21,  1946,  no  petition  being  filed  to  impeach  the 
said  Award  within  ten  days  thereafter,  the  said  Award 
became  final  under  the  provisions  of  the  Railway  Labor 
Act,  and  Judgment  Confirming  Award  was  duly  ordered 
by  the  above-entitled  Court  and  entered  on  page  579  of 
Civil  Order  Book  40,  of  the  records  of  said  Court. 

V. 

That  prior  to  the  filing  of  this  petition  and  subsequent 
to  the  entry  of  Judgment  Confirming  Award,  certain 
former  employees  of  the  Western  Air  Lines,  Incorporated, 
duly  assigned  their  claims  to  your  petitioner  as  provided 
by  law  for  wages  earned  by  each  of  them  while  in  the 
employ  of  the  said  Western  Air  Lines,  Incorporated,  as 
follows : 


Name    of    Employee 


Work 
Performed 


Dates 
Worked 


Amount  of 

Retroactive 

Wages 


Gerald  Z.  Bondy 
James  J.  Jardine 
Lamont  W.  King 


Aviation        1-  1-46  to 
mechanic       5-16-46  99.65 

Aircraft        1-  7-46  to 
mechanic       6-21-46  129.76 

Apprentice    1-  1-46  to 

aircraft         6-  2-47  28.40 

mechanic 

Amount  Carried  Forward  $229.41 

[16] 
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Amount  of 
Work  Dates  Retroactive 

Name   of    Employee  Performed  Worked  Wages 

Amount  Brought  Forward  $229.41 

Lawrence  R.  Kyle  Aircraft        1-  1-46  to 

&  engine        6-  4-46  106.08 

mechanic 

John  Edward  Lewis         Aircraft  1-  7-46  to 

mech.  6-23-46  137.90 

Walter  J.  McLaughlin       Aircraft  1-  1-46  to 

and  engine  5-17-46  57.65 

mechanic 

Joseph  Thos.  McMahon     Aircraft  4-15-46  to 

mechanic  5-31-46  31.17 

VL 

That  the  amounts  of  retroactive  wages  stated  in  para- 
graph V  hereof  constitute  the  difference  between  the  wage 
rates  paid  the  said  employees  and  the  wage  rates  provided 
in  the  Award  on  file  in  the  above-entitled  matter. 

VIL 
That  the  Western  Air  Lines,  Inc.  admits  that  the  em- 
ployees named  in  paragraph  V  hereof  were  employed  by 
it  for  the  period  set  forth  therein,  rendered  services  and 
performed  work  for  the  said  period  as  therein  stated,  and 
it  further  admits  that  the  amounts  of  retroactive  wages  as 
stated  in  the  said  paragraph  V  are  correct,  that  the  same 
are  unpaid,  and  that  all  of  the  aforesaid  matters  come 
within  the  provisions  of  the  Award  on  file  in  the  above- 
entitled  action. 

VIIL 

That  the  amount  of  retroactive  wages  set  forth  in  para- 
graph V  hereof  are  due,  owing  and  unpaid,  and  that  al- 
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though  dcniand  has  been  made  therefor,  the.  Western  Air 
Lines,  Inc.  refuses  and  continues  to  refuse  to  pay  the  same 
upon  the  ground  that  the  employment  of  each  of  the  as- 
signors of  your  petitioner  named  in  paragraph  V  hereof 
terminated  on  the  last  dates  specified  in  the  column  headed 
"Dates  Worked",  all  of  which  dates  were  prior  to  the 
date  of  the  Award,  to  wit:  July  26,  1946,  on  file  in  the 
above  entitled  matter.  [17] 

IX. 

That  the  Western  Air  Lines,  Inc.  in  refusing  to  pay 
the  retroactive  wages  hereinabove  set  forth,  unlawfully 
fails,  neglects,  and  refuses  to  comply  with  the  Award  and 
the  Judgment  Confirming  Award  rendered  in  the  above- 
entitled  action. 

Wherefore,  petitioner  prays  that  this  Court  issue  an 
order  to  the  Western  Air  Lines,  Inc.  to  show  cause  why  it 
should  not  comply  with  the  Award  and  Judgment  Con- 
firming Award  heretofore  rendered  and  entered  in  the 
above-entitled  matter. 

Dated:   June  6,  1947. 

DIVISION  OF  LABOR  LAW  ENFORCEMENT, 
DEPARTMENT  OF  INDUSTRIAL  RELATIONS, 
STATE  OF  CALIFORNIA, 

Petitioner, 

By  PAULINE  NIGHTINGALE  & 
EDWARD  M.  BELASCO, 

Attorneys  for  Petitioner, 

By   PAULINE   NIGHTINGALE 
[Verified.]    [18] 
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EXHIBIT  A 

This  Agreement,  made  and  entered  into  this  10th  day  of 
May,  1946,  between  Western  AirHnes,  Inc.,  and  Inland 
Air  Lines,  Inc.,  (hereinafter  referred  to  as  the  party  of 
the  first  part),  represented  by  Paul  E.  Sullivan,  Vice 
President  and  Secretary,  Western  Air  Lines,  Inc.,  and 
Secretary  and  Treasurer,  Inland  Air  Lines,  Inc.,  and  em- 
ployees in  the  service  of  the  above-named  carriers  by  air 
(hereinafter  referred  to  as  the  party  of  the  second  part) 
represented  by  the  Airline  Mechanics  Department — United 
Automobile  Workers — CIO  as  follows:  Mechanics  (West- 
ern Air  Lines,  Inc.,  and  Inland  Air  Lines,  Inc.,);  em- 
ployees of  Western  Air  Lines,  Inc.,  classified  under  the 
Cargo  Clerks,  Stock  Clerks,  and  Fleet  Service  Men  Agree- 
ment with  Western  Air  Lines,  Inc.,  and  including  Jr. 
Stock  Clerks,  Stock  Chaser,  Stock  Clerk,  Stock  Clerk  in 
Charge,  Senior  Stock  Clerk,  Fleet  Service  Men,  Passenger 
Service  Supply  Clerk,  Senior  Passenger  Service  Supply 
Clerk,  Cargo  Handlers,  Assistant  Cargo  Clerks,  Cargo 
Clerks,  Utility  Men,  Cleaner,  Janitor,  Chief  Cleaner,  and 
Plant  Protection  Men. 

Witnesseth:  The  parties  hereto  mutually  agree  and 
stipulate  as  follows: 

First:  The  above-named  carriers  by  air  are  carriers 
subject  to  the  Railway  Labor  Act,  as  amended ;  the  above- 
named  employees  are  employees  of  such  carriers  by  air; 
and  the  above  representatives  are  the  duly  accredited  rep- 
resentatives of  such  carriers  by  air  and  employees  re- 
spectively. 

Second:  The  controversy  between  the  parties  hereto, 
as  hereinafter  specifically  stated,   is  hereby  submitted  to 
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arbitration,  and  sucli  arbitration  is  had  under  the  jjrovi- 
sions  of  the  Railway  Labor  Act. 

Third:  The  Board  of  Arbitration  (hereinafter  re- 
ferred to  as  "the  Board")  shall  consist  of  three  (3) 
members. 

Fourth:  The  specific  questions  to  be  submitted  to  the 
Board  for  decision  are  as  follows:  Shown  in  Appendix 
"A"  and  Appendix  "B"  and  made  a  part  hereof. 

Fifth :  In  its  award  the  Board  shall  confine  itself 
strictly  to  decision  as  to  the  questions  so  specifically  sub- 
mitted to  i^.  [19] 

Sixth :  The  questions,  or  any  part  thereof,  as  submitted, 
may  be  withdrawn  from  arbitration  on  notice  to  that  effect 
signed  by  the  duly  accredited  representative  of  the  parties 
hereto  and  served  on  the  Board,  or  upon  the  Chairman 
of  the  Board,  at  any  time  prior  to  the  making  of  the 
award. 

Seventh :  The  signatures,  of  a  majority  of  the  mem- 
bers of  the  Board  affixed  to  its  award  shall  be  competent 
to  constitute  a  valid  and  binding  award. 

The  Board  shall  make  a  specific  finding  and  certification 
that  the  award  is  consistent  with  the  standards  now  in 
effect,  established  by  or  pursuant  to  law,  for  the  purpose 
of  controlling  inflationary  tendencies. 

Eighth :  The  Board  shall  begin  its  hearings  prior  to 
the  expiration  of  the  period  of  fifteen  (15)  days  from 
the  date  on  which  the  last  arbitrator  necessary  to  com- 
plete the  Board  is  appointed. 

Ninth:  The  Board  shall  make  and  file  its  award  prior 
to  the  expiration  of  the  period  of  fifteen  (15)  days  from 
the  date  on  which  the  Board  begins  its  hearings,  but  the 
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parties  hereto  may  agree,  at  any  time  prior  to  the  mak- 
ing- of  such  award,  upon  the  extension  of  such  period 
(whether  or  not  previously  extended). 

Tenth:  The  Board  shall  hold  its  hearings  in  the  City 
of  Los  Angeles,  State  of  California. 

Eleventh:  The  award  of  the  Board  shall  become  ef- 
fective as  of  January  1,  1946  and  as  to  schedule  "B",  ap- 
pended hereto,  shall  remain  in  effect  for  one  (1)  year 
and  thereafter  subject  to  thirty  (30)  days  notice  under 
provisions  of  Section  6,  Title  I,  of  the  Railway  Labor 
Act,  as  Amended.  As  to  schedule  "A",  appended  hereto, 
the  award  of  the  Board  shall  become  effective  January  L 
1946  and  remain  in  effect  for  sixty  (60)  days  from  the 
date  of  such  award  and  subject  to  change  thereafter  un- 
der provisions  of  Section  6,  Title  I,  of  the  Railway  Labor 
Act,  as  Amended. 

Twelfth:  The  award  of  the  Board  and  the  evidence 
of  the  proceedings  before  the  Board  relating  thereto,  cer- 
tified under  the  hands  of  at  least  a  majority  of  the  mem- 
bers of  the  Board,  shall  be  filed  in  the  Clerk's  office  [20] 
of  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Central  Division,  Los  Angeles, 
California. 

Thirteenth:  Such  award  and  proceedings  so  filed  shall 
constitute  the  full  and  complete  record  of  the  arbitra- 
tion. 

Fourteenth :  Such  award  so  filed  shall  be  final  and  con- 
clusive upon  the  parties  hereto  as  to  the  facts  determined 
by  the  award  and  as  to  the  merits  of  the  controversy  de- 
cided. 

Fifteenth:  Any  difference  arising  as  to  the  meaning, 
or  the  application  of  the  provisions,  of  such  award  shall 
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be  referred  for  a  ruling  to  the  Board,  or  to  a  sub-com- 
mittee of  the  Board  a^^rced  to  by  the  parties  hereto;  and 
such  ruHng-,  when  certified  under  the  hands  of  at  least 
a  majority  of  the  members  of  such  Board,  or,  if  a  sub- 
committee is  agreed  upon,  at  least  a  majority  of  the  mem- 
bers of  the  sub-committee,  and  when  filed  in  the  same 
District  Court  Clerk's  office  as  the  original  award,  shall 
be  a  part  of  and  shall  have  the  same  force  and  effect  as 
such  original  award. 

Sixteenth :  The  respective  parties  to  the  award  shall 
each  faithfully  execute  the  same. 

Seventeenth:  This  agreement  constitutes  the  entire 
agreement  between  the  parties  to  submit  the  controversy 
to  arbitration. 

Signed  on  behalf  of  the  party  of  the  first  part  by  Paul 
E.  Sullivan,  and  on  behalf  of  the  party  of  the  second  part 
by  William  A.  Gillespie,  International  Representative,  this 
day  and  year  as  above  written. 

FOR  THE  CARRIERS: 

By  /s/  Paul  E.  Sullivan 
Paul  E.  Sullivan 
Vice  President  &  Secretary, 
Western  Air  Lines,  Inc. 
Secretary  &  Treasurer 
Inland  Air  Lines,  Inc. 
FOR  THE  EMPLOYEES : 

By  /s/  William  A.  Gillespie 
William  A.  Gillespie 
International  Representative 
Witness : 

:/s/     Wm.  F.  Mitchell,  Jr. 
Mediator 
National  Mediation  Board.   [21] 
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City  of  Los  Angeles     ) 
County  of  Los  Angeles  )  ss 
State   of   California        ) 

On  the  10th  day  of  May,  1946,  before  me  personally 
appeared  Paul  E.  Sullivan  and  William  A.  Gillespie,  to 
me  known  to  be  the  persons  described  in  and  who  exe- 
cuted the  foregoing  agreement,  and  duly  acknowledged 
the  execution  thereof. 

Seal  /s/   Earnest  H.  Brown 

Notary  Public 

Notary  Public  and  for  the  County  of  Los  Angeles 
State  of  California 

My  Commission  expires  Dec.  5,   1948   [22] 

APPENDIX  A— WAGES 
UAW-CIO  has  submitted  the  following  demands  and 
proposals  to  the  carriers  all  of  which  said  demands  and 
proposals    have    been    rejected    by    the    carriers    and    are 
now  in  controversy: 

Apprentice  Mechanics     1st   3  months  $  .80  per  hour 

2nd  3  months  .92  per  hour 

2nd  6  months  1.00  per  hour 

3rd  6  months  1.12  per  hour 

4th  6  months  1.18  per  hour 

Mechanics  1st   3  months  $1.32  per  hour 

4th  to    9th  month       1.38  per  hour 
9th  to  12th  month       1.46  per  hour 

Senior  Mechanics  1st   3  months  $1.46  per  hour 

4th  to    9th  month       1.52  per  hour 
9th  to  12th  month       1.58  per  hour 


Lead  Mechanics 


Inspectors 


Crew  Chiefs 
Stock  Chaser 


Junior  Stock  Clerk 
Stock  Clerk 

Stock  Clerk  in  Charge 
Senior  Stock  Clerk 
Cargo  Handlers 
Asst.  Cargo  Clerk 
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1st  3  months 
4th  to    9th  month 
9th  to  12th  month 

1st   3  months 
4th  to    9th  month 
9th  to  12th  month 


1st  to  4th  month 
4th  to  9th  month 
9th  to  12th  month 

1st  to  4th  month 
4th  to  9th  month 
9th  to  12th  month 
1st  to  4th  month 
4th  to  9th  month 
9th  to  12th  month 

1st  6  months 
Thereafter 

1st  6  months 
Thereafter 

1st  6  months 
Thereafter 

1st  to  4th  month 
4th  to  9th  month 
9th  to  12th  month 
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$1.58  per  hour 
1.66  per  hour 
1.72  per  hour 

$1.66  per  hour 
1.72  per  hour 
1.78  per  hour 

$1.80  per  hour 

$  .86  per  hour 
.92  per  hour 
.98  per  hour 

$  .86  per  hour 

.92  per  hour 

.98  per  hour 

$1.06  per  hour 

1.12  per  hour 

1.18  per  hour 

$1.18  per  hour 
1.26  per  hour 

$1.26  per  hour 
1.32  per  hour 

$  .94  per  hour 
1.00  per  hour 

$1.00  per  hour 

1 .06  per  hour 

1.12  per  hour 

[2i] 


Cargo  Clerks 


1st  to  4th  month  $1.12  per  hour 
4th  to  9th  month  1.18  per  hour 
9th  to  12th  month       1.24  per  hour 
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Passenger  Service  1st  6  months  $  .90  per  horn- 

Supply  Clerk  Thereafter  .96  per  hour 

Senior  Passenger  1st  6  months  $1.02  per  hour 

Service  Supply  Clerk   Thereafter  1.08  per  hour 

Cleaner  $  .94  per  hour 

Chief  Cleaner  1.05  per  hour 

Janitor  $  .94  per  hour 

Utility  men  1st  6  months  $1.18  per  hour 

Thereafter  1.24  per  hour 

Fleet  Servicemen  1st   to    4th  month     $  .90  per  hour 

4th  to    9th  month         .96  per  hour 
9th  to  12th  month       1.02  per  hour 

Plant  Protection  Men      1st  6  months  $.94  per  hour 

Thereafter  1 .00  per  hour 

In  addition  to  the  rates  set  forth  in  Schedule  "A"  em- 
ployees required  to  work  on  the  afternoon  shift  shall  be 
paid  an  additional  six  (6)  cents  per  hour  and  employees 
required  to  work  on  the  night  shift  shall  be  paid  an  addi- 
tional eight  (8)  cents  per  hour.  [24] 

APPENDIX   B— WORKING   CONDITIONS 

UAW-CIO  has  submitted  the  following  demands  and 
proposals  to  the  carriers  all  of  which  said  demands  and 
proposals  have  been  rejected  by  the  carriers  and  are  now 
in  controversy: 

1.  Any  employee  required  to  perform  work  on  the 
sixth  day  shall  be  paid  at  the  rate  of  time  and  one-half. 
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Any   employee   hereunder   required   to   perform   work   on 
the  seventh  day  shall  he  paid  at  the  rate  of  double  time. 

2.  Time  in  excess  of  eight  (8j  hours  per  day  exclu- 
sive of  meal  periods  for  monthly  paid  employees  at  sta- 
tions other  than  Burbank,  California,  Salt  Lake  City, 
Utah,  and  Cheyenne,  Wyoming,  shall  be  considered  over- 
time and  shall  be  paid  for  at  the  rate  of  time  and  one- 
half  in  accordance  with  the  provisions  of  this  section,  or 
by  mutual  consent,  may  be  given  time  off  to  compensate 
therefor  at  the  overtime  rate. 

3.  (a)   The  following  days  are  designated  as  holidays: 

New   Year's   Day 
Memorial  Day 
Independence    Day 
Labor  Day 
Thanksgiving  Day 
Christmas  Day 
Washington's  Birthday 

(b)  All  employees  hereunder  shall  be  given  the  above 
holidays  off  with  straight  time  pay  but  if  required  to 
work  on  said  holidays  the  employee  or  employees  shall  be 
paid  at  the  rate  of  double  time. 

(c)  An  employee  required  to  work  on  said  holidays  and 
who  fails  to  report  for  work  shall  not  be  paid  any  com- 
pensation for  that  day. 

(d)  If  any  of  the  above  holidays  fall  on  the  employee's 
regular  scheduled  days  off,  the  following  regular  work  day 
shall  be  observed  as  the  holiday. 

[Endorsed]  :   Filed  Jun.  9,  1947.  [25] 
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[Title  of  District  Court  and  Cause] 

ORDER  TO  SHOW  CAUSE 

Upon  reading  the  verified  Petition  of  the  Division  of 
Labor  Law  Enforcement  of  the  State  of  California,  filed 
herein  on  June  9th,  1947,  and  good  cause  appearing 
therefor 

It  Is  Hereby  Ordered  that  the  Western  Air  Lines,  In- 
corporated appear  before  me  at  10  .  M.,  o'clock  on  the 
30th  day  of  June,  1947,  at  Court  Room  7,  Federal  Build- 
ing, 312  North  Spring  Street,  Los  Angeles,  California, 
and  show  cause  why  it  should  not  comply  with  the  Award 
and  Judgment  Confirming  Award  heretofore  rendered  and 
entered  in  the  above-entitled  matter. 

It  Is  Further  Ordered  that  a  copy  of  the  verified  Peti- 
tion of  the  Division  of  Labor  Law  Enforcement  of  the 
State  of  California  and  of  this  Order  be  served  upon  the 
Western  Air  Lines,  Incorporated,  at  least  10  days  be- 
fore the  date  of  appearance  on  this  Order. 

Dated:   June  9,  1947. 

J.  F.  T.  O'CONNOR 

Judge  United  States  District  Court 

[Endorsed]  :    Filed  Jun.  9,  1947.   [26] 
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[Title  of  District  Court  and  Cause] 

STATEMENT  OF  REASONS  IN  OPPOSITION  TO 
ORDER  TO  SHOW  CAUSE 

Comes  now  Western  Air  Lines,  Inc.,  through  its  un- 
dersigned attorneys,  and  opposes  the  petition  for  Order  to 
Show  Cause  filed  herein  by  Department  of  Industrial 
Relations  of  the  State  of  California  as  follows: 

I. 

The  question  and  issue  involved  between  the  assignors 
of  petitioner  (and  petitioner)  and  Western  Air  Lines, 
Inc.,  is  whether  ex-employees  of  Western  Air  Lines, 
Inc.,  that  is,  whether  employees  who  terminated  their  em- 
ployment prior  to  the  date  of  the  arbitration  award,  to 
wit,  July  26,  1946,  are  entitled  to  the  benefits  of  the 
arbitration  award.  This  specific  question  was  not  sub- 
mitted to  the  Board  of  Arbitration  for  decision.  This 
conclusively  appears  by  Paragraph  Fourth  of  Exhibit  A 
of  the  petition  and  the  questions  presented  as  shown  by 
Appendix  A  and  Appendix  B  attached  to  said  petition. 
In  accordance  with  the  (Federal)  Railway  Labor  Act, 
Section  9,  Sub-paragraph  Second,  such  award  after  filing 
in  the  clerk's  office  of  the  District  Court  "shall  be  con- 
clusive on  [27]  the  parties  as  to  the  merits  and  facts  of 
the  controversy  submitted  to  arbitration."  It  follows, 
therefore,  that  there  was  only  a  judgment  or  a  conclusive 
determination  on  the  matters  submitted  to  the  Board  of 
Arbitration  and  the  question  here  presented  was  not  one 
of  the  questions  submitted  to  arbitration.  Therefore, 
there  has  been  no  adjudication  on  the  question  here  in- 
involved,  and  Western  Air  Lines,  Inc.,  is  entitled  to  have 
that  question  judicially  determined.     That  question  can- 
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not  be  adjudicated  in  such  a  summary  manner  as  by  an 
Order  to  Show  Cause  issued  based  on  the  arbitration 
award  filed  in  this  court. 

11. 

In  view  of  the  allegations  of  Paragraph  VIII  of  the 
petition,  it  appears  that  a  difference  has  arisen  as  to 
the  application  of  the  provisions  of  the  arbitration  award. 
In  accordance  with  the  agreement  to  arbitrate  (Exhibit 
A  to  the  petition)  Paragraph  Fifteenth  thereof,  it  is  pro- 
vided that  in  the  event  of  any  difference  arising  as  to  the 
application  of  the  provisions  of  such  award,  "such  award 
shall  be  referred  for  a  ruling  to  the  board  (of  arbitra- 
tion) or  to  a  subcommittee  of  the  board  agreed  to  by  the 
parties  to  the  agreement  to  arbitrate."  The  (Federal) 
Railway  Labor  Act,  Section  8,  Sub-paragraph  M  thereof, 
likewise  provides  for  that  procedure.  It  thus  appears 
that  the  petitioner  and  petitioner's  assignors  have  failed 
to  follow  the  procedure  outlined  by  the  (Federal)  Rail- 
way Labor  Act.  The  question  here  presented  should  have 
been  referred  back  for  a  ruling  to  the  arbitration  board  or 
to  a  subcommittee  thereof.  By  reason  thereof,  petitioner 
has  followed  the  wrong  course  of  procedure. 

IIL 

In  any  event,  persons  who  were  not  employees  of  West- 
ern Air  Lines,  Inc.,  at  the  date  the  arbitration  award 
was  made,  to  wit,  July  26,  1946,  are  not  entitled  to  the 
retroactive  wages.  The  obvious  purpose  of  allowing  em- 
ployees retroactive  wages  [28]  while  an  arbitration  board 
is  considering  the  question  of  wage  increase  is  to  keep 
the  employees  on  the  job  and  to  avoid  a  strike.  That  is 
the  moving  consideration  for  such  retroactive  pay  in- 
crease.     Obviously,  an  employee  who  quits  during  that 
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period  has  eliminated  the  reason  for  retroactive  pay.  By 
reason  thereof,  such  ex-employees  are  not  entitled  to  the 
benefits  of  retroactive  pay  fixed  by  an  arbitration  award 
made  after  the  employees  have  quit. 

In  re  Goodyear  Tire  &  Rubber  Co.,  Vol.  2,  Labor 
Arbitration  Reports  367  @  2>7Z. 

Also  reported  in  Vol.  5,  Prentice-Hall  Labor  Ser- 
vice, Paragraph  67242,  decided  April  3,  1946. 

IV. 
It  is  observed  that  the  moving  party  has  failed  to  file 
a  memorandum  of  points  and  authorities.     Under  such 
circumstances  such  failure  may  be  deemed  a  waiver  by 
the  moving  party  of  the  motion. 

Difani  v.  Riverside  County  Oil,  201   Cal.  210  @ 
213. 

Rule  3,  Subdivision  D,  Local  Rules,  District  Court 
of  the  United  States. 

In  view  of  all  the  foregoing,  it  is  respectfully  urged  that 
petitioner  should  be  denied  any  relief  under  the  Order 
to  Show  Cause,  dated  June  9,  1947,  issued  in  this  pro- 
ceeding. 

GUTHRIE,  DARLING  &  SHATTUCK 
MILO  V.  OLSON 

Attorneys  for  Western  Air  Lines,  Inc.  [29] 
[Affidavit  of  Service  by  Mail.] 
[Endorsed] :   Filed  Jun.  27,  1947.  [30] 
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United  States  District  Court 

Southern  District  of  California 

Central   Division 

No.  5598-0'C  Civil 

In  the  Matter  of 

WESTERN  AIR  LINES,  INC.,  et  al. 

ORDER  OF  COMPLIANCE 

There  was  filed  in  the  Clerk's  office  of  this  Court,  at 
Los  Angeles,  on  July  26,  1946,  a  certified  copy  of  an  ar- 
bitration award,  and  no  petition  having  been  filed  to  im- 
peach the  said  award  within  ten  days  thereafter,  under 
Sec.  159,  2nd,  of  Title  45  of  U.  S.  C. ;  and  this  Court 
having,  under  date  of  November  1,  1946,  entered  a  Min- 
ute Order  confirming  the  award  with  instructions  to  the 
party  interested  to  prepare  a  judgment  confirming  the 
award,  and  no  judgment  having  been  prepared  by  the 
interested  party,  the  Court  ordered  that  the  award  be 
confirmed.  This  order  of  the  Court  was  made  on  No- 
vember 21,  1946. 

Thereafter,  on  June  9,  1947,  the  Petition  for  Order  to 
Show  Cause  was  filed  in  the  above-entitled  Court,  which 
was  directed  to  the  Western  Air  Lines,  Inc.  to  show 
cause  why  it  should  not  comply  with  the  award  and 
judgment  confirming  the  award  rendered  and  entered. 
The  Order  to  Show  Cause  came  on  before  the  Court  on 
the  30th  day  of  June,  1947,  Pauline  Nightingale,  Esq., 
appearing  for  petitioner,  and  Milo  V.  Olson,  Esq.,  ap- 
pearing for  the  defendant  Western  Ail  Lines,  Inc.,  and 
the  Court  having  heard  and  considered  the  oral  argu- 
ments, and  the  authorities  submitted, 
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It  Is  Ordered  that  the  defendant,  Western  Air  Lines, 
Inc.,  is  directed  to  comply  with  the  award  and  judgment. 

Dated:   June  30,  1947. 

J.  R  T.  O'CONNOR 

Judge 

Judgment  entered  Jun.  30,  1947.  Docketed  Jun.  30, 
1947.  C.  O.  Book  44,  page  12.  Edmund  L.  Smith,  Qerk; 
by  John  A.  Childress,  Deputy. 

[Endorsed:]    Filed  Jun.  30,  1947.  [31] 
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MOTION  FOR  AMENDMENT  OF  ORDER  OF 
COMPLIANCE 

To  the  Western  Air  Lines,  Inc.,  and  its  attorneys, 
Guthrie,  Darling  &  Shattuck,  and  Milo  V.  Olson, 
Esqs. : 

You  and  Each  of  You  Will  please  Take  Notice,  that 
the  Division  of  Labor  Law  Enforcement  of  the  State  of 
California  will,  on  Monday,  July  21,  1947,  at  the  hour 
of  10:00  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  move  the  above-entitled  Court  in  Court- 
room Number  7,  Federal  Building,  312  North  Spring 
Street,  Los  Angeles,  California,  for  an  Order  amending 
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the  Order  of  Compliance  heretofore  rendered  in  the  above- 
entitled  matter  on  June  30,  1947,  and  entered  in  C.  O. 
Book  44,  page  12  of  the  records  of  the  abovenamed  court, 
as  follows: 

There  was  filed  in  the  Clerk's  Office  of  this  Court,  at 
Los  Angeles,  on  July  26,  1946,  a  certified  copy  of  an 
arbitration  award,  and  no  petition  having  been  filed  to 
impeach  the  said  award  within  ten  days  thereafter,  under 
Sec.  159,  2nd,  of  Title  45  of  U.  S.  C. ;  and  this  Court 
having,  under  date  of  November  1,  1946,  [32]  entered 
a  Minute  Order  confirming  the  award  with  instructions 
to  the  party  interested  to  prepare  a  judgment  confirming 
the  award,  and  no  judgment  having  been  prepared  by  the 
interested  party,  the  Court  ordered  that  the  award  be 
confirmed.  This  order  of  the  Court  was  made  on  No- 
vember 21,  1946. 

Thereafter,  on  June  9,  1947,  a  verified  Petition  for 
Order  to  Show  Cause  was  filed  in  the  above-entitled  Court, 
by  the  Division  of  Labor  Law  Enforcement  of  the  State 
of  California,  which  was  directed  to  the  Western  Air 
Lines,  Inc.,  to  show  cause  why  it  should  not  comply  with 
the  award  and  judgment  confirming  the  award  rendered 
and  entered.  The  Order  to  Show  Cause  came  on  for 
hearing  before  the  Court  on  the  30th  day  of  June,  1947, 
Pauline  Nightingale,  Esq.,  appearing  for  petitioner,  and 
Milo  V.  Olson,  Esq.,  appearing  for  the  respondent,  West- 
ern Air  Lines,  Inc.,  and  the  Court  having  heard  and  con- 
sidered the  oral  arguments,  and  the  authorities  sub- 
mitted, 
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It  Is  Ordered  that  the  respondent.  Western  Air  Lines, 
Inc.,  comply  with  the  award  and  judgment  by  paying 
the  sum  of  $562.21  to  the  Division  of  Labor  Law  En- 
forcement of  the  State  of  California  as  the  duly  author- 
ized Assignee  of  Gerald  Z.  Bondy,  James  J.  Jardine,  La 
Mont  W.  King,  Lawrence  R.  Kyle,  John  Edward  Lewis, 
Walter  J.  McLaughlin  and  Joseph  Thomas  McMahon, 
former  employees  of  the  said  respondent,  on  their  claims 
for  retroactive  wages  earned  during  the  period  from  Janu- 
ary 1,  1946,  to  June  23,  1946,  inclusive. 

This  Motion  will  be  based  upon  the  pleadings  and  rec- 
ords on  file  in  the  above-entitled  action  and  upon  the 
ground  of  a  clerical  mistake  arising  from  an  omission 
in  the  Order  of  Compliance  heretofore  rendered  under 
the  provisions  of  Rule  60,  Subdivision  A  of  the  Rules 
of  Civil  Procedure  for  the  District  Courts  of  the  United 
States.  [33] 

Dated:   July  15,  1947. 

PAULINE  NIGHTINGALE  and 
EDWARD  M.   BELASCO 

Attorneys  for  Petitioner 
By   Pauline   Nightingale 

Received  copy  of  the  within  Notice  of  Motion  for 
Amendment  of  Order  of  Compliance.  Dated  July  15, 
1947.  Guthrie.  Darling  &  Shattuck,  Attorneys  for  West- 
ern Air  Lines,  Inc.,  Respondent;  by  ]^Iilo  V.  Olson. 

[Endorsed:]    Filed  Jul.  16,  1947.   [34] 


34  Western  Air  Lines,  Inc.  vs. 

In  the  District  Court  of  the  United  States,  in  and  for  the 

Southern  District  of  California 

Central   Division 

No.  5598  O'C    Civil 

In  the  Matter  of 

WESTERN  AIR  LINES,  INC.,  et  al. 

AMENDED  ORDER  OF  COMPLIANCE 

There  was  filed  in  the  Clerk's  office  of  this  Court,  at 
Los  Angeles,  on  July  26,  1946,  a  certified  copy  of  an  ar- 
bitration award,  and  no  petition  having  been  filed  to  im- 
peach the  said  award  within  ten  days  thereafter,  under 
Sec.  159,  2nd,  of  Title  45  of  U.  S.  C;  and  this  Court 
having,  under  date  of  November  1,  1946,  entered  a  Minute 
Order  confirming  the  award  with  instructions  to  the 
party  interested  to  prepare  a  judgment  confirming  the 
award,  and  no  judgment  having  been  prepared  by  the 
interested  party,  the  Court  Ordered  that  the  award  be 
confirmed.  This  order  of  the  Court  was  made  on  No- 
vember 21,  1946. 

Thereafter,  on  June  9,  1947,  a  verified  Petition  for 
Order  to  Show  Cause  was  filed  in  the  above-entitled 
Court,  by  the  Division  of  Labor  Law  Enforcement  of  the 
State  of  California,  which  was  directed  to  the  Western 
Air  Lines,  Inc.  to  show  cause  why  it  should  not  comply 
with  the  award  and  judgment  confirming  the  award  ren- 
dered and  entered.  The  Order  to  Show  Cause  came  on 
for  [35]  hearing  before  the  Court  on  the  30th  day  of 
June,  1947,  Pauline  Nightingale,  Esq.,  appearing  for 
petitioner,  and  Milo  V.  Olson,  Esq.,  appearing  for  the 
respondent.  Western  Air  Lines,  Inc.,  and  the  Court  hav- 
ing heard   and   considered   the   oral   arguments   and   the 
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authorities  submitted,  made  and  entered  its  Order  on 
June  30,  1947  directing  the  respondent,  Western  Air 
Lines,   Inc.,  to  comply  with  the  award  and  judgment, 

It  further  appearing  that  on  July  16,  1947,  a  Motion 
for  Amendment  of  the  said  Order  of  Compliance  was 
filed  by  Petitioner  and  that  the  said  Motion  duly  came 
on  for  hearing  on  the  21st  day  of  July,  1947,  Pauline 
Nightingale,  Esq.,  appearing  for  Petitioner,  and  Milo  V. 
Olson,  Esq.,  ai)pearing  for  the  respondent.  Western  Air 
Lines,  Inc.,  and  the  Court  having  heard  and  considered 
the  oral  arguments  and  authorities  submitted; 

It  Is  Ordered  that  the  Order  of  Compliance  heretofore 
rendered  on  June  30,  1947,  be,  and  the  same  is  hereby 
amended  to  direct  that  the  respondent,  Western  Air  Lines, 
Inc.,  comply  with  the  award  and  judgment  heretofore 
rendered  and  It  Is  Ordered  that  Respondent  pay  the  sum 
of  Five  Hundred  Sixty-two  and  21/100  Dollars  ($562.21) 
to  the  Division  of  Labor  Law  Enforcement  of  the  State 
of  California,  as  the  duly  authorized  Assignee  of  Gerald 
Z.  Bondy,  James  J.  Jardine,  La  Mont  W.  King,  Law- 
rence R.  Kyle,  John  Edward  Lewis,  Walter  J.  McLaugh- 
line  and  Joseph  Thomas  McMahon,  former  employees  of 
the  said  respondent,  in  payment  of  their  claims  for  retro- 
active wages  earned  during  the  period  from  January  1, 
1946,  to  June  23,  1946,  inclusive. 

J.  F.  T.  O'CONNOR 

Judge 

Dated:    July  23,   1947. 

Judgment  entered  Jul.  24,  1947.  Docketed  Jul.  24,  1947. 
Book  C.  O.  B.  44,  page  344.  Edmund  L.  Smith,  Clerk: 
by  Francis  E.  Cross,  Deputy. 

[Endorsed]  :'    Filed  Jul.  24,  1947.   [36] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  ENTRY  OF  AMENDED  ORDER 
OF  COMPLIANCE 

To  the  Respondent  Western  Air  Lines,  Inc.,  and  to 
Messrs.  Guthrie,  Darling  &  Shattuck,  and  Milo  V. 
Olson,  its  attorneys : 

You,  and  Each  of  You,  Will  Please  Take  Notice  that 
the  Amended  Order  of  Compliance  was  duly  entered  July 
24,  1947  on  page  344  of  Civil  Order  Book  44  of  the 
records  of  the  above  entitled  Court. 

Dated:    July  25,   1947. 

PAULINE  NIGHTINGALE  & 
EDWARD   M.   BELASCO 

Attorneys   for   Petitioner 

By  Pauline  Nightingale  [37] 

[Affidavit  of  Service  by  Mail.] 
[Endorsed]  :    Filed  Jul.  26,  1947.   [38] 
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I  Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 
In  Accordance  With  Rule  73 

To  the  Above  Entitled  Court  and  to  the  Clerk  Thereof, 
and  to  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit,  and  to  the  Clerk  Thereof,  and  to  the 
Labor  Commissioner  of  the  Division  of  Labor  Law 
Enforcement,  Department  of  Industrial  Relations  of 
the  State  of  California,  and  to  Pauline  Nightingale 
and  Edward  M.  Belasco,  Its  Attorneys: 

To  You,  and  Each  of  You,  Notice  is  hereby  given  that 
Western  Air  Lines,  Inc.,  defendant  in  the  Order  to  Show 
Cause  proceedings  instituted  by  the  Petition  filed  by  the 
Division  of  Labor  Law  Enforcement  of  the  State  of 
California,  filed  herein  on  June  9,  1947,  hereby  appeals 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  from  the  final  order  made  in  the  above 
entitled  proceedings,  entitled  "Amended  Order  of  Compli- 
ance" entered  in  this  action  on  July  24,  1947,  in  Civil 
Order  Book  44,  page  344,  and  from  the  whole  thereof, 
said  order  having  reference  to  aforementioned  petition  for 
Order  to  Show  Cause. 

GUTHRIE,  DARLING  &  SHATTUCK 
MILO  V.  OLSON 

Attorneys  for  Appellant  Western  Air  Lines,  Inc.   [39] 
[Affidavit  of  Service  by  Mail.] 
[Endorsed]  :    Filed  Aug.  8,  1947.  [40] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  43  inclusive  contain  full,  true  and  correct  copies  of 
Award;  Judgment  Confirming  Award;  Petition  for  Or- 
der to  Show  Cause;  Order  to  Show  Cause;  Statement 
of  Reasons  in  Opposition  to  Order  to  Show  Cause;  Or- 
der of  Compliance;  Motion  for  Amendment  of  Order  of 
Compliance;  Amended  Order  of  Compliance;  Notice  of 
Entry  of  Amended  Order  of  Compliance;  Notice  of  Ap- 
peal and  Designation  of  Contents  of  Record  on  Appeal 
which  constitute  the  record  on  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record  amount 
to  $12.10  which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  12  day  of  September,  A.  D.  1947. 

(Seal)  EDMUND  L.  SMITH 

Clerk 

By  Theodore  Hocke 

Chief  Deputy  Clerk 
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[Endorsed]:  No.  11729.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Western  Air  Lines, 
Inc.,  Appellant,  vs.  Labor  Commissioner  of  the  Division 
of  Labor  Law  Enforcement,  Department  of  Industrial 
Relations  of  the  State  of  California,  Appellee.  Transcript 
of  Record.  Upon  Appeal  From  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
Central  Division. 

Filed  September  13,  1947. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  Circuit  Court  of  Appeals  of  the  United  States 
in  and  for  the  Ninth  Circuit 

No.  11729 

WESTERN  AIR  LINES,  INC., 

Appellant, 

vs. 

LABOR  COMMISSIONER  OF  THE  DIVISION  OF 
LABOR  LAW  ENFORCEMENT,  STATE  OF 
CALIFORNIA, 

Appellee. 

1.  STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY. 

2.  DESIGNATION  OF  RECORD  NECESSARY 
FOR  CONSIDERATION  THEREOF. 

(Per  Rule  19,  (6).) 

To  the  Above  Entitled  Court  and  to  the  Clerk  Thereof: 

I. 

Appellant  intends  to  rely  upon  the  following  points: 

1.  The  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central  Division, 
had  no  jurisdiction  to  make  the  summary  order  appealed 
from  because  the  subject  matter  of  the  order  was  not 
part  of  the  controversy  submitted  to  arbitration.  (Rail- 
way Labor  Act,  Section  9,  Subdivision  2  thereof.) 

2.  Appellee  followed  the  wrong  procedure  in  the  Dis- 
trict Court  on  the  Order  to  Show  Cause  proceeding.  The 
dispute  between  appellant  and  appellee  was  as  to  the  appli- 
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cation  of  the  arbitration  award.  The  Railway  Labor 
Act,  Section  8,  Sub-paragraph  M,  provides  that  such 
matters  are  to  be  referred  back  to  the  Board  of  Arbitra- 
tion or  to  a  subcommittee  thereof  for  a  further  ruhng.  The 
agreement  to  arbitrate,  Paragraph  15,  also  so  provides. 
Appellee  ignored  this  procedure. 

3.  The  assignors  of  appellee  are  not  entitled  to  the 
retroactive  pay  increase  granted  by  the  arbitration  award 
to  employees  of  appellant,  because  such  assignors  were 
not  employees  at  the  time  the  arbitration  award  was 
made  on  July  26.  1946.  In  other  words,  the  assignors  of 
appellee  had  left  the  employ  of  appellant  before  the  ar- 
bitration award  was  made  on  July  26,  1946,  and  hence 
they  are  not  entitled  to  the  benefits  of  the  retroactive  pay 
increase  granted  employees  of  appellant  under  such 
award. 

II. 

Appellant  designates  for  printing  the  entire  transcript. 
Dated:    September  22,  1947. 

GUTHRIE,  DARLING  &  SHATTUCK 
MILO  V.  OLSON 

Attorneys  for  Appellant,  Western  Air  Lines,  Inc. 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  Sep.  24,  1947.  Paul  P.  O'Brien, 
Clerk. 
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A. 

Statement  Disclosing  Basis  on  Which  It  Is  Contended 
That  the  Circuit  Court  of  Appeals  Has  Jurisdic- 
tion to  Review  the  Order  in  Question. 

The  pleadings  consist  of  the  following: 

1.  Judgment  confirming  arbitration  award  and 
the  arbitration  award.     [Tr.  pp.  2  to  13,  incl.] 

2.  Petition  for  Order  to  Show  Cause  filed  by 
appellee  as  assignee  of  ex-employees  of  appellant. 
[Tr.  pp.  14  to  25,  incl.] 

3.  Order  to  Show  Cause  issued  on  said  Petition. 
[Tr.  p.  26.] 
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4.  Statement  of  Reasons  in  Opposition  to  Order 
to  Show  Cause.     [Tr.  pp.  27  to  29,  incl.] 

5.  Order  of  Compliance.     [Tr.  pp.  30  to  31,  incl.] 

6.  Motion  for  Amendment  to  Order  of  Compli- 
ance.    [Tr.  pp.  31  to  33,  incl] 

7.  Amended  Order  of  Compliance.      [Tr.  pp.   34 
to  35.] 

The  appeal  is  taken  from  the  last  mentioned  order. 

The  Circuit  Court  of  Appeals  has  appellate  jurisdiction 
to  review  said  order. 

U.  S.  Code,  Title  28,  Sec.  225,  28  U.  S.  C.  A.  225; 
Rules  of  Civil  Procedure,  Rule  73. 

The  Notice  of  Appeal  is  set  forth  at  page  37  of  the 
Transcript. 

B. 

The  Statement  of  Case  and  the   Questions   Involved 
and  the  Manner  in  Which  They  Are  Raised: 

1,     Statement  of  case: 

The  appellee,  that  is.  Labor  Commissioner  of  the  Divi- 
sion of  Labor  Law  Enforcement,  State  of  California,  is 
the  assignee  of  seven  ex-employees  of  the  appellant.  West- 
ern Air  Lines,  Inc.,  and  on  their  behalf  appellee  claims 
to  be  entitled  to  the  benefit  of  retroactive  pay  increase 
granted  to  employees  of  appellant  retroactively  to  January 
1,  1946,  as  a  result  of  an  award  made  by  a  Board  of 
Arbitration  acting  under  and  pursuant  to  the  provisions 
of   the  Federal  Railway   Labor   Act  as   amended,   which 
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award  was  filed  July  26,  1946,  and  confirmed  by  judgment 
confirming  award  on  Ncjvcmbcr  21,  1946.  The  assignors 
of  appellee  had  all  terminated  their  employment  prior  to 
July  26,  1946,  and,  therefore,  were  not  employees  of 
appellant,  Western  Air  Lines,  Inc.,  on  the  date  the  arbi- 
tration award  was  made,  nor  on  the  date  that  it  was  con- 
firmed. The  appellee  filed  a  petition  in  the  District  Court 
for  an  Order  to  Show  Cause  to  obtain  an  order  requiring 
Western  Air  Lines,  Inc.,  to  pay  the  retroactive  wage 
increase  to  the  appellee  as  assignee  of  those  ex-employees. 
This  motion  was  opposed  in  the  District  Court,  both  by 
written  opposition  thereto,  as  shown  in  the  Transcript, 
page  27,  and  by  oral  argument.  Notwithstanding  the 
objections  thereto,  an  order  was  made  requiring  Western 
Air  Lines,  Inc.,  to  pay  the  amount  of  the  claimed  retro- 
active wage  increase  to  the  appellee.  The  grounds  of 
opposition  to  the  making  of  this  order  and 

2.  The  questions  involved  on  this  appeal  are  as  fol- 
lows: 

a.  The  District  Court  liad  no  jurisdiction  to  make  the 
summary  order  appealed  from  because  the  subject  matter 
of  the  order  was  not  part  of  the  controversy  submitted 
to  arbitration.  In  other  words,  the  Board  of  Arbitration 
did  not  have  submitted  to  it  as  a  question  for  decision 
whether  ex-employees  should  be  entitled  to  the  benefit  of 
the  award  or,  for  that  matter,  what  persons  constituted 
employees.  The  order  confirming  the  award  did  not  de- 
cide anything  that  had  not  been  submitted  to  the  Board 
of  Arbitration  for  decision.     Hence,  there  had  been  no 


adjudication  on  the  question  on  which  an  Order  to  Show 
Cause  should  issue. 

b.  That  the  controversy  is  really  one  as  to  the  applica- 
tion of  the  arbitration  award  and  the  procedure  for  such 
controversy  is  set  up  in  the  Raihvay  Labor  Act,  Section 
8  (m),  which  provides  that  such  matters  are  to  be  referred 
back  to  the  Board  of  Arbitration  or  to  a  subcommittee 
thereof  for  a  ruHng  and,  further,  the  agreement  to  arbi- 
trate [Tr.  pp.  20  and  21,  paragraph  Fifteen]  also  so  pro- 
vided; appellee  ignored  this  procedure;  and 

c.  In  any  event  the  assignors  of  appellee  are  not  en- 
titled to  the  retroactive  pay  increase  granted  by  the  arbi- 
tration award  to  employees  of  appellant  because  such 
assignors  were  not  employees  at  the  time  the  arbitration 
award  was  made  on  July  26,  1946. 

3.  Each  of  tlie  foregoing  questions  was  raised  in  the 
District  Court  on  the  Order  to  Show  Cause  proceeding  by 
both  written  objections  [Tr.  p.  27]  and  oral  objections 
made  at  the  time  of  the  hearing,  and  the  questions  are 
likewise  raised  on  this  appeal  and  set  forth  in  the  state- 
ment of  points  on  which  appellant  intends  to  rely.  [Tr. 
P  40.] 
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POINT  I. 

The  Subject  Matter  of  the  Order  to  Show  Cause 
Proceeding  Was  Outside  of  the  Specific  Issues 
Determined  by  the  Arbitration  Award  and  the 
Judgment  Confirming  the  Award. 

A   Petition   for   an    (Jrder   to   Show    Cause   is   not   an 

independent  action  and  cannot  ordinarily  be  made  available 

to  dispose  of  the  merits  of  a  controversy. 

19  Ruling  Case  Law  671 ; 

Hall  Oil  Co.  V.  Barqmn,  ?i2>  Wyo.  92,  237  Pac. 
255; 

Difani  v.  Riverside  Oil  Co.,  201  Cal.  210  at  213; 

People  V.  Ah  Sam,  41  Cal.  645,  650. 

The  court  must  have  jurisdiction  of  the  subject  matter 
to  confer  jurisdiction  to  make  an  order  on  a  motion. 
Sawyer  v.  Ellis,  Z7  Ariz.  443,  295  Pac.  322. 

The  court's  jurisdiction,  therefore,  to  make  the  order 
appealed  from  [Tr.  p.  34]  was  necessarily  dependent  upon 
whether  it  had  jurisdiction  of  the  subject  matter,  which 
in  turn  depended  upon  what  questions  had  been  decided 
by  the  arbitration  award  and  confirmed  by  the  judgment 
confirming  the  award.  That  judgment  merely  provided, 
"that  said  award  be  and  the  same  is  hereby  confirmed.'' 
[Tr.  p.  13.] 

The  (Federal)  Railway  Labor  Act,  Section  9,  subpara- 
graph Second,  provides  that  after  an  award  is  acknowl- 
edged and  filed,  it  ''shall  be  conclusive  on  the  parties  as 
to  the  merits  and  facts  of  the  controversy  submitted  to 
arbitration     *     *     *."     The  agreement  to  arbitrate  is  set 


forth  as  Exhibit  A  to  the  Petition  for  Order  to  Show 
Cause  [Tr.  pp.  18  to  25.  incl.].  and  under  paragraph 
Fourth  thereof  it  is  stated,  ""the  specific  questions  to  be 
submitted  to  the  Board  for  decision  are  as  follows : 
Shown  in  Appendix  A  and  Appendix  B  and  made  a  part 
hereof.  Fifth :  In  its  award  the  Board  shall  confine  it- 
self strictly  to  decision  as  to  the  questions  so  specifically 
submitted  to  it." 

If  reference  is  made  to  Appendix  A  [Tr.  p.  22]  and 
Appendix  B  [Tr.  p.  24],  it  becomes  readily  apparent  that 
the  question  as  to  who  should  constitute  employees,  that 
is.  was  an  ex-employee  entitled  to  retroactive  pay  increase 
or  not.  was  not  one  of  the  questions  submitted  to  the 
Board  of  Arbitration  for  decision.  Of  course,  that  is  the 
precise  question  that  the  District  Court  purported  to  de- 
termine. In  accordance  with  the  provisions  of  Railway 
Labor  Act  above  cited,  that  question  had  not  been  adjudi- 
cated, there  was  no  decision  thereon  and  it  was  improper 
in  such  a  summary  proceeding  as  an  Order  to  Show  Cause 
proceeding  for  that  subject  to  be  determined.  Pursuant 
to  the  provisions  of  the  Railway  Labor  Act.  Section  9, 
paragraph  Second,  the  judgment  in  the  District  Court 
confirming  the  award  [Tr.  p.  13]  did  not  change  nor  add 
to  the  general  rule  that  a  valid  arbitration  award  operates 
to  merge  and  extinguish  all  claims  embraced  in  the  sub- 
mission so. that  thereafter  the  submission  and  an  award 
furnish  the  only  basis  by  which  the  rights  and  liabilities 
of  the  parties  can  be  determined. 

6  C.  J.  S.  241. 
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However,  an  award  will  not  operate  to  merg^e  and  bar 
any  matters  except  such  as  were  comprehended  within  the 
scope  of  the  submission  and  passed  on  by  the  arbitrators. 

6  C  J.  S.  242. 

Roatwkc  Rapid  Power  Co.  v.  Roanoke  Xav.  etc. 

Co.,  75  S.  E.  29,  159  N.  C.  393: 
Collier  z'.  JVhite,  12  So.  iSS,  97  Ala.  615. 

The  scope  of  the  submission  or  the  matters  which  the 
arbitrators  may  decide  is  determined  by  the  intention  of 
the  parties  as  ascertained  from  the  submission. 
6  C.  J.  S.  221. 

"The  jurisdiction  of  the  arbitrators  cannot  be  ex- 
tended beyond  the  contract  of  submission  by  their 
decision   on   any   jurisdictional   question." 

BartJctt  r.  Barflctt.  116  Wise.  450,  93  X.  \\'.  473. 

In  his  action  in  the  matters  submitted  to  arbitration  it 
is  very  apparent  that  the  submission  was  not  general  but 
very  special  or  restricted.  [Tr.  p.  19,  paragraphs  Fourth 
and  Fifth;  Tr.  p.  22,  Appendix  A,  "Wages";  Tr.  p.  24, 
Appendix  B,  "Working  Conditions.'"] 

It  is  the  rule  where  the  submission  is  special  or  restrict- 
ed that  the  award  must  be  limited  to  the  particular  matters 
under  submission. 

6  C.  J.  5.  622. 

One  can  look  in  vain  and  find  nothing  in  the  agreement 
of  submission  in  this  proceeding  that  states  that  ex- 
employees,  that  is,  employees  who  terminated  their  em- 
plo>Tnent  with  Appellant  Western  Air  Lines,  Inc.,  prior 
to  the  making  of  an  arbitration  award,  should  be  entitled 
:o  retroactive  pay  increase.     In  other  words,  the  question 


of  what  persons  constitute  employees  was  not  one  of  the 
specific  questions  submitted  to  arbitration  and  was  not 
decided  by  the  Board  of  Arbitration  and  hence  not  con- 
firmed by  the  order  confirming  the  award.  It  follows  that 
the  order  confirming  the  award  could  not  have  adjudi- 
cated that  question  and  the  District  Court  therefore  lacked 
jurisdiction  to  issue  an  order  on  an  Order  to  Show 
Cause  proceeding,  necessarily  based  on  the  order  confirm- 
ing the  award,  whereby  appellant  Western  Air  Lines,  Inc., 
was  directed  to  pay  ex-employees  of  Western  Air  Lines, 
Inc.,  (that  is,  their  assignee,  the  appellee)  retroactive 
wage  increase. 

Further,  of  course,  the  factual  situation  giving  rise  to 
the  question  of  whether  ex-employees  were  entitled  to  re- 
troactive pay  or  not  was  a  factual  matter  that  arose  after 
submission  to  arbitration.  It  is  the  rule  that  arbitrators 
cannot  include  in  their  award  and  make  decisions  on  mat- 
ters arising  after  the  date  of  submission. 

6  C.  J.  S.  224; 

Bell  V.  McKay  and  Co.,  72  So.  83,  196  Ala.  408. 

The  scope  of  the  judgment  confirming  the  award  must 
conform  to  the  award. 

6  C.  J.  S.  280; 

Cummington   Realty   Associates   v.    Whifteu,    132 
N.  E.  53,  239  Mass.  313. 

Of  course,  the  Railway  Labor  Act,  Section  9,  para- 
graph Second,  the  statute  under  which  the  judgment  con- 
firming the  award  in  question  was  made,  specifically  so 
provides.  It  follows  that  the  court  exceeded  its  jurisdic- 
tion in  making  the  order  appealed  from,  and  Western  Air 
Lines,  Inc.,  is  entitled  to  have  a  trial  on  the  merits  of 
the  controversy — this  it  has  not  had. 
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POINT  II. 

Appellee  Followed  Wrong  Procedure  in  Using  Order 
to  Show  Cause  Proceeding  in  the  District  Court. 

It  appears  that  a  difference  has  arisen  as  to  the  appli- 
cation of  the  provisions  of  the  arbitration  award.  A  defi- 
nite procedure  is  provided  both  by  the  agreement  to  arbi- 
trate [Tr.  p.  20,  paragraph  Fifteenth],  and  by  the  Rail- 
way Labor  Act,  Section  8(m)  thereof,  which  procedure 
was  ignored  and  was  not  followed  by  appellee.  The  agree- 
ment to  arbitrate  provides  "any  difference  arising  as  to 
the  meaning  or  application  of  the  provisions  of  such 
award  shall  be  referred  for  a  ruling  to  the  Board  or  to  a 
subcommittee  of  the  Board  agreed  to  by  the  parties  here- 
to; and  such  ruling  when  certified  under  the  hands  of  at 
least  a  majority  of  the  members  of  such  Board,  or  if  a 
subcommittee  is  agreed  upon,  at  least  a  majority  of  the 
members  of  the  subcommittee,  and  when  filed  in  the  same 
District  Clerk's  office  as  the  original  award,  shall  be  a 
part  of  and  shall  have  the  same  force  and  effect  as  such 
original  award." 

Railway  Labor  Act,  Section  8(m)  uses  the  same  langu- 
age as  above  set  out.  The  appellee  and  appellee's  as- 
signors failed  to  follow  the  procedure  outlined  by  the 
Railway  Labor  Act  or  as  required  by  their  agreement. 
By  reason  thereof,  appellee  followed  the  wrong  course  of 
procedure  in  the  District  Court.  In  view  of  the  agree- 
ment and  the  statute,  appellee  is  estopped  and  should  be 
held  estopped  from  obtaining  relief  on  the  Order  to 
Show  Cause.  The  condition  precedent  imposed  on  the  as- 
signors of  appellee  was  not  complied  with. 
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POINT  III. 

In  Any  Event,  Only  Employees  of  Western  Air  Lines, 
Inc.,  on  July  26,  1946,  the  Date  of  the  Arbitration 
Award,  Are  Entitled  to  the  Benefits  of  the  Award. 

The  assignors  of  appellee  were  not  employees  of  West- 
ern Air  Lines,  Inc.,  on  July  26,  1946,  the  date  the  arbitra- 
tion award  was  made.  [Tr.  pp.  15-16.]  The  obvious 
purpose  of  allowing  employees  retroactive  wage  increase 
while  an  arbitration  board  is  considering  the  question  of 
wage  increase  is  to  keep  the  employees  on  the  job  and  to 
avoid  a  strike.  That  is  the  moving  consideration  for  such 
retroactive  pay  increase.  Obviously,  an  employee  who 
quits  during  that  period  has  eliminated  the  reason  for 
retroactive  pay.  By  reason  thereof,  such  ex-employees 
are  not  entitled  to  the  benefits  of  retroactive  pay  fixed 
by  an  arbitration  award  made  after  the  employees  have 
quit.     [Tr.  p.  28.] 

The  foregoing  point  appears  to  be  one  of  almost  first 
impression;  however,  it  is  discussed  in  the  case  of  In  re 
Goodyear  Tire  &  Rubber  Co.,  Vol.  2,  Labor  Arbitration 
Reports  367  at  2>7Z.  Also  reported  in  Vol.  5,  Prentice- 
Hall  Labor  Service,  paragraph  67242,  decided  April  3, 
1946.     The  rule  appears  to  be  as  appellant  contends. 
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Conclusion. 

Each  of  the  fore^oinj^'^  [)()ints  was  ur^ed  by  a])i)cllant 
in  tlic  lower  court  and  the  Statement  of  Reasons  in  ()\)\)o- 
sition  to  the  Order  to  Show  Cause,  fded  by  a])i)ellant  in 
the  District  Court,  and  included  in  the  Transcrii)t  on 
Appeal  I  pages  27  to  29,  inclusivej,  could  almost  be  deemed 
appellant's  brief. 

By  reason  of  all  of  the  foregoing  it  appears  that  it 
was  error  for  the  District  Court  to  make  the  Amended 
Order  of  Compliance  and  the  order  should  be  reversed. 

Respectfully  submitted, 

Guthrie,  Darling  &  Shattuck, 
Attorneys  for  Appellant,  Western  Air  Lines,  Inc. 

MiLo  V.  Olson, 
Of  Counsel. 
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No.  11729. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Western  Air  Lines,  Inc., 

Appellant, 
vs. 

Labor  Commissioner  of  the  Division  of  Labor  Law 
Enforcement,  Department  of  Industrial  Rela- 
tions OF  THE  State  of  California, 

Appellee. 


APPELLEE'S  BRIEF. 


Jurisdiction. 

This  is  an  appeal  from  an  Amended  Order  of  Compli- 
ance [Tr.  pp.  34-35]  issued  by  the  District  Court  of  the 
United  States  for  the  Southern  District  of  CaHfornia. 
Central  Division,  to  enforce  a  Judgment  Confirming 
Award  [Tr.  p.  13]  made  and  entered  by  it  on  November 
21,  1946  pursuant  to  the  following  provisions  of  the  Rail- 
way Labor  Act,  45  U.  S.  Code,  Section  159: 

"Sec.  9.  First.  The  award  of  a  board  of  arbitra- 
tion, having  been  acknowledged  as  herein  provided, 
shall  be  filed  in  the  clerk's  office  of  the  district  court 
designated  in  the  agreement  to  arbitrate. 

''Second.  An  award  acknowledged  and  filed  as 
herein  provided  shall  be  conclusive  on  the  parties  as 
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to  the  merits  and  facts  of  the  controversy  submitted 
to  arbitration,  and  unless,  within  ten  days  after  the 
fiHng  of  the  award,  a  petition  to  impeach  the  award, 
on  the  grounds  hereinafter  set  forth,  shall  be  filed  in 
the  clerk's  office  of  the  court  in  which  the  award  has 
been  filed,  the  court  shall  enter  judgment  on  the 
award,  which  judgment  shall  be  final  and  conclusive 
on  the  parties." 

Statement  of  Case. 

On  May  10,  1946  the  Appellant  and  its  employees,  in- 
cluding Appellee's  assignors,  entered  into  an  arbitration 
agreement  [Tr.  pp.  18-26,  inch]  pursuant  to  the  provisions 
of  the  Railway  Labor  Act,  45  U.  S.  Code,  Sections  151- 
188.  Section  Eleventh  of  the  agreement  provided  that 
the  award  of  the  Board  of  Arbitration  shall  become  ef- 
fective as  of  January  1,  1946  [Tr.  p.  20].  The  matters 
submitted  to  the  Board  by  the  arbitration  agreement  re- 
lated, 1,  to  wages;  2,  to  working  conditions   [Tr.  p.  4]. 

On  July  26,  1946  the  Board  duly  filed  its  Award  with 
the  Clerk  of  the  District  Court  [Tr.  pp.  2-12,  inch],  and 
on  November  21,  1946  a  Judgment  Confirming  Award 
was  made  and  entered  by  the  District  Court  [Tr.  p.  13]. 

The  Appellant  having  failed  and  refused  to  pay  to  as- 
signors of  Appellee  the  wage  increases  granted  by  the 
Award  [Tr.  pp.  15-17,  inch],  the  Appellee  herein  peti- 
tioned the  District  Court  on  June  9,  1947  for  an  order 
directing  the  Appellant  to  comply  with  the  Award  [Tr. 
pp.    14-25,   inch].     After   hearing  and   considering  both 
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oral  arguments  and  written  objections  by  the  Appellant, 
the  Court  below  rendered  its  Amended  Order  of  Com- 
pliance ['J'r.  pp.  34-35,  incl.  j  from  which  this  appeal  was 
taken. 

There  is  no  dispute  between  the  parties  as  to  the  facts 
involved,  namely :  that  assignors  of  Appellee  were  em- 
ployees of  the  Appellant  at  the  time  the  matter  as  to 
wages  and  working  conditions  was  submitted  to  arbitra- 
tion; that  their  employment  terminated  prior  to  the  filing 
of  the  Award;  and  that  the  sum  of  $562.21  is  the  correct 
amount  of  the  difference  between  the  wages  paid  the  said 
employees  and  the  wages  granted  by  the  Award,  which 
sum  the  District  Court  ordered  Appellant  to  pay. 

Questions  Presented. 

The  main  questions  raised  by  the  Appellant  in  opposing 
the  proceeding  in  the  Court  below  and  on  this  appeal  con- 
cern the  right  of  Appellee's  assignors  to  the  wages  granted 
by  the  Arbitration  Award  and  the  power  of  the  District 
Court  to  order  the  Appellant  to  comply  with  the  said 
Award  by  paying  the  wages  granted  therein. 

Summary  of  Argument. 

A.  The  assignors  of  Appellee  are  entitled  to  the  wages 
granted  by  the  Arbitration  Award. 

B.  The  District  Court  liad  the  power  to  order  the 
Appellant  to  pay  the  wages  granted  by  the  Award. 


ARGUMENT. 

A.     The  Assignors  of  Appellee  Are  Entitled  to  the 
Wages  Granted  by  the  Arbitration  Award. 

The  assignors  of  Appellee  were  parties  to  the  arbitra- 
tion agreement  [Tr.  p.  18]  and  are  therefore  entitled 
to  the  benefits  of  the  Award.  The  fact  that  the  Award 
was  filed  on  July  26,  1946  after  the  termination  of  the 
employment  relationship  between  the  said  assignors  and 
the  Appellant  does  not  determine  its  effective  date  where 
the  arbitration  agreement  between  the  parties  specifically 
sets  forth  the  efifective  date  as  follows: 

''Eleventh:  The  award  of  the  Board  shall  become 
effective  as  of  January  1,  1946  and  as  to  schedule 
'B',  appended  hereto,  shall  remain  in  efifect  for  one 
(1)  year  and  thereafter  subject  to  thirty  (30)  days 
notice  under  provisions  of  Section  6,  Title  I,  of  the 
Railway  Labor  Act,  as  Amended.  As  to  schedule 
'A,'  appended  hereto,  the  award  of  the  Board  shall 
become  effective  January  1,  1946  and  remain  in  effect 
for  sixty  (60)  days  from  the  date  of  such  award 
and  subject  to  change  thereafter  under  provisions  of 
Section  6,  Title  I,  of  the  Railway  Labor  Act,  as 
Amended."     [Tr.  p.  20.] 

It  clearly  appears  from  the  aforesaid  provision  of  the 
arbitration  agreement  that  the  wages  granted  by  the 
Award  were  to  be  effective  as  of  January  1,  1946.  Fur- 
thermore, nothing  contained  in  the  Award  or  the  arbitra- 
tion agreement  requires  that  Appellee's  assignors  be  in 
the  employ  of  the  Appellant  on  the  date  that  the  Award 
is  filed  to  entitle  them  to  its  benefits.     Appellant  in  main- 


— 5— 

taining  that  contention  is  in  effect  asking  the  Court  to 
write  a  condition  into  the  Award  or  arbitration  agree- 
ment which  was  never  intended  by  the  parties. 

It  is  a  general  rule  that  an  award  will  be  given  a  liberal 
construction  and  everything  will  be  intended  in  its  favor 
as  far  as  possible.  Any  ambiguity  in  the  words  of  an 
award  should  be  settled  in  the  way  which  will  best  coin- 
cide with  the  apparent  intention  of  the  arbitrators,  and 
the  Court,  by  intendment,  will  restrain  general  terms  in 
an  award  to  apply  to  particular  words  in  the  submission 
as  to  connect  the  particular  thing  awarded  with  the  gen- 
eral words  of  the  submission. 

3  Am.  Jur.  950,  951; 

6  C  J.  S.  238. 

B.  The  District  Court  Had  the  Power  to  Order  the 
Appellant  to  Pay  the  Wages  Granted  by  the 
Award. 

The  Court  in  ordering  Appellant  to  pay  the  wages 
granted  by  the  Award  was  simply  exercising  its  inherent 
power  to  enforce  the  judgment  made  and  entered  by  it 
on  November  21,  1946  [Tr.  p.  13].  As  a  general  rule, 
a  party  recovering  judgment  has  the  right  to  proceed 
to  enforce  it,  and  the  Court  rendering  judgment  has  in- 
herent power  to  enforce  it  and  to  make  such  orders  and 
issue  such  process  as  may  be  necessary  to  render  it  ef- 
fective. 

49  C.  J.  S.  1071 ; 

Sccurify  Trust  &  Saz'iugs  Bauh  v.  Southern  Paci- 
fic Railroad  Co.,  6  Cal.  App.  (2d)  585,  '^S^^,  45 
P.  (2d)  268,  270. 


There  is  no  merit  to  Appellant's  contention  that  the 
Order  of  Compliance  rendered  by  the  Court  was  beyond 
the  scope  of  the  Award  or  the  matters  submitted  by  the 
arbitration  agreement.  The  arbitration  agreement  clearly 
submitted  the  matter  of  wages  for  decision  [Tr.  p.  19, 
paragraph  Fourth;  Tr.  p.  22,  Appendix  A,  "Wages."] 
and  the  Award  obviously  related  to  wages  [Tr.  p.  4]. 
It  follows,  therefore,  that  the  Order  of  Compliance  direct- 
ing Appellant  to  pay  the  wages  granted  by  the  Award, 
in  a  sum  which  the  Appellant  admits  it  has  failed  to  pay 
Appellee's  assignors,  squarely  falls  within  the  scope  and 
purview  of  the  submission  and  Award. 

Appellant  further  contends  that  Appellee  is  estopped 
from  obtaining  relief  in  the  District  Court  since  it  failed 
first  to  refer  the  matter  for  a  ruling  from  the  Arbitration 
Board  pursuant  to  Section  8(m)  of  the  Railway  Labor 
Act  (45  U.  S.  Code,  Section  158)  and  the  agreement 
to  arbitrate  [Tr.  p.  20,  paragraph  Fifteenth].  The  fal- 
laciousness of  the  foregoing  contention  is  readily  appar- 
ent when  it  is  borne  in  mind  that  Appellee  is  not  seeking 
a  modification  or  clarification  of  the  Award,  which  might 
require  a  ruling  of  the  Board,  but  is  merely  seeking  to 
enforce  it.  It  is  the  Appellant  which  is  attempting  to 
change  the  terms  or  conditions  of  the  Award  by  asking 
the  Court  to  exclude  the  Appellee's  assignors  from  its 
benefits.  This,  Appellee  submits.  Appellant  cannot  do  in 
any  event  since  the  Award  has  become  final  by  judg- 
ment. 
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Conclusion. 

Under  the  provisions  of  Section  9,  ])aragraph  Second 
of  the  Railway  Labor  Act  (45  U.  S.  Code,  Section  159) 
the  Award  is  conckisive  on  the  ])arties  as  to  the  merits 
and  facts  of  the  controversy  submitted  to  arbitration  un- 
less within  ten  days  after  tlie  filinj^  of  the  Award  a  peti- 
tion to  impeach  the  Award  is  fiiefl  The  Award  in  the 
instant  case  was  filed  on  July  26,  1946  and  no  petition 
for  its  impeachment  was  ever  made.  Neither  was  an 
ai)peal  taken  from  the  Judgment  confirming  Award  [Tr. 
p.  13]  which  judgment  is  also  final  and  conclusive  on  the 
parties.  Appellant  cannot  now  attack  the  Award  and 
Judgment  Confirming  Award  in  this  proceeding  to  enforce 
it.  It  is,  therefore,  urged  that  the  Amended  Order  of 
Compliance  of  the  District  Court  be  affirmed. 

Respectfully  submitted, 

Pauline   Nightingale,  and 
Edv^ard  M.  Belasco, 

By  Pauline  Nightingale, 
Attorneys  for  Appellee, 


No.  11729 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Western  Air  Lines,  Inc., 

Appellant, 
vs. 

Labor  Commissioner  of  the  Division  of  Labor  Law 
Enforcement,  Department  of  Industrial  Rela- 
tions OF  the  State  of  California, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Southern  District  of  California, 

Central  Division 


Guthrie,  Darling  &  Shattuck. 
737  Pacific  Mutual  Building,  Los  Angeles  14, 
Attorneys  for  Appellant. 


MiLO  V.  Olson, 
Of  Counsel. 


Parker  &  Company,  Law  Printers,  Los  Angeles.     Phone  TR.  5206. 


No.  11729 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Western  Air  Lines,  Inc., 

Appellant, 
vs. 

Labor  Commissioner  of  the  Division  of  Labor  Law 
Enforcement,  Department  of  Industrial  Rela- 
tions OF  the  State  of  California, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


I. 
In  the  Brief  of  Appellee  it  is  assumed  that  because  the 
arbitration  committee  was  to  determine  the  amount  of 
wages,  therefore,  the  District  Court  had  power  to  order 
Appellant  to  pay  retroactive  wage  increase  to  assignors 
of  Appellee.  This  assumption  begs  the  question.  Appel- 
lant concedes  that  the  award  of  the  arbitration  board 
determined  the  question  of  the  amount  of  wage  increase 
that  employees  of  Western  Air  Lines  were  to  receive. 
But  that  is  not  the  question  now  at  issue.  The  question 
is,  whether  ex-employees  are  entitled  to  the  benefit  of 
retroactive  pay  increase.  In  other  words,  the  question  as 
to  what  persons  are  employees  of  Western  Air  Lines  was 
never  presented  to  the  Board  of  Arbitration  for  deter- 
mination. Thus,  the  Appellee  has  failed  to  answer  bv  its 
brief  that  important  point  made  by  Appellant. 
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II. 

The  difference  that  now  exists  between  Appellant  and 
Appellee  arises  as  a  result  of  a  dispute  as  to  the  applica- 
tion of  the  award.  In  Point  II  of  Appellant's  Opening 
Brief  it  appears  when  such  a  difference  arises  the  proce- 
dure required  by  law  and  the  procedure  the  assignors  of 
Appellee  agreed  to  was  ignored  by  Appellee.  Appellant 
does  not  ask  that  the  arbitration  award  be  modified,  it 
merely  insists  that  Appellee  must  comply  with  the  provi- 
sions of  the  agreement  to  arbitrate  and  with  the  law. 
Appellant  concedes  that  the  judgment  made  confirming 
the  arbitration  award  is  final  as  to  matters  determined 
by  the  Board  of  Arbitration,  but  it  does  not  concede  that 
it  in  any  way  determined  the  issues  involved  on  this  appeal 
which  were  never  presented  to  the  Board  of  Arbitration 
for  decision.  By  reason  of  points  hereinbefore  made, 
the  District  Court  had  no  jurisdiction  to  make  the  sum- 
mary order  appealed  from. 

Conclusion. 

Appellee  has  failed  to  meet  the  points  urged  by  Appel- 
lant. The  reasons  urged  by  Appellant  for  reversal  are 
well  taken  and  the  order  appealed  from  should  be  reversed. 

Respectfully  submitted, 

Guthrie,  Darling  &  Shattuck, 
By  Mild  V.  Olson, 

Attorneys  for  Appellant. 
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No.  11730. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Leonard  Joseph  Morandy, 

vs. 

United  States  of  America, 


Appellant, 


Appellee. 


APPELLEE'S  BRIEF. 


Jurisdictional   Statement. 

A.  The  United  States  District  Court  for  the  South- 
ern District  of  CaHfornia  had  jurisdiction  of  appellant 
and  the  subject  matter. 

B.  This  Court  has  jurisdiction  of  the  appeal. 

C.  The  offense  charged  was  triable  by  the  District 
Court  under  authority  of  Title  18,  United  States  Code, 
Section  408,  wherein  the  oft'ense  was  defined,  and  of  Title 
28,  United  States  Code,  Section  41,  Subdivision  2,  which 
confers  jurisdiction  to  try  the  case  upon  the  District 
Court.  This  Court  has  jurisdiction  of  the  appeal,  under 
the  provisions  of  Title  28,  United  States  Code,  Section 
225  (a)  and  (d),  which  treat  of  the  jurisdiction  of  Courts 
of  Appeal. 
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Statement  of  the  Case. 

On  August  20,  1947,  appellant  was  indicted  by  the 
Grand  Jury  for  the  Southern  District  of  California.  The 
Indictment  contained  one  count,  wherein  appellant  was 
charged  with  violation  of  United  States  Code,  Title  18, 
Section  408,  variously  known  as  the  Dyer  Act  and  the 
National  Motor  Vehicle  Theft  Act/  He  was  accused  of 
transporting  a  certain  stolen  motor  vehicle,  namely,  a 
1942  Mercury  Convertible  Coupe,  Motor  No.  99A-506084, 
from  Whiting,  Indiana,  to  Santa  Barbara  County,  Cali- 
fornia, having  knowledge  that  the  motor  vehicle  had  been 
stolen.  Trial  was  had  on  September  9  and  10,  1947.  The 
jury  returned  a  verdict  of  "Guilty."   On  October  12,  1947, 


^" Motor  vehicles  and  aircraft;  transportation,  etc.  of  stolen  ve- 
hicles and  aircraft. 

"This  section  may  be  cited  as  the  National  Motor  Vehicle  Theft 
Act.  The  term  'motor  vehicle'  when  used  in  this  section  shall  in- 
clude an  automobile,  automobile  truck,  automobile  wagon,  motor- 
cycle, or  any  other  self-propelled  vehicle  not  designed  for  running 
on  rails  and  the  term  'aircraft'  means  any  contrivance  now  known 
or  invented  after  September  24,  1945,  used,  or  designed  for  navi- 
gation of  or  for  flight  in  the  air ;  the  term  'interstate  or  foreign 
commerce'  shall  include  transportation  from  one  State,  Territory, 
or  the  District  of  Columbia,  to  another  State,  Territory,  or  the 
District  of  Columbia,  or  to  a  foreign  country,  or  from  a  foreign 
country  to  any  State,  Territory,  or  the  District  of  Columbia.  Who- 
ever shall  transport  or  cause  to  be  transported  in  interstate  or 
foreign  commerce  a  motor  vehicle  or  aircraft,  knowing  the  same  to 
have  been  stolen,  shall  be  punished  by  a  fine  of  not  more  than 
$5,000.  or  by  imprisonment  of  not  more  than  five  years,  or  both. 
Whoever  shall  receive,  conceal,  store,  barter,  sell,  or  dispose  of 
any  motor  vehicle  or  aircraft,  moving  as,  or  which  is  a  part  of, 
or  which  constitutes  interstate  or  foreign  commerce,  knowing  the 
same  to  have  been  stolen,  shall  be  punished  by  a  fine  of  not  more 
than  $5,000,  or  by  imprisonment  of  not  more  than  five  years,  or 
both.  Any  person  violating  this  section  may  be  punished  in  any 
district  in  or  through  which  such  motor  vehicle  or  aircraft  has 
been  transported  or  removed  by  such  off"ender.  As  amended  Sept. 
24,  1945,  c.  383,  §§1,  2,  59  Stat.  536." 
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he  made  an  alternate  motion  for  new  trial  and  judgment 
of  ac(|iiittal.  These  motions  were  denied  and  appellant  was 
sentenced  to  imprisonment  for  a  period  of  three  years 
in  the  custody  of  the  Attorney  General.  On  October  16, 
1947,  after  havinj^^  filed  Notice  of  Aj^peal  herein,  api:)ellant 
made  oral  api)lication  to  the  Court,  wherein  he  was  con- 
victed for  admissicm  to  hail  pending  appeal.  The  motion 
was  heard  by  Honorable  Leon  R.  Yankwich.  District 
Judi;-e,  ui)on  oral  notice  and  was  denied.  The  Court  at 
that  time  made  a  statement  finding  that  there  was  no  sub- 
stantial (juestion  on  api)eal  and  in  that  statement,  dis- 
cussed the  reasons  why  the  Court  found  there  was  not  a 
substantial  ({uestion  on  appeal  and  directed  the  United 
States  Attorney  to  submit  a  transcript  of  the  proceedings 
had  on  that  day  should  a  motion  for  bail  on  ai)peal  be 
made  in  this  Court.  A  transcript  of  the  proceedings  in 
the  District  Court  on  motion  to  fix  bail  on  a])peal  has 
heretofore  been  filed  in  this  Court.  Therein  the  Trial 
Judge  incorporated  by  reference  his  remarks  in  denying 
a  motion  for  new  trial.  The  proceedings  on  motion  for  a 
new  trial  are  reported  in  Vol.  II  of  the  Transcript  of 
Record  at  page  142.  The  remarks  of  the  Trial  Judge 
commence  at  page  149. 

Questions  Involved  in  the  Appeal. 

The  ({uestions  in  this  appeal  appear  to  be: 

1.  Is  the  Evidence  Sufficient  to  Support  the  \'erdict 
of  Guilty? 

2.  Did  the   District  Court  Commit   Reversible   Error 
in  Denying  Appellant's  Motion  for  a  Bill  of  Particulars? 

3.  Did    the    District    Court    Adequately    Instruct    the 
Jury? 
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Synopsis  of  Testimony. 

On  February  5,  1946,  Hope  W.  Bloemen  was  the  owner 
of  a  1942  green  Mercury  Convertible  Club  Coupe  [Rep. 
Tr.  3],  She  last  saw  the  vehicle  that  day  [Rep.  Tr.  4]. 
She  lived  in  Lowell,  Indiana  [Rep.  Tr.  8].  The  motor 
number  of  the  vehicle  was  506084  [Rep.  Tr.  6-7].  It 
bore  Indiana  license  plates   [Rep.  Tr.  3]. 

On  said  day  Mrs.  Bloemen's  husband  drove  it  to  his 
place  of  employment  in  Whiting,  Indiana,  and  parked  it 
on  the  street  at  about  8  A.  M.  [Rep.  Tr.  12-13].  When 
he  returned  for  it  at  4:30  P.  M.  that  day,  it  was  gone. 
He  had  not  given  anyone  permission  to  remove  it  and  has 
not  seen  it  since  [Rep.  Tr.  13].  Mrs.  Bloemen  had  given 
permission  to  her  husband  to  take  the  car  but  had  not 
given  anyone  else  such  permission  [Rep.  Tr.  15]. 

On  April  6.  1946,  appellant  registered  at  an  auto  court 
in  Oxnard,  California.  He  used  the  alias  John  R.  Har- 
rison and  printed  the  name  on  the  auto  court  register 
[Rep.  Tr.  73-77].  At  that  time  he  was  in  possession  of 
a  green  Convertible  Mercury  Coupe,  which  bore  a  Minne- 
sota license  plate  and  to  which  there  was  attached  a  trailer 
which  had  an  Iowa  license  plate  [Rep.  Tr.  76].  A  man 
whose  true  name  was  John  Richard  Harrison  had  been 
the  victim  of  a  theft  from  his  parked  automobile  in  Chi- 
cago in  1945.  He  had  been  a  lieutenant  in  the  parachute 
troops.  Among  the  things  stolen  were  two  so-called  "dog 
tags"  being  Army  identification  tags  [Ex.  4].  Appel- 
lant was  a  stranger  to  Mr.  Harrison  [Rep.  Tr.  93-95]. 
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Appellant  left  Mrs.  Rainer's  auto  court  April  13,  1946, 
having  paid  for  an  additional  week's  accommodation.  He 
left  the  trailer  in  the  camp  and  never  returned.  He  did 
not  leave  a  forwarding  address.  In  April,  1946.  he  ap- 
peared in  Taso  Ivobles,  California,  and  showed  a  relative 
by  marriaf^e  a  .q:reen  Convertible  automobile  and  referred 
to  it  as  his  car  |  Re]).  Tr.  38-44).  At  about  the  same 
time  Jack  Loy,  a  sixteen  year  old  high  school  student,  had 
a  conversation  with  ap])ellant  at  Paso  Robles  in  the  course 
of  which  appellant  said  he  had  traded  an  automobile  for 
one  he  then  displayed  to  the  witness.  The  car  thus 
shown  was  a  green  Convertible  Mercury.  Late  in  1945 
appellant  had  represented  himself  to  a  new  acquaintance 
to  be  John  Harrison   |  Rep.  Tr.  91  ] . 

On  April  10,  1946,  a  Santa  Maria,  California,  ix>lice 
officer  had  a  conversation  with  appellant  in  that  city.  At 
that  time  appellant  told  the  officer  that  his  name  was 
Friedman.  He  displayed  identification  papers  which  the 
officer  returned  to  him.  Said  papers  contained  an  Army 
identification  card  permitting  one  Friedman,  an  Army  of- 
ficer, to  leave  an  Army  Base,  and  showed  military  records 
of  promotion  of  an  officer  in  the  Army  through  various 
ranks  up  to  Major.  The  police  officer  testified  that  he  had 
returned  the  i)apers  to  the  appellant,  but  said  he  thought 
the  name  shown  was  Leonard  Friedman  [Rep.  Tr.  65-68]. 
On  April  11,  1946,  Arnold  Reiland,  Identification  Officer 
and  l^^ingerprint  Technician  in  the  Santa  Maria  Police 
Department  |  Rep.  Tr.  22-28]  took  appellant's  fingerprints 
on  Government's  Exhibit  11.    That  exhibit  is  a  record  of 


a  case  handled  by  the  Santa  Maria  Police  Department 
against  one  Morris  Friedman,  prosecuted  for  petty  theft. 
All  parts  of  the  record  showing  that  it  had  been  taken 
as  part  of  a  criminal  prosecution  were  covered  before  the 
exhibit  was  available  to  the  jury,  and  all  proceedings  in 
which  the  fact  that  the  record  was  in  connection  with  an 
arrest  occurred  out  of  the  jury's  hearing  [Rep.  Tr.  28-31]. 
Appellant  had  signed  the  name  Morris  Friedman  on  the 
card  [Ex.  6]  in  the  presence  of  the  officer  who  took 
fingerprints  thereon. 

A  Morris  Friedman  had  been  a  Major  in  the  Army 
Air  Corps  until  December,  1945,  and  an  Engineer  in 
Chicago,   Illinois,  since  that  time   [Rep.  Tr.  68-72]. 

On  April  14,  1946,  a  police  officer  of  the  City  of  Santa 
Maria,  California,  found  a  1942  green  Mercury  Convert- 
ible Coupe,  bearing  Minnesota  license  plates,  parked  on  a 
public  street  in  Santa  Maria  [Rep.  Tr.  16-18].  He 
searched  the  car  and  found  an  Iowa  1946  license  plate 
[Ex.  1]  under  the  floor  mat.  At  another  place,  under  the 
floor  mat,  he  found  a  Michigan  1946  license  plate  [Ex. 
2].  On  the  rear  of  the  car  was  a  1946  Minnesota  license 
plate  [Ex.  3].  The  ignition  keys  were  in  the  ignition 
switch  and  attached  to  the  same  chain  was  Government's 
Exhibit  4,  the  two  name  plates  bearing  the  name  John 
R.  Harrison  [Rep.  Tr.  19],  which  Mr.  Harrison  had  iden- 
tified as  his  Army  "dog  tags"  and  which  had  been  stolen 
from  his  automobile  in  Chicago  in  1945  [Rep.  Tr.  93-95]. 

Identification  Expert  Reiland,  of  the  Santa  Maria  Po- 
lice Department,  examined  the  car  for  latent  fingerprints 
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I  I'Jc']).  'IV.  22-24 1  and  found  one  on  the  chrome  molding 
of  the  rij^ht  window  fRej).  Tr.  27,  31;  Ex.  5].  He 
compared  that  i)rint  with  those  which  had  been  taken  by 
liini  from  tlic  appellant  three  days  before  [Ex.  6;  Rep. 
Tr.  32 1 .  Tlie  fingerprint  taken  from  the  car  was  iden- 
tical to  that  of  the  left  index  finger  of  appellant  fRej). 
Tr.  33]. 

On  April  11.  1946,  the  same  day  appellant's  fingerprints 
were  taken  by  the  Santa  Maria  Police  Officer,  one  Charles 
Taylor  gave  appellant  a  ride  in  a  County  car  from  Santa 
Maria  to  Santa  Barbara.  Api)ellant  told  Taylor  he  was 
going  to  Oxnard,  and  did  not  say  anything  about  an  auto- 
mobile [Rep.  Tr.  84-86].  This  was  three  days  prior  to 
discovery  of  the  1942  green  Mercury  Convertible  Coupe 
on  the  street  at  Santa  Maria. 

When  the  automobile  involved  was  found  in  Santa 
Maria,  Officer  Reiland,  of  that  City's  Police  Department, 
examined  the  motor  of  the  car  and  found  the  motor  num- 
ber to  be  99A506084.  He  recorded  that  fact  on  Exhibit 
5  which  also  contains  the  fingerprint  of  appellant  which 
had  been  found  upon  the  vehicle  [Rep.  Tr.  50-51 :  Ex.  5]. 
The  ignition  key  was  in  the  lock,  and  was  attached  to  a 
chain  to  which  Mr.  Harrison's  "dog  tags"  were  also 
attached. 
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ARGUMENT. 

The  Verdict  of  Guilty  Is  Supported  by  the  Evidence. 

The  motor  vehicle  involved  was  described  by  its  owner 
as  (1)  a  1942  (2)  green  (3)  Mercury  (4)  Convertible 
(5)  Coupe  (6)  Motor  Number  506084  (7)  licensed  in 
Indiana  and  stolen  in  that  state  February  5,  1946. 

On  April  6th  appellant  was  seen  in  possession  of  the 
automobile.  He  registered  at  an  Oxnard,  California, 
auto  court  that  day.  To  the  circumstance  of  possession 
shortly  after  the  theft,  he  added  these  indicia  of  guilt: 
(1)  He  registered  under  an  assumed  name,  using  the 
name  of  a  man  who  had  lost  certain  identification  material 
in  a  theft;  (2)  He  was  in  possession  of  some  of  said 
material;  (3)  He  printed,  rather  than  wrote,  his  name  on 
the  register.  It  is  common  knowledge  that  handwriting 
experts  find  difficulties  in  comparison  of  printing  which 
are  not  present  in  studying  written  matter;  (4)  Seven 
days  later  he  left  the  auto  court,  one  week  before  his  paid 
rental  would  have  expired;  (5)  He  did  not  leave  a  for- 
warding address;  (6)  He  abandoned  a  trailer  he  had 
brought  with  him;  (7)  The  automobile  and  trailer  bore 
(without  explanation)  license  plates  from  different  states; 
(8)  Shortly  thereafter  appellant  displayed  the  automobile 
to  friends  in  Paso  Robles  and  claimed  it  to  be  his  prop- 
erty; (9)  Four  days  after  leaving  Oxnard,  appellant  was 
fingerprinted  by  police  in  Santa  Maria;  (10)  On  being 
questioned  by  police  at  that  time,  he  gave  another  alias, 
dififerent  from  Harrison;  (11)  The  new  alias  was  the 
true  name  of  an  Army  Officer  some  of  whose  papers  ap- 


])cllaiit  possessed;  (12)  He  si^^ncd  said  alias  to  his  finger- 
print record  in  the  police  station  and  was  [)rosecuted  un- 
der the  same  alias,  Morris  Friedman;  (13)  The  same  day 
he  started  a  rclnrn  tri])  to  Oxnard,  accepting-  a  ride  in 
another  man's  automobile  (14)  leaving  the  stolen  green 
Mercury  Convertible  Coupe  unclaimed  and  unprotected 
parked  on  the  street  at  Santa  Maria  unlocked  and  with  the 
key  in  the  ignition  switch  (15)  containing  the  name  i)lates 
which  had  been  stolen  from  John  R.  Harrison,  whose 
name  he  had  used  except  on  the  occasion  of  being  ques- 
tioned and  fingerprinted  by  police  at  Santa  Maria;  (16) 
Tn  the  stolen  motor  vehicle  thus  abandoned  by  him  were 
hidden  other  foreign  license  plates  the  possession  of  which 
has  never  been  explained. 

It  is  significant  that  appellant,  whose  true  name  is 
Morandy,  hid  under  the  alias  of  Harrison  when  in  Ox- 
nard, but  when  involved  with  the  police  in  Santa  Maria 
four  days  later,  suddenly  switched  his  alias  to  Friedman. 
At  the  time  of  this  change  in  names  the  stolen  automobile, 
containing  Mr.  Harrison's  Army  "dog  tags"  in  the  key 
chain,  was  parked  on  a  public  street  in  Santa  Maria. 
Appellant  made  his  j^eace  with  the  law  enforcement  au- 
thorities in  that  city,  and,  under  a  name  disassociated  with 
his  use  and  possession  of  the  stolen  motor  vehicle,  left 
town  as  a  rider  in  another  car,  abandoning  the  expensive 
stolen  car  rather  than  risk  being  connected  with  that  ve- 
hicle. Under  the  circumstances  of  a  contact  with  the 
police,  Morandy,  who  had  posed  as  Harrison,  assumed  the 
cloak  of  l^Vicdman  and  abandoned  use  of  the  alias  which 
appeared  on  the  ignition  key  chain  of  the  stolen  car.  He 
took  "flight"  from  the  loot  as  well  as  from  the  name  that 
connected  him  wdth  it. 
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The  following  cases  hold  that  unexplained  possession  of 
stolen  property  shortly  after  the  theft  is  evidence  of  guilt : 

Di  Carlo  v.  United  States,  64  F.   (2d)   15  (C.  C. 

A.  2d) ; 
Wolf  V.  United  States,  36  F.  (2d)  450  (C.  C.  A. 

7th); 
Boehm  v.  United  States,  271  Fed.  454  (C.  C.  A. 

2d); 
Pearlman  v.  United  States,  10  F.  (2d)  460  (C.  C. 

A.  9th)    (Auto  Case)  ; 

Girson  v.  United  States,  88  F.  (2d)  358  (C.  C.  A. 
9th),  cert.  den.  301  U.  S.  697; 

Wilkerson  v.  United  States,  41  F.   (2d)  654  (C. 
C.  A.  7th)   (Auto  Case); 

Wilson  V.  United  States,  162  U.  S.  613. 

The  law  on  sufficiency  of  evidence  declared  in  those 
cases  is  epitomized  in  Wilkerson  v.  United  States,  41  F. 
(2d)  654,  at  657,  as  follows: 

"The  remaining  fact  to  be  proved  by  the  govern- 
ment to  warrant  conviction  is  that  appellant,  at  the 
time  he  purchased  the  auto,  knew  that  it  was  stolen 
property.  Possession  of  the  fruits  of  crime  recently 
after  its  commission  justifies  the  inference  that  the 
possession  is  guilty  possession,  and,  though  only 
prima  facie  evidence  of  guilt,  may  be  of  controlling 
weight  unless  explained  by  the  circumstances  or  ac- 
counted for  in  some  way  consistent  with  innocence. 
This  presumption  applies  as  well  to  a  person  charged 
with  unlawfully  receiving  stolen  goods  as  to  one 
charged  with  its  original  taking.  If  it  raises  a  pre- 
sumption of  guilt  as  to  the  more  serious  crime,  much 
more  should  it  be  evidence  of  the  guilt  implied  in  the 
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lesser  offense.  Tt  is  a  question  for  the  jury  whether 
the  inference  of  a])i)cllant's  j^uilty  reception  of  the 
automobile,  arising  from  his  possession  thereof  with- 
in a  short  time  after  the  theft,  was  overcome  by  the 
explanation.  Kosen  v.  United  States  (C.  C.  A.), 
271  F.  651  ;  Drew  v.  United  States  (C.  C.  A. ),  27 
F.  (2d)  715;  Wilson  v.  United  States,  162  U.  S. 
613,  16  S.  Ct.  895,  40  L.  Ed.  1090.  Apix^llant  ac- 
quired possession  of  the  auto  within  16  days  after  it 
had  been  stolen,  and  while  presumption  of  guilt,  flow- 
ing from  i)ossession  of  recently  stolen  property, 
grows  weaker  as  the  time  of  the  possession  recedes 
from  the  time  of  the  theft,  yet  it  is  for  the  jury  to 
determine  when  the  inference  of  guilt  is  overthrown 
by  the  length  of  possession." 

Appellant  has  attacked  the  identification  of  the  motor 
vehicle;  claiming  it  to  be  insufficient  because  the  owner 
of  the  stolen  automobile,  in  giving  the  motor  number  re- 
called the  number  to  be  506084.  The  Santa  Maria  Po- 
lice Officer  found,  on  examining  the  motor,  that  said  num- 
ber was  preceded  by  the  symbol  99A.  In  commenting  on 
this  argument  at  the  time  of  ruling  on  motion  for  a  new 
trial,  the  District  Judge  said   [Rep.  Tr.   154]  : 

"On  the  (juestion  of  ownership  we  find  that  this 
coupe,  first  of  all,  was  not  an  ordinary  model  car. 
It  was  a  Mercury  Convertible;  it  was  a  green  Mer- 
cury convertible ;  it  was  a  green  Mercury  convertible 
coupe.  The  year  was  1942.  The  engine  is  not  a  mov- 
able part.  It  isn't  like  a  wheel.  It  is  a  part  which, 
of  course,  in  the  modern  automobile  can  be  taken 
apart.  But,  as  a  matter  of  fact,  it  has  more  perma- 
nence than  any  other  part  of  the  automobile,  and  the 
mere  rcuKning  of  it  is  a  very,  very  difficult  mechani- 
cal operation.    No  one  but  a  skilled  mechanic  can  re- 
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move  an  engine  from  a  car.  It  isn't  like  a  wheel  or 
a  spare  tire,  which  anyone  can  remove  who  knows 
how  to  handle  a  jack.  The  engine  was  identified  by 
the  owner  by  the  last  numbers  thereof." 

Appellant  contends  that  there  is  a  variance  between 
pleading  and  proof  because  the  true  owner  in  recalling  the 
motor  number,  aided  in  memory  by  a  memorandum,  failed 
to  recall  that  portion  of  the  number  which  preceded  the 
hyphen,  namely  99A.  This  argument  overlooks  the  fact 
that  the  automobile  was  otherwise  well  described  and  the 
identification  officer  of  the  Santa  Maria  Police  Depart- 
ment found  the  motor  number  to  be  exactly  as  stated  by 
the  owner,  plus  the  prefix  99A.  Hence,  there  is  testi- 
mony in  the  record  by  which  every  mark  of  identification 
mentioned  in  the  indictment  is  recited  in  the  evidence. 
This  is  more  than  this  Court  required  in  Pearlman  v. 
United  States,  10  F.  (2d)  460  (C.  C.  A.  9).  In  that 
case  the  indictment  referred  to  the  motor  number  as 
18664.  The  true  motor  number  was  found  to  be  61 -A- 
130.  The  statute  under  which  appellant  was  convicted  is 
not  one  which  denounces  the  interstate  transportation  of 
stolen  motors,  but  rather,  of  stolen  motor  vehicles. 

This  Court  in  commenting  on  the  failure  of  an  appellant 
to  explain  possession  of  stolen  goods,  said: 

"*  *  *  We  believe  it  is  apparent  from  the  com- 
plete instruction  that,  if  the  jury  found  (1)  that 
appellants  were  in  possession  of  property  alleged  to 
be  stolen,  (2)  which  was  in  fact  stolen,  then,  in  the 
absence  of  an  explanation  justifying  the  possession, 
it  was  a  circumstance  tending  to  show  guilt.  We  be- 
lieve that  to  be  a  correct  statement  of  the  law  *  *  *." 

Crirson  v.  United  States,  88  F.   (2d)   358   (C.  C. 
A.  9). 
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in the  case  now  before  the  Court,  appellant  never  made 
any  explanation  of  his  possession  except  that  in  the  testi- 
nKjny  of  Government  witnesses  it  appears  that  in  speaking 
to  certain  friends  he  said  that  the  motor  vehicle  was  his, 
but  qualified  that  position  when  the  police  were  after  him 
in  another  connection  by  taking  care  not  to  even  use  the 
name  by  which  he  was  linked  to  the  car,  but  rather,  to 
adopt  a  different  alias,  abandon  the  vehicle,  and  get  out  of 
town  by  courtesy  transportation. 

The  Court  Did  Not  Err  in  Denying  the  Motion  for  a 
Bill  of  Particulars. 

The  granting  of  a  bill  of  particulars  is  a  discretionary 
matter. 

Rubio  V.   United  States,  22  F.   (2d)   766   (C.  C. 
A.  9); 

Robinson  v.  United  States,  33  F.  (2d)  238  (C.  C. 
A.  9). 

The  bill  sought  in  this  case  if  granted  and  supplied  ap- 
pellant, could  not  have  aided  him.  It  would  not  have 
made  any  difference  to  the  issue  of  theft  whether  the 
chattel  stolen  was  the  vehicle  of  X  or  of  Y,  neither  do  the 
place  and  date  of  the  true  owner's  acquisition  bear  upon 
the  issue  of  whether  appellant  transported  the  motor  vehi- 
cle in  interstate  commerce  knowing  it  to  have  been  stolen. 
The  demand  to  be  informed  of  the  type  of  automobile  and 
of  the  engine  number  had  already  been  anticipated  by 
reciting  those  details  in  the  indictment. 
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The  Court  Adequately  Instructed  the  Jury. 

Appellant's  Instruction  Number  3  does  not  correctly 
state  the  law.  The  refusal  to  give  that  instruction  is  cited 
by  him  as  error.     Said  instruction  as  offered  was : 

"If  the  automobile  came  to  rest  in  the  State  of 
California,  even  after  having  been  stolen,  and  there- 
after was  transported  by  the  defendant  within  the 
State  of  California  only,  the  defendant  would  not  be 
guilty  of  the  offense  charged  and  it  would  be  your 
duty  to  acquit  him."      [Clk.  Tr.  25.] 

In  offering  that  instruction,  appellant  ignored  the  charge 
that  he  was  accused  of  having  transported  the  vehicle 
from  a  point  in  Indiana  to  a  destination  in  California. 
Had  the  proposed  instruction  been  given,  it  would  have 
in  effect  told  the  jury  to  acquit  defendant  if  he  had  trans- 
ported the  vehicle  within  California  only,  after  it  had 
come  to  rest  here,  even  though  he  had  been  the  one  who 
brought  it  to  rest  in  California^  after  having  transported 
it  to  this  State  from  Indiana  with  knowledge  that  it  was 
stolen. 

Instead  of  the  proposed  inaccurate  instruction,  the 
Court  gave  the  following: 

"The  government  has  offered  evidence  to  the  ef- 
fect that  the  Mercury  Coupe  in  question  was  stolen 
from  its  owner  on  or  about  February  5,  1946,  at 
Whiting,  Indiana,  and  that  this  same  car  was  found 
in  the  possession  of  the  defendant  on  or  about  April 
11,  1946,  at  Santa  Maria,  California. 

"You  are  instructed  that  the  mere  finding  of  an 
automobile  at  a  given  location  is  not  any  proof  that 
the  defendant  stole  the  automobile  or  any  proof  that 
he  transported  it,  knowing  it  to  have  been  stolen. 
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"The  sji'ovcrnnicnt  has  the  burden  of  proving:  the 
allcjT^ations  of  the  indictment,  that  is,  (\)  that  the 
defendant  liad  knowledj^e  that  the  particular  vehicle 
was  stolen,  and  (3)  that  he  transported  the  particular 
vehicle  in  interstate  commerce  or  across  state  lines. 
If  the  government  has  failed  to  prove  these  essentials 
of  the  indictment,  or  either  of  them,  you  must  acquit 
the  defendant. 

"You  are  instructed  that  the  possession  of  stolen 
property  in  another  state  than  that  in  which  it  was 
stolen  after  the  theft,  raises  no  presumption  that  the 
possessor  transported  the  stolen  property  in  inter- 
state commerce. 

"Proof  that  an  accused  merely  drove  a  stolen  auto- 
mobile from  one  point  in  the  state  to  another  ix)int 
or  to  several  points  in  the  state  would  not  in  itself 
constitute  a  violation  of  the  statute  involved  in  this 
case. 

"However,  the  law  is  that  the  possession  of  the 
fruits  of  a  crime  recently  after  its  commission, — 
namely,  here,  the  automobile,  in  the  absence  of  an 
exi)lanation  justifying  the  possession,  warrants  an 
inference  pointing  towards  guilt.  The  inference 
fades  as  time  elapses. 

"You  are  instructed  that  if  from  the  evidence  you 
iind  that  defendant  transported  or  participated  with 
others  in  transporting  or  causing  to  be  transi)orted 
the  automobile  in  question  from  Whiting,  Indiana, 
to  Santa  Maria,  California,  knowing  at  the  time  that 
the  automobile  was  stolen,  you  are  to  find  the  de- 
fendant guilty  as  charged."    [Rep.  Tr.  128-129.] 

It  is  submitted  that  the  instructions  as  a  whole  pro- 
vided the  jury  with  a  fair,  understandable  statement  of 
the  law  applicable  to  the  case. 
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Conclusion. 

The  conviction  and  judgment  rest  upon  clear  and  sub- 
stantial evidence,  and  the  verdict  of  a  properly  instructed 
jury. 

It  is  respectfully  submitted  that  the  judgment  of  the 
District  Court  should  in  all  respects  be  affirmed. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney; 

Ernest  A.  Tolin, 

Chief  Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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2  J.  W.  Moloney  vs. 

In  the  District  C  ourt  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3149 

R.  C.  GLOVER,  M.  C.  FINDLEY  and  TINKHAM 
GILBERT,  Trustees  Under  the  Will  of 
SARAH  E.  CARRIER,  Deceased, 

Plaintiffs, 
vs. 

J.  W.  MALONEY,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 

COMPLAINT 

I. 

This  is  an  action  for  the  recovery  of  income  taxes 
illegally  collected  from  plaintiffs'  predecessors  in 
interest  by  defendant.  Jurisdiction  is  based  on 
Section  24  (5)  of  the  Judicial  Code  of  the  United 
States,  Title  28,  Section  41,  Subdivision  5,  United 
States  Code. 

II. 

Plaintiffs  are  the  trustees  under  the  will  of  Sarah 
E.  Carrier,  who  died  on  January  27,  1940.  Defend- 
ant is  the  United  States  Collector  of  Internal  Reve- 
nue for  the  District  of  Oreaon. 


■')-)' 


III. 

The  Last  Will  and  Testament  of  the  said  Sarah 
E.  Carrier,  after  providing  for  certain  specific  be- 
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quostK,  devised  and  hccjneatlied  ihc  residue  arifl 
remainder  of  lici-  estate  to  designated  eharitahic, 
religions  and  cduj'atioiial  oi'ganizations  as  follows: 
5/20ths  thereof  directly  to  designated  eharitahlc, 
religions  and  edncational  organizations,  and  the 
remaining  ir)/20ths  thereof  to  plaintiffs  hei'ein  in 
trnst  for  a  period  of  ten  years  I'loni  the  date  of 
death  of  the  testatrix.  Plaintiffs  wei'c  directed  l)y 
paragraph  fourteen  of  said  will  to  safely  invest  the 
said  15/20ths  of  the  residue  and  i(  niainder  of  the 
estate  and  to  use  the  income  therefrom  for  the  care 
and  maintenance  of  such  hlood  relatives  of  the 
testatrix  and  her  deceased  husband  who  in  the  judg- 
ment of  the  trustees  were  in  need  of  financial  assist- 
ance, if  any  there  should  be.  The  trustees  were 
further  directed  to  distribute  the  corpus  and  all 
unexpended  interest  and  income  to  designated  char- 
itable, religious  and  educational  organizations  upon 
the  expiration  of  the  trust. 

IV. 

The  administratrices  of  the  estate,  plaintiffs' 
predecessors  in  interest,  filed  income  tax  returns 
for  the  estate  for  the  ])eriod  from  January  27,  194(\ 
to  December  31,  1940,  and  for  the  calendar  year 
1941,  and  erroneously  paid  to  defendant  the  full 
amount  of  tax  on  all  net  income  received  by  the 
estate  during  said  periods  without  making  the 
deductions  authorized  by  Section  162  (a)  of  the 
Internal  Revenue  Code. 
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V. 

The  Estate  of  said  Sarah  E.  Carrier  remained 
in  the  process  of  administration  until  March  30, 
1943,  when  15/20ths  of  the  residue  and  remainder 
of  the  estate  was  transferred  to  plaintiffs  herein  as 
trustees  aforesaid.  No  payments  were  made  to 
said  relatives  during  the  course  of  administration 
of  the  estate. 

VI. 

Defendant  voluntarily  refunded  the  tax  upon 
5/20ths  of  the  income  for  each  of  said  periods  and 
thereafter  plaintiffs  filed  claims  for  refimd  of 
$3,410.20  for  the  period  from  January  27,  1940,  to 
December  31,  1940,  and  $3,519.69  for  the  calendar 
year  1941,  which  amounts  represented  the  remaining 
15/20ths  of  said  tax  payments.  The  said  claims 
for  refmid  were  denied  by  the  Commissioner  of 
Internal  Revenue  by  registered  letter  mailed  to 
plaintiffs  on  April  15,  1946. 

Wherefore,  plaintiffs  pray  for  judgment  in  the 
amount  of  $6,929.89  with  interest  thereon  from  the 
dates  of  payment  and  for  their  costs  and  disburse- 
ments herein. 

CARL  E.  DAVIDSON, 
CHA.RLES  P.  DUFFY, 
Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  May  20,  1946. 
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pritlc  (>r  District  (\mv\  nud  rniisc] 

ANSWER 

Tlic  defendant,  hy  liis  nttoTneys,  Heniy  L.  Iless, 
United  States  Attorney  U)V  the  District  of  Ore^^on, 
and  Victor  K.  Ilnri-,  Assistant  United  States  At- 
torney, and  for  answei-  to  tlie  complaint  oti  tile 
herein  states: 

I. 

^Phe  defendant  is  without  knowledge  or  infoiTna- 
tion  sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  Paragraphs  I  to  VI  in- 
clusive, and  therefore  denies  the  same  and  the  whole 
thereof. 

Wherefore,  defendant  asks  that  the  complaint 
herein  be  dismissed  and  tliat  he  have  his  costs  and 
disbursements  herein. 

HENRY  1..  HESS, 

United  States  Attorney. 
/s/  VICTOR  E.  HARR, 

Assistant  United  States  Attorney. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Answer  is  hereby  ac- 
cepted at  Portland,  Oregon,  this  19th  day  of  July, 
1946,  by  receiving  a  copy  thereof  duly  certified  to 
as  such  by  Victor  E.  Han-,  of  attorneys  for 
defendant. 

/s/  REILLY  &  DAVIDSON, 
Attorneys  for  Plaintiff. 
[Endorsed] :  Filed  July  19,  194(5. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

The  defendant  by  his  attorney,  Henry  L.  Hess,         | 
United  States  Attorney  for  the  District  of  Oregon, 
for  his  amended  answer  to  the  complaint  herein, 
respectfully  alleges : 

I. 

That  he  admits  the  averments  contained  in  para- 
graph I  of  the  complaint,  except  that  he  denies  that 
the  taxes  were  illegally  collected,  and  that  he  has 
no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  implication  that  the 
plaintiffs  are  the  successors  in  interest  to  the  parties 
who  paid  the  taxes. 

11. 

That  he  admits  the  averments  contained  in  para- 
graph II  of  the  complaint,  except  that  he  has  no 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  averment  that  i^laintiffs  are 
the  trustees  under  the  will  of  Sarah  E.  Carrier. 

III. 

That  he  denies  the  averments  contained  in  para- 
graph III  of  the  complaint,  except  it  is  admitted 
that  the  property  referred  to  in  the  paragraph  is 
held  under  and  subject  to  the  terms  and  provisions 
of  the  last  will  and  testament  of  Sarah  E.  Carrier, 
deceased. 
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IV. 

That  he  denies  the  averments  eontained  in  para- 
xial )h  IV  of  the  eoniphiint,  exeei)t  that  lie  admits 
that  income  tax  returns  were  filed  for  the  periods 
specifi(Hl;  tliat  the  tax  disclosed  by  the  returns  was 
])aid;  and  that  thereafter  part  of  the  tax  paid  was 
refunded. 

Wherefore,  derendaiit  (leniands  Judgment  dis- 
missing the  complaint  together  with  the  costs  of 
this  action. 

/s/  HENRY  L.  HESS, 

United  States  Attorney. 

/s/  VICTOR  E.  HARR, 

Assistaait  United  States  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

Due  and  legal  service  of  the  within  Amended 
Answer  is  hereby  accepted  within  the  State  and 
District  of  Oregon,  on  the  14tli  day  of  August, 
1946,  by  receiving  a  copy  thereof  duly  certified  to 
as  true  and  correct  copy  of  the  original  l)y  Victor  E. 
Harr,  Assistant  United  States  Attorney  for  the 
District  of  Oregon. 

/s/  CARL  E.  DAVIDSON, 

Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  Aug.  14,  1947. 
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ORDER  AUTHORIZING  PLAINTIFFS  TO 
SERVE  AND  FILE  SUPPLEMENTAL 
COMPLAINT 

The  above  matter  coming  on  for  hearing  on  this 
23rd  day  of  September,  1946,  on  plaintiffs'  motion 
for  leave  to  serve  and  file  a  supplemental  complaint 
herein,  plaintiifs  appearing  by  Charles  P.  Duffy, 
one  of  their  attorneys,  and  defendant  appearing  by 
Victor  E.  Harr,  Assistant  United  States  Attorney, 
one  of  his  attorneys,  and  the  Court  having  con- 
sidered the  motion  and  the  stipulation  between  the 
parties  hereto. 

Now,  Therefore,  It  Is  Hereby  Ordered  that  plain- 
tiffs may  serve  and  file  a  supplemental  complaint 
herein  to  add  their  claim  for  the  recovery  of  income 
taxes  alleged  to  have  been  illegally  collected  from 
plaintiffs'  predecessors  in  interest  by  defendant  for 
the  year  1942  in  the  amount  of  $3,627.60,  and 

It  Is  Further  Ordered  that  defendant's  amended 
answer  to  the  original  complaint  herein  may  serve 
as  the  answer  to  said  supplemental  complaint. 

Dated  at  Portland,  Oregon,  this  23rd  day  of 
September,  1946. 

CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed] :  Filed  Sept.  23,  1946. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  (  CLMPLAIXT 
I. 

The  administratrices  of  tlie  estate,  plaintiffs' 
j)redecessors  in  interest,  filed  an  income  tax  return 
for  the  estate  for  the  calendai-  yeai'  1942,  and 
erroneously  paid  to  defendant  the  full  amount  of 
tax  on  all  net  income  received  hy  the  estate  durini^ 
said  year  without  making  the  deductions  author- 
ized by  Section  162  (a)  of  the  Internal  Revenue 
Code. 

II. 

Defendant  vohintarily  refunded  the  tax  upon 
5/20ths  of  the  income  for  the  calendar  year  1942 
and  thereafter  plaintiffs  filed  a  claim  for  refund 
of  $3,627.60,  which  amount  represented  part  of  the 
remaining  15/20ths  of  said  tax  })ayment.  The  said 
claim  for  refund  was  denied  by  the  Conunissioner 
of  Internal  Revenue  by  registered  letter  mailed  to 
plaintiffs  on  August  29,  1946. 

Wherefore,  plaintiffs  pray  for  judgment  in  the 
amount  of  $3,627.60  with  interest  thereon  from 
the  date  of  payment  and  for  their  costs  and  dis- 
bursements herein,  in  addition  to  the  relief  prayed 
for  in  the  original  complaint  herein. 

CHARLES  P.  DUFFY, 

Of  Attorneys  for  Plaintiffs. 
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Due  service  of  the  within  Supplemental  Com- 
plaint is  hereby  acknowledged  this  20th  day  of 
September,  1946,  at  Portland,  Oregon. 

/s/  VICTOR  E.  HARR, 

Assistant  United  States  Attorney, 
Attorneys/Solicitors  for  Defendant. 

[Endorsed] :  Filed  Sept.  23,  1946. 
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PRE-TRIAL  ORDER 

This  cause  having  come  on  regularly  for  pre- 
trial conference  before  the  Honorable  Claude  Me- 
Colloch,  one  of  the  Judges  of  the  above-entitled 
Court,  at  Portland,  Oregon,  on  the  25th  day  of 
November,  1946,  plaintiffs  R.  C.  Glover  and  Tink- 
ham  Gilbert  appearing  in  person  and  all  plaintiffs 
appearing  by  Carl  E.  Davidson  and  Charles  P. 
Duffy,  their  attorneys,  defendant  appearing  by 
Thomas  R.  Winter,  Special  Assistant  to  the  Attor- 
ney General  of  the  United  States,  the  following 
proceedings  were  had  and  done: 

Admitted  Facts 

It  ajDpears  from  the  pleadings  and  the  pre-trial 
proceedings  that  the  following  facts  are  admitted 
and  may  be  taken  and  deemed  by  the  court  on  the 
trial  as  established  facts  therein: 
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I. 

That  plaintiffs  are  llic  tiiistccs  iukici-  llic  will 
of  Sarah  E.  Carrier,  who  dicrl  on  January  27,  1940, 
and  defendant  is  the  United  States  Uolleetoi-  of 
Internal  Revenue  for  II ic  Distiict  of  ()i'eK^)n. 

II. 

That  the  adnunistratrices  c.t.a.  of  tlie  estate  of 
Sarah  E.  Carriei*,  plaintiffs'  predeeessors  in  inter- 
est, filed  income  tax  returns  for  the  estate  for  the 
period  from  January  27,  1940,  to  December  31,  1940, 
and  for  the  calendar  years  1941  and  1942,  nnd  ])aid 
to  defendant  the  full  amount  of  tax  on  all  net 
income  received  by  the  estate  during  said  periods. 

III. 

That  the  estate  of  Sarah  E.  Carrier  lemained  i'l 
the  process  of  administi'ation  until  March  30,  1943, 
when  15/20ths  of  the  residue  was  transferred  to 
plaintiffs  herein  as  trustees  in  accordance  with  the 
terms  of  the  said  will. 

IV. 

That  none  of  the  income  received  by  ilie  adminis- 
tratrices during  the  course  of  administration  for 
the  period  covered  by  this  action  was  from  the 
sale  of  capital  assets,  and,  therefore,  "capital 
gains"  are  not  involved  herein. 

V. 

That  defendant  vohuita,rily  refunded  the  tax  upon 
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5/20tlis  of  the  income  for  each  of  said  periods  and 
thereafter  plaintiffs  filed  claims  for  refund  of  the 
amounts  representing  the  remaining  15/20ths  of 
the  said  tax  payments;  that  thereafter  said  claims 
for  refund  were  denied  by  the  Commissioner  of  In- 
ternal Revenue  by  registered  letters  mailed  to  plain- 
tiffs. 

VI. 

That  the  organizations  enumerated  in  paragraph 
fourteen  of  the  said  will  are  charitable  and  religious 
organizations  within  the  purview  of  Sections  23  (o) 
and  162  (a)  of  the  Internal  Revenue  Code  of  the 
United  States. 

Plaintiff's '  Contentions 

I. 

That  under  the  provisions  of  paragraph  fourteen 
of  the  will  no  payments  were  or  could  have  been 
made  to  said  relatives  of  the  decedent  during  the 
course  of  administration  of  the  estate. 

II. 

That  the  income  received  by  the  administratrices 
during  the  course  of  administration  of  the  estate 
was  permanently  set  aside  for  charitable  purposes 
so  as  to  allow  the  deductions  authorized  by  Section 
162  (a)  of  the  Internal  Revenue  Code. 

III. 

That  the  income  of  the  trust  has  been  and  will 
be  so  greatly  in  excess  of  claims  that  there  is  no 
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practirjil  i)()ssil)ility  tli.il  tlic  iniu.sed  annual  income 
of  the  trust  will  ever  he  used  \'ov  nonfliaritablo 
I)ur])ose.s. 

IV. 

That  the  taxes  in  question  were  illegally  collected 
fi'om  plaintiff's  predecessors  in  interest  by  defend- 
ant by  reason  of  the  defendant's  faihire  to  allow 
the  deductions  authorized  by  Section  162  (a)  of  the 
Internal  Revenue  Code. 

Defendant 's  Contentions 

I. 

The  decedent  did  not  "mandatorily"  direct  in 
her  will  that  all  of  her  estate  should  be  distrilnited 
to  the  trustees  of  the  trust  described  in  paragraph 
Fourteenth  (6)  thereof  but  only  the  portion  of  her 
"general  estate"  which  remained  after  its  admin- 
istration was  completed  and  distrilnited  in  accord- 
ance with  the  laws  of  Oregon  and  the  terms  of  her 
will.  It  is  the  ordinary  income  of  the  general  estate 
of  the  decedent  ])efore  any  division  or  distribution 
thereof  was  made  that  is  involved  between  the 
period  January  27,  1940  (date  of  death),  and  March 
30,  1943,  and  the  income  of  the  trust  from  March 
30,  1943,  to  December  31,  1943. 

None  of  the  income  in  question  is  attributable  to 
^'capital  gains"  and  there  is  no  contention  that  the 
blood  relatives  of  the  decedent  and  her  deceased 
husband  would  have  been  entitled  to  any. 
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II. 

By  the  terms  of  her  will  the  decedent  directed 
that  15/20ths  of  her  "estate"  which  remained  after 
the  administration  thereof  was  completed  should 
be  distributed  to  the  trustees  of  the  trust  described 
in  paragraph  Fourteenth  (6)  to  be  held  by  them 
for  a  period  of  ten  years  from  her  death  before 
any  division  or  distribution  of  what  might  exist 
then  of  its  assets  and  unused  income  should  be 
made  to  the  remainder  beneficiaries.  Neither  a 
division  nor  a  distribution  amongst  the  remainder 
beneficiaries  was  authorized  before  the  expiration 
of  the  ten-year  period. 

Pending  the  expiration  of  the  ten-year  period  the 
trustees  were  required  to  "devote"  all  of  the  in- 
come (current  and  accumulated)  derived  from  the 
15/20ths  portion  of  her  estate  "to  the  care  and 
maintenance  of  such  blood  relatives  of  myself  and 
of  my  deceased  husband,  the  late  Burton  E.  Carrier, 
not  further  removed  than  first  cousins,  who,  in 
the  judgment  of  said  trustees  are  in  need  of  finan- 
cial assistance     *     *     *." 

III. 

The  Probate  Court  did  not  authorize  the  admin- 
istratrices to  set  aside  permanently  any  income  of 
the  estate  for  charitable  purposes  during  the  period 
it  was  in  the  course  of  administration  and  the 
trustees  were  not  empowered  to  put  the  income  of 
the  trust  beyond  their  power  to  use  for  the  purpose 
stated  in  the  will  of  the  decedent  during  the  years 
involved. 
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It  would  have  been  piopcr  and  necessary  for 
the  Probate  Court  to  authorize  the  income  of  the 
estate  to  be  devoted  to  the  care  of  such  of  the  blood 
rehitives  of  the  decedent  and  hcj-  deceased  husband 
as  needed  caic  i)rior  to  the  completion  of  the  ad- 
ministration of  the  estate. 

IV. 

Neither  the  financial  condition  of  the  trust  nor 
the  needs  of  the  blood  relatives  of  the  decedent 
and  her  deceased  husband  can  be  aj)i)raised  nor 
estimated  with  reasonable  accuracy  throughout  the 
period  provided  for  the  duration  of  the  trust. 

If  the  financial  needs  of  the  blood  relatives,  et 
cetera,  require  it,  all  of  the  income  of  the  estate  and 
the  trust  which  the  administratrices  and  the  trustees 
are  shown  to  have  accumulated  before  January  27, 
1950,  must  be  devoted  to  their  care  and  relief. 

V. 

The  administratrices  of  the  estate  could  not  have 
defeated  the  income  benefits  provided  for  the  blood 
relatives  of  the  decedent  and  her  deceased  husband 
by  merely  keeping  open  the  administration  of  tlie 
estate  for  the  period  of  ten  years.  The  rights  of 
the  blood  relatives  to  the  income  were  present 
throughout  such  years. 

VI. 

The  taxes  in  question  were  determined  correctly 
and  assessed  and  collected  according  to  law. 
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Issues  of  Fact  and  Law  to  Be  Determined 

I. 

Whether  the  income  received  during  the  course 
of  administration  was  permanently  set  aside  for 
charitable  purposes  so  as  to  authorize  the  deduc- 
tions allowed  by  Section  162  (a)  of  the  Internal 
Revenue  Code. 

II. 

Whether  the  income  of  the  trust  was  so  greatly 
in  excess  of  claims  as  to  exclude  any  practical  pos- 
sibility that  the  unused  income  would  ever  be  used 
for  noncharitable  purposes. 

III. 

Whether  plaintiffs  are  entitled  to  a  refund  of 
the  taxes  paid  as  prayed  for  in  the  complaint  and 
supplemental  complaint  herein. 

Exhibits 

Certain  exhibits  were  introduced  in  evidence  by 
plaintiffs  as  pre-trial  exhibits,  the  same  being: 

1.  Copy  of  federal  tax  return  for  the  Estate  of 
Sarah  E.  Carrier,  deceased,  for  the  period 
from  January  27,  1940,  to  December  31,  1940. 

2.  Copy  of  federal  tax  return  for  the  Estate  of 
Sarah  E.  Carrier,  deceased,  for  the  calendar 
year  1941. 

3.  Copy  of  federal  tax  return  for  the  Estate  of 
Sarah  E.  Carrier,  deceased,  for  the  calendar 
year  1942. 
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4.  Copy  of  clairn  for  Toriind  covering  period 
from  January  27,  1940,  to  Dr-ccmbor  31, 
1940. 

5.  Copy  of  claim  foi*  refund  eovei'ln^  calendar 
year  1941. 

6.  Copy  of  supplementary  claim  for  refund 
covering  calendar  year  1941. 

7.  Copy  of  claim  for  refund  covering  calendar 
year  1942. 

8.  Copy  of  supplementary  claim  for  refund 
covering  calendar  year  1942. 

9.  Letter  from  Commissioner  of  Internal  Reve- 
nue denying  claims  for  1940  and  1941. 

10.  Letter  from  Commissioner  of  Internal  Reve- 
nue denying  claims  for  1942. 

11.  Certified  copies  of  Will,  Final  Account,  Suj)- 
plemental  Account,  Order  Approving  Final 
Account  and  Directing  Distribution,  and 
Second  Supplemental  Account  of  Adminis- 
tratrices. 

12.  Certified  copies  of  Report  of  Trustees  and 
Decree  in  re  Trustees  v.  Oregon  Annual 
Conference  Board  of  Education,  Methodist 
Church. 

It  is  agreed  by  the  parties  that  this  pre-trial 
order  will  govern  the  course  of  the  trial  and  will 
not  be  amended  except  by  consent  or  to  prevent 
manifest  injustice,  and  the  Court  finding  that  the 
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foregoing  clearly  and  accurately  reflects  the  pre- 
trial conference  had  herein  and  the  stipulations 
and  agreements  of  the  parties,  hereby  ratifies  and 
confirms  the  foregoing  proceedings  in  all  things 
and  does  hereby 

Order  that  the  said  Pre-Trial  Order  be  aiid  the 
same  is  hereby  incorporated  into  and  hereby  made 
a  part  of  the  record  in  this  case  for  the  ]Durpose 
of  controlling  the  course  of  proceedings  on  the 
formal  trial  hereof  before  the  Court. 

Done  and  dated  this  6th  day  of  January,  194..... 

CLAUDE    McCOLLOCH, 
Judge. 
Approved : 

CARL  E.  DAVIDSON, 

Of  Attorneys  for  Plaintiffs. 

THOMAS  R.  WINTER, 

Of  Attorneys  for  Defendant. 

[Endorsed] :  Filed  Jan.  6,  1947. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  cause  having  come  on  regularly  for  trial 
without  a  jury  before  the  Honorable  Claude  Mc- 
Colloch,  one  of  the  Judges  of  the  above-entitled 
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court,  at  Portland,  Oi'cgon,  on  tlu'  Htli  day  of  Jan- 
uary, 1947;  plaintiffs  R.  ^ '.  (ilover  and  'I'lnklunn 
Gilbert  appearing  in  pci'son  and  all  plaintiffs  ap- 
pearing!: hy  ('arl  E.  Davidson  find  C'liarU's  P.  Duffy, 
their  attorneys;  defendant  api>earing  by  Thomas  R. 
Winter,  Special  Assistant  to  the  Attorney  General 
of  the  United  States,  and 

The  parties  having  produced  testimony  and  evi- 
dence in  behalf  of  tlieir  respective  contentions  as 
reflected  by  the  i)re-trinl  order  ])reviously  made 
and  entered  herein,  and 

The  court  having  tliereafter  considered  fully  all 
matters  of  fact  and  law  ])resented  by  the  parties 
and  being  at  this  time  fully  advised  does  make  the 
follov^ing 

Findings  of  Fact 

I. 

That  plaintiffs  are  the  trustees  imder  the  Will  of 
Sarah  E.  Carrier  who  died  on  January  27,  1940, 
and  defendant  is  the  United  States  Collector  of 
Internal  Revenue  for  the  District  of  Oregon. 

II. 

The  Last  Will  and  Testament  of  the  said  Saiah 
E.  Carrier,  after  providing  for  certain  specific  be- 
quests, devised  and  bequeathed  the  residue  and 
remainder  of  her  estate  to  designated  charitalde, 
religious  and  educational  organizations  as  follows: 
5/20ths  thereof  directly  to  designated  charitable, 
religious    and    educational    organizations    and    the 
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remaining  15/20ths  thereof  to  plaintiffs  herein  as 
trustees  upon  the  following  terms: 

"*  *  *  to  be  held  by  them  in  trust  for 
ten  years  after  my  decease,  and  safely  invested 
by  them  and  the  income  derived  therefrom  to 
be  devoted  to  the  care  and  maintenance  of 
such  blood  relatives  of  myself  and  of  my  de- 
ceased husband,  the  late  Burton  E.  Carrier, 
not  farther  removed  than  first  cousins,  who  in 
the  judgment  of  said  trustees  are  in  need  of 
financial  assistance,  if  any  there  should  be,  and 
in  such  sums  as  may  seem  wise  to  said  trustees, 
it  being  my  direction  that  the  corpus  of  said 
trust  fund  be  kept  intact  and  such  interest  and 
income  derived  therefrom  as  is  not  used  for 
the  purposes  above  indicated  to  be  added 
thereto  and  upon  the  expiration  of  said  trust 
period  of  ten  years  after  my  decease  said 
trustees  divide  all  of  the  funds  in  their  posses- 
sion as  such  trustees,  including  the  corpus  of 
said  trust  fund  and  accumulated  interest  and 
income  derived  therefrom  and  not  otherwise 
disposed  of  under  the  authority  herein  con- 
ferred, into  four  parts,  of  equal  value,  and 
execute  such  instruments  as  may  be  required 
by  the  laws  of  Oregon  to  transfer  the  same  in 
equal  portions  to  the  following  institutions," 
(naming  them) 

III. 

That  the  administratrices  c.  t.  a.  of  the  estate  of 
Sarah  E.  Carrier,  plaintiffs'  predecessors  in  inter- 
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est,  filed  iiHMtiiic  lax  rctiniis  f'oi-  llic  estate  f'oj'  tlie 
j)erio(l  from  Jaiinaiy  27,  1940,  to  J)eeernl)er  .'il, 
1940,  and  f'oi-  the  ealendai-  years  1941  and  1942  and 
j)aid  to  defendant  llie  fnll  amount  of  tax  on  all  net 
ineome  received  hy  tlie  (;state  during  said  periods. 

IV. 

That  the  estate  of  Sarah  P].  Carrier  remained  in 
the  ])ro('ess  of  administration  until  Mareh  30,  1943, 
when  15/20ths  of  the  residue  was  transferred  to 
plaintiifs  herein  as  trustees  in  accordance  with  the 
terms  of  the  said  will.  No  payments  were  made 
to  said  relatives  during-  the  couise  of  administi-a- 
tion  of  the  estate. 

V. 

On  March  15,  1941,  the  administratrices  filed 
their  income  tax  return  for  said  estate  for  the 
l)eriod  from  January  27,  1940,  through  Decemher 
31,  1940,  in  which  they  disclosed  that  the  estate  had 
received  net  income  during-  said  period  in  the 
amount  of  $25,356.42;  on  March  16,  1942,  ihe  ad- 
ministratrices filed  their  return  for  the  year  1941 
in  which  they  disclosed  that  the  estate  of  the  de- 
cedent received  net  income  during  the  calendar  year 
of  1941  in  the  amount  of  $21,784.04;  on  February 
24,  1943,  the  administratrices  filed  their  return  for 
the  year  1942  in  which  they  disclosed  that  the 
estate  of  the  decedent  received  net  income  during 
the  calendar  year  1942  in  the  amoimt  of  $24,592.67. 
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VI. 

Defendant  voluntarily  refunded  the  tax  upon 
5/20tlis  of  the  income  for  each  of  said  periods,  and 
thereafter  plaintiffs  filed  claims  for  refund  of 
$3,410.20  for  the  period  from  January  27,  1940, 
to  December  31,  1940,  $3,519.69  for  the  calendar 
year  1941  and  $3,627.60  for  the  calendar  year  1942, 
which  amounts  represented  the  remaining  15/20ths 
of  said  tax  payments.  The  claims  for  refund  were 
denied  by  the  Commissioner  of  Internal  Revenue 
by  registered  letters  mailed  to  plaintiffs  on  April 
15,  1946,  and  August  29,  1946. 

VII. 

The  organizations  enumerated  in  paragraph  four- 
teen of  the  said  will  are  charitable  and  religious 
organizations  within  the  purview  of  Section  23  (o) 
and  162  (a)  of  the  Internal  Revenue  CVide  of  the 
United  States. 

VIII. 

The  testamentary  trust  was  established  on  March 

30i,    1943,    and    the    gross    income,    expenses    and 

amounts  paid  to  indigent  relatives  since  that  time 

have  been  as  follows: 

Period  Gross  Income* 

3/31/43    to    12/31/43  $21,536.02 

1944  26,147.74 

1945  23,101.16 

1946  22,667.09 


Expenses 

Payments 

$2,100.00 

$    675.00 

2,540.63 

1,800.00 

1,438.86 

1,800.00 

694.63 

1,800.00 

Totals $93,452.01        $6,744.12        $6,075.00 

*IncUide3  the  5/20ths  interest  of  the  charitable  organiza- 
tions which  received  their  shares  directly.  Their  shares  have 
been  administered  by  the  same  trustees  pursuant  to  an  agree- 
ment between  such  organizations  and  the  trustees  to  effect  an 
orderly  liquidation  and  disposition  of  the  assets  of  the  estate. 
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From  tlic  rnrc^oiii'j;  Findings  of*  Fact  the  court 
draws  tlic  lollowinL;- 

Conclusions  of  Law 

T. 

Tliat  tlie  iiK'oiiK'  received  l)y  the  administratrices 
during  the  course  of  administration  of  the  estate 
was,  pursuant  to  the  terms  of  the  will,  permanently 
set  aside  for  the  purposes  and  in  the  manner  speci- 
fied in  Section  23  (o)  of  the  Internal  Revenue  Code 
of  the  United  States. 

II. 

That  the  taxes  in  question  were  illec^ally  collected 
from  the  plaintiffs'  predecessors  in  interest  hy  de- 
fendant by  reason  of  the  defendant's  failure  to 
allow  the  deductions  authorized  by  Section  162  (a) 
of  the  Internal  Revenue  Code  of  the  United  States. 

III. 

That  by  reason  of  the  foregoing  ])laintiffs  are 
entitled  to  recover  judgment  against  defendant  for 
the  sum  of  $3,410.20,  together  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  March 
15,  1941;  for  the  sum  of  $3,519.69,  together  with 
interest  thereon  at  the  rate  of  6  ])ei'  cent  per  annum 
from  March  16,  1942;  for  the  sum  of  $3,627.60, 
together  with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  February  24,  1943,  and  for 
their  costs  and  disbursements  incurred  herein. 
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Dated  at  Portland,  Oregon,  this  4th  day  of  March, 
1947. 

CLAUDE  McCOLLOCH, 
District  Judge. 

Due  service  of  the  within  Findings  of  Fact  and 
Conclusions  of  Law  is  hereby  acknowledged   this 
3rd  day  of  March,  1947,  at  Portland,  Oregon. 
/s/  J.  ROBERT  PATTERSON, 

Of  Attorneys  for  Defendant. 

[Endorsed] :  Filed  March  4,  1947. 


In  the  District  Court  of  the  United  States  * 

for  the  District  of  Oregon 

Civil  No.  3149 

R.  C.  GLOVER,  M.  C.  FINDLEY  and  TINKHAM 
GILBERT,  Trustees  Under  the  Will  of 
SARAH  E.  CARRIER,  Deceased, 

Plaintiffs, 

vs. 

J.  W.  MALONEY,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 

JUDGMENT 

This  cause  having  come  on  regularly  for  trial 
without  a  jury  before  the  Honorable  Claude  Mc- 
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Collocli,  one  of  flic  Jiulji^cs  of  tlic  above-entitled 
court,  at  l^ortland,  (Jregon,  on  the  6th  day  of 
January,  1947;  plaintiffs  R.  C.  Glover  and  TirikhaTn 
(iilhcit  ap])('arin,n-  in  ])erson  and  all  plaintiffs  ap- 
I)earing  by  Carl  E.  l^avidson  and  Charles  P.  Duffy, 
their  attorneys,  defendant  appearing  by  Thomas  R. 
Winter,  Special  Assistant  to  the  Attorney  General 
of  the  United  States,  and 

The  parties  having  produced  testimony  and  evi- 
dence in  behalf  of  their  respective  contentions  as 
reflected  by  the  pre-trial  order  previously  made  and 
entered  herein,  and 

The  court  having  considered  fully  all  matters  of 
fact  and  law  presented  by  the  parties,  and  Findings 
of  Fact  and  Conclusions  of  Law  having  been  sub- 
mitted by  plaintiffs,  which  Findings  of  Facts  and 
Conclusions  of  Law  have  heretofore  been  signed  by 
the  court  and  entered  of  record  on  the  4th  day  of 
March,  1947. 

Now,  Therefore,  based  upon  the  foregoing  Find- 
ings of  Fact  and  Conclusions  of  Law 

It  Is  Hereby  Considered,  Ordered  and  Adjudged 
that  plaintiffs  have  and  recover  judgment  of  and 
from  defendant  for  the  sum  of  $3,410.20.  together 
with  interest  thereon  at  the  rate  of  6  ])er  cent  per 
annum  from  March  15,  1941 ;  for  the  sum  of 
$3,519.69,  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  March  16,  1942 ; 
for  the  sum  of  $3,627.60,  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  amunn  from 
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February  24,  1943,  and  for  their  costs  and  disburse- 
ments incurred  therein. 

Dated  at  Portland,  Oregon,  this  4th  day  of  March, 
1947. 

CLAUDE  McCOLLOCH, 

District  Judge. 

[Endorsed] :  Filed  March  4,  1947. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To :  R.  C.  Glover,  M.  C.  Findley  and  Tinkham  Gil- 
bert, Trustees  under  the  Will  of  Sarah  E.  Car- 
rier, Deceased,  as  above  named  and  Carl  E. 
Davidson  and  Charles  P.  Duify,  Attorneys  for 
Plaintiffs : 

You  and  each  of  you  will  please  take  notice  that 
the  Defendant  J.  W.  Maloney,  Collector  of  Internal 
Revenue  for  the  District  of  Oregon,  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
from  that  certain  Judgment  in  the  above  entitled 
cause,  made  and  entered  the  4th  day  of  March, 
1947,  by  the  Honorable  Claude  McColloch,  United 
States  District  Judge,  wherein  the  Plaintiffs  re- 
covered a  judgment  for  the  sum  of  $3,410.20,  to- 
gether with  iiiterest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  March  15,  1941;  and  for  the 
sum  of  $3,519.69,  together  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  March  16, 
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1942;  and  foi-  tlic  sum  of  $rV)27.f)0  to^rethf^r  with 
interest  tlicicon  at  the  rate  of  6  per  cent  per  anmini 
from  February  24,  1943,  and  foi'  tlieii*  eosts  and 
disbursenu^nts  inr-ui-rod  therein  under  a  suit  foi- 
the  recovery  of  incoine  taxes  illegally  collected  from 
Plaintiffs'  predecessors  in  interest  by  the  defendant. 

HENRY  L.  HESS, 

United  States  Attorney  foi-  the 
District  of  Oregon. 

/s/  HERMAN  PI.  HAHNER, 

Assistant  United  States  Attoi-ney. 
Attorneys  for  Defendant. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Herman  H.  Hahner,  Assistant  United  States 
Attorney  for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  of  the  foregoing  Notice 
of  Appeal,  on  ihv  witliin  Plaintiff,  by  depositing 
in  the  United  States  Post  Offic(\  at  Portland,  Ore- 
gon, a  dnly  certified  copy  thereof,  enclosed  in  an 
envelope,  with  postage  thereon  prepaid,  addressed 
to  Reilly  and  Davidson,  and  Charles  P.  Dnffy, 
1525  Yeon  Building,  Portland,  Oregon,  Attorneys 
for  Plaintiff. 

/s/  HERMAN  H.  HAHNER, 

Assistant  United  States  Attorney. 

[Endorsed] :  Filed  May  29,  1947. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

This  Matter  coming  on  to  be  heard  ex  parte  this 
day  upon  motion  of  defendant,  through  his  attorney, 
Henry  L.  Hess,  United  States  Attorney  for  the 
District  of  Oregon,  and  Victor  E.  Harr,  Assistant 
United  States  Attorney,  for  an  order  extending 
time  for  the  filing  of  the  record  on  appeal  and 
docketing  the  within  action  in  the  Circuit  Court  of 
Appeals,  for  the  reason  that  the  Department  of 
Justice  has  not  had  sufficient  time  to  consider  said 
appeal,  and  for  the  further  reason  that  defendant 
has  just  ordered  a  transcript  of  the  proceedings 
and  testimony,  and  the  Court  being  fully  advised 
in  the  premises. 

It  Is  Ordered  that  the  time  for  filing  the  within 
appeal  and  docketing  the  action  be,  and  it  is  hereby, 
extended  to  ninety  days  from  the  first  date  of  the 
Notice  of  Appeal. 

Made  and  entered  at  Portland,  Oregon  this  24th 
day  of  June,  1947. 

CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :  Filed  June  24,  1947. 
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United  States  (/ircuit  Coui-t  of  Ai)pealH 
\'(>v  flic  Nintli  r'ii-cnit 

R.  0.  OLOVKR,  M.  (\  FINDLKV  and  TINK- 
HAM  GILP>Kirr,  Trustees  Under  the  Will  of 
SARAH  K.  (CARRIER,  Deceased, 

Af)pellants, 
vs. 
J.  W.  MALONEY,  Collectoi-  ot   Internal  Revenue 
for  the  District  of  Oregon, 

Appellee. 
ORDER 
This  matter  cominp^  on  to  be  heard  this  date 
upon  motion  of  Apjx'llec  through  his  attorneys, 
Henry  L.  Hess,  United  States  Attoi'iiey  for  the 
District  of  Oregon,  and  Victor  E.  Harr,  Assistant 
United  States  Attorney,  for  an  Order  extending 
time  for  filing  of  the  record  and  docketing  the 
a])peal  in  the  within  action  for  the  reason  tliat  the 
Attorney  General  desires  to  consider  the  necessity 
and  desirability  of  appealing  this  case,  and  the 
(V^urt  having  considered  said  Motion  and  support- 
ing Affidavit,  and  the  Stipulation  of  the  parties, 
and  being  advised  in  the  premises. 

It  Is  Ordered  that  the  time  for  filing  the  record 
on  appeal  in  the  within  action  be,  and  it  is  hereby, 
extended  thirty  (30)  days  from  and  after  August 
27,  1947. 

Made  and  entered  at  San  Francisco,  California, 
this  25th  day  of  August,  1947. 

FRANCIS  A  GARRECHT, 
Judge. 
A  true  copy,  Aug.  26,  1947. 
[Seal]  Attest:  Paul  P.  O'Brien. 
rEndorsedl :  Filed  Auc:.  26,  1947. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3149 

E.  C.  GLOVER,  M.  C.  FINDLEY  and  TINK- 
HAM  GILBERT,  Trustees  Under  the  Will  of 
SARAH  E.  CARRIER,  Deceased, 

Plaintiffs, 

vs. 

J.  W.  MALONEY,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 


ORDER   TRANSMITTING   ORIGINAL 
EXHIBITS 

On  Motion  of  the  Defendant,  and  appellant, 
herein,  and  good  cause  apj^earing  therefor,  it  is 
hereby  ordered. 

That  all  of  the  original  exhibits  in  the  above  case 
be  transmitted  to  the  Circuit  Court  of  Appeals,  in 
connection  with  the  appeal  of  this  case. 

Dated  this  9th  day  of  Sept.,  1947. 

CLAUDE  McCOLLOCH, 

Judge. 

Copy  received:  9/9/47.  Charles  P.  Duffy,  of 
Attorneys  for  Plaintiifs. 

[Endorsed] :  Filed  Sept.  9,  1947. 
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[Titlr  (.f  Disti-ict  (\mr\  and  ("ausc] 

STATEMKNI^  OF  POINTS  ON  WHICH 
DEPKNDAN^J^  INTENDS  TO  RELY  ON 
APPEAL 

'J'he  def'andant,  liaviii;^-  taken  an  ap^n-al  to  the 
United  States  Circuit  (yourt  of  Appeals  for  the 
Ninth  Circuit  from  the  jud<i^nient  rendererl  hy  the 
District  Court  for  the  District  of  Oregon,  hereby 
designates  the  following  points  to  he  relied  on  in 
the  prosecution  of  said  appeal : 

T. 

That  the  District  Court  erred  hy  holding  that 
the  income  from  the  fifteen-twentieths  of  the  re- 
siduum of  the  estate  of  Sarah  E.  Carrier,  Deceased, 
was  during  the  three  years  of  administration  per- 
manently set  aside  for  charitable  institutions  desig- 
nated in  Section  23  (o)  of  the  Internal  Revenue 
Code. 

II. 

That  the  District  Court  erred  by  holding  that 
the  income  from  fifteen-twentieths  of  the  residuum 
of  the  estate  was  exempt  from  taxation  under  Sec- 
tion 162  (a)  of  the  Internal  Revenue  Code. 

III. 

l^hat  the  District  Court  erred  in  that  portion  of 
its  findings  of  fact  numbered  YII,  to  wit,  that  the 
income  of  the  trust  has  been  and  will  be  so  greatly 
in  excess  of  claims  that  there  is  no  practical  possi- 
bility that  the  unused  annual  income  of  tlie  trust 
will  ever  be  used  for  non-charitable  purposes. 
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IV. 

That  the  District  Court  erred  in  that  portion  of 
its  findings  of  fact  numbered  IX,  to  wit,  that  under 
the  provisions  of  paragraph  fourteen  of  the  will 
of  Sarah  E.  Carrier,  Deceased,  no  payments  could 
have  been  made  to  said  relatives  during  the  course 
of  administration  of  the  estate. 

V. 

That  the  District  Court  erred  in  failing  and 
refusing  to  order  judgment  for  the  defendant  and 
against  the  plaintiff. 

Dated  this  9th  day  of  Sept.,  1947. 

/s/  HENRY  L.  HESS, 

United  States  Attorney. 

/s/  VICTOR  E.  HARR, 

Assistant  United  States  Attorney. 

/s/  THOMAS  R.  WINTER, 

Special  Assistant  to  the  United 
States  Attorney. 
Attorneys  for  Defendant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  foregoing  Statement  of  Points 
on  Which  Defendant  Intends  to  Rely  on  Appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  is  hereby  accepted  at  Portland, 
0reg07i,  this  9th  day  of  Sept.,  1947,  by  receiving 
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coy)y  tlu'i-oof,  duly  cortiiiod  as  such  by  Thomas  R. 
Winter,  of  attorneys  for  tlic  dofondaut. 

/s/  (JIIARLES  P.  DUFFY, 

Of  Counsel  for  Plaintiffs. 

[Endorsed]:  Filed  Sei)t.  9,  1947. 
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DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court : 

Defendant,  J.  W.  Maloney,  United  States  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon, hereby  designates  the  entire  record  in  this 
case  to  ))e  contained  in  the  record  on  appeal,  more 
particularly  described  as  follows: 

1.  Complaint. 

2.  Answer. 

3.  Amended  Answer. 

4.  Supplemental  Complaint. 

5.  Order  Authorizing  Plaintiffs  to  Serve  and 
File  Supplemental  Complaint. 

6.  Pre-Trial  Order. 

7.  Transcri})t  of  proceedings  of  the  pre-trial 
and  trial  on  November  25,  1946,  and  January 
6,  1947. 

8.  All  exhibits. 

9.  Findings  of  Fact  and  Conclusions  of  Law. 
10.    Judgment. 
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11.  Notice  on  Appeal. 

12.  Order  Extending  Time  to  Docket  Record  on 
Appeal. 

13.  Order   (CCA-9)    Extending  Time  to  Docket 
Record  on  Appeal. 

14.  Order  Transmitting  Original  Exhibits. 

15.  Statement  of  Points  on  which  Defendant  In- 
tends to  Rely  on  Appeal. 

16.  This  Designation. 

Dated  this  9th  day  of  Sept.,  1947. 

/s/  HENRY  L.  HESS, 

United  States  Attorney. 

/s/  VICTOR  E.  HARR, 

Assistant  United  States  Attorney. 

/s/  THOMAS  R.  AVINTER, 

Special  Assistant  to  the  United 
States  Attorney. 
Attorneys  for  Defendant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  foregoing  Designation  of 
Contents  of  Record  on  A]3peal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  is 
hereby  accepted  at  Portland,  Oregon,  this  9th  day 
of  September,  1947,  by  receiving  copy  thereof,  duly 
certified  as  such  by  Thomas  R.  Winter,  of  Attorneys 
for  the  Defendant. 

/s/  CHARLES  P.  DUFFY, 

Of  Counsel  for  Plaintiffs. 

[Endorsed] :  Filed  September  9,  1947. 
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[Title  of  District  (^oiirt  .iiid  Cause.] 

DOCKK^I^   KN^riilKS 
1946 
May  20 — Filed  complaint. 

20 — Issued  sunnnoTis — to  marshal. 
21— Filed  affidavit  of  Charles  W  Duffy. 
21 — Filed  aeceptauce  of  service. 
24 — P^'iled  summons  with  marshal's  return. 
July  19— Filed  Answer  of  Deft. 
Aug.  14 — Filed  amended  answer  of  deft. 
Sept.  10 — Filed  motion  of  pltffs.  for  order  to  serve 
and  file  supplemental  complaint. 
23 — Filed  stipulation  for  order  allowing  filing 

of  supplemental  complaint. 
23 — Filed  and  entered  order  allowing  filing  of 

supplemental  com])laint.     McC. 
23 — Filed  supplemental  complaint. 
Oct.   28 — Entered    order    settini]:    for    pre-trial    on 

Nov.  25,  1946.     McC. 
Nov.  25 — Entered  order  rescttin9;  for  trial  on  Jan. 
6,  1917—2  p.m.     McC. 
1947 
Jan.     6 — Filed  and  entered  ]n'e-trial  order.     McC. 
6 — Record  of  trial  and  order  for  ptff.  to  suh- 
mit  brief  in  15  days:  deft.  30  days  there- 
after and  ])tff's  reply  15  days  thereafter. 
Exhibits  in  file.     McC. 
20 — Filed  ]^laintiff's  brief. 
Feb.  20— Filed  brief  of  defendant. 
Mar.    4 — Filed  and  entered  Findings  of  Fact  and 
Conclusion  of  Law.     Notices.     McC. 
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1947 

4 — Filed   and   entered   Judgment   for   plain- 
tiffs (see  judgment)  notices  McC. 
7 — Filed  cost  bill  of  plaintiff. 
May  29 — Filed  notice  of  appeal  by  defendant. 
June  24 — Filed  and  entered  order  extending  time 
90  days  from  notice  of  appeal  to  file  and 
docketing  appeal.     McC. 
July    7 — Filed  Transcript  of  Proceedings  Nov.  25, 

1946-Jan.  6,  1947. 
Aug.  28 — Filed  copy  order  C.C.of  A.  extending  time 

30  days  after  Aug.  27,  to  appeal. 
Sept.  9 — Filed  and  entered  order  to  send  original 
exhibits  to  C.C.of  A.     McC. 
9 — Filed  statement  of  points  by  defendant. 
9 — Filed  designation  of  contents  of  record  on 
appeal. 


CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
from  1  to  35  inclusive,  constitute  the  transcript  of 
record  upon  the  aj^peal  from  a  judgment  of  said 
Court  in  a  cause  therein  numbered  Civil  3149,  in 
which  J.  W.  Maloney,  Collector  of  Internal  Reve- 
nue for  the  District  of  Oregon  is  defendant  and 
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appellant  and  R.  (\  (i  lover,  M.  C.  Findley  and 
Tinkliam  (Jilhcil,  'i'rustees  under  the  \ViI]  of  Sarah 
E.  Carrier,  Deceased  are  plaintiffs  and  a])pellees; 
that  said  transei"ii)t  has  hec^n  prepared  by  i7ie  in 
accordance  with  the  desi<^nation  of  contents  of  the 
record  on  appeal  filed  ])v  the  ap})ellant  and  in 
accordance  with  the  i-ules  of  Court;  that  1  have 
compared  the  fore.t^oing  transcript  with  tlie  original 
I'ecord  thereof  and  that  it  is  a  full,  ti'ue  and  correct 
transcript  of  the  record  and  j»i-oceedings  had  in 
said  Court  in  said  cause,  in  accordance  with  tlie 
said  designation,  as  the  same  ai)])ears  of  re(M)rd 
and  on  file  at  my  office  and  in  my  custody. 

I  further  certify  that  I  have  enclosed  a  duplicate 
transcript  of  pi'e-trial  and  trial  i)roceedings  dated 
November  25,  1946  and  January  6,  1947,  and  oris:- 
inal  exhibits  1  to  12  inclusive. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  in  Portland, 
in  said  District,  this  17th  day  of  September.  1947. 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Chief  Deputy. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3149 

E.  C.  GLOVER,  M.  C.  FINDLEY  and  TINKHAM 
GILBERT,   Trustees  Under  the  Will  of 
SARAH  E.  CARRIER,  Deceased, 

Plaintiffs, 

vs. 

J.  W.  MALONEY,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 

Portland,  Oregon,  November  25,  1946. 
Before:  Honorable    Claude    McColloch, 
Judge. 
Appearances : 

Mr.  Carl  E.  Davidson  and  Mr.  AV.  C.  Winslow, 
Attorneys  for  Plaintiffs. 

Mr.  Victor  E.  Harr,  Assistant  United  States  At- 
torney, and  Mr.  Thomas  R.  Winter,  Special  Assist- 
ant to  the  United  States  Attorney,  Attorneys  for 
the  Defendant. 

PROCEEDINGS  OF  PRE-TRIAL  AND  TRIAL 

Mr.  Davidson:  Civil  No.  3149,  Glover,  et  al., 
vs.  Maloney,  involves  a  claim  for  refund  of  income 
taxes  paid  [1*]  by  the  Estate  of  Sarah  E.  Carrier, 
at  Salem,  Oregon,  who  died  in  January,  1940. 
Refund  is  claimed  for  the  years  1940,  1941  and 
1942. 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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Plaintiffs  in  this  case  have  filed  two  claims.  One 
claiin  was  denied  and  tlic  otlici-  claim  was  filed  and 
denied  aftei-  the  complaint  was  filed  in  this  case, 
and  it  has  been  pleaded  by  way  of  sn})y)lcniental 
complaint  and  answer. 

The  question  involved  is  wlictiier  oi-  not  the  ac- 
cumulated income  of  this  estate  of  this  decedent 
during-  the  course  of  Jidtiiinisti'ation  was  or  was 
not  set  asidi'  I'oi'  charitable  nses.  Tho  Internal 
Kevenue  Code,  Section  162  fa),  ]>i'ovidcs  for  certain 
deductions  wliere  income  is  set  aside  for  any  char- 
itable, religious  or  educational  institution. 

That  arises  in  this  mannei":  Dcu-edent,  after  spe- 
cific bequests,  left  the  entire  residue  of  the  estate, 
5/20ths  thereof  outrioht  to  the  religious  organiza- 
tions. There  is  no  question,  I  believe,  as  to  that, 
although  it  is  not  admitted  in  tb.e  pleadings.  The 
other  15/20ths  was  provided  to  lie  left  to  named 
trustees  who  are  the  plaintiffs  hei-ein.  Under  the 
terms  of  the  will,  these  trustees  were  required  to 
keep  the  residue,  the  15/20ths,  of  the  estate  in  trust 
for  a  period  of  ten  years  after  decedent's  death 
and  to  pay  so  much  of  the  income  as  the  trustees 
should  determine  to  relatives  of  the  decedent  not 
further  removed  [2]  than  first  cousins.  During 
the  period  of  the  administration  of  the  estate  there 
were  no  claims  made  and  no  disbursements  made. 

At  the  termination  of  the  estate,  the  entire  residue 
so  accumulated,  the  income  thereof,  was  ])aid  over 
to  the  trustees.  The  trustees  then,  in  the  years 
after  this,  received  three  claims  of  which  two  were 
allowed.     I  think   it   will   appear  that   there  were 
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thirty-seven  different  persons  within  this  limita- 
tion of  relationship.  Two  of  the  claims  were  al- 
lowed for  $75  a  month  each.  The  income  of  the 
estate  during  the  course  of  administration  and  the 
trust  thereafter  has  been  many  times  the  require- 
ments for  distributions  or,  disbursements,  rather. 

Our  position  is  that  there  was  no  power  in  the 
executor  during  this  period  of  administration  to 
disburse  anything  and  no  power  in  the  trustees 
because  they  could  not  receive  the  power  until  the 
estate  was  closed. 

We  furthermore  contend,  under  Avell-recognized 
cases,  that  where,  as  a  matter  of  fact,  there  is  no 
reasonable  possibility  that  the  income  which  was 
not  used  during  the  year  will  be  used  for  any 
private  purposes,  the  income  is  really  being  ac- 
cumulated for  the  charities,  and  at  the  end  of  the 
ten-year  period  the  entire  residue,  with  the  accumu- 
lations, will  go  to  the  charities. 

I  might  say,  your  Honor,  that  the  will  provides 
it  shall  be  distributed  only  to  indigent  relatives. 
There  was  no  distribution  to  relatives  generally. 
The  will  used  the  words  '^  relatives  of  myself  and 
of  my  deceased  husband,  the  late  Burton  E.  Car- 
rier, not  farther  removed  than  first  cousins,  who 
in  the  judgment  of  said  trustees,  are  in  need  of 
financial  assistance,  if  any  there  should  be,  and 
in  such  sums  as  may  seem  wise  to  said  trustees,'^ 
and  so  forth. 

We  have  had  around  $20,000  a  year  annual 
income  from  this  estate.     During  the  administra- 
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tioii  of  tho  estate  no  one  was  j)ai(l.  Since  that 
time  and  U])  until  very  receiilly  there  wa.s  $1800  a 
year,  and  now  .^2400  a  ycai-  paid  to  these  two  })pnc- 
tieiaries. 

I  think  })erhai)s  tlie  [iosition  of  tiie  delendant  is 
that  where  there  is  a  i)ossibility  that  some  of  this 
income  may  he  used  the  accumuhited  income  is  not 
exempt,  but  I  believe,  under  the  cases,  that  is  a 
question  of  fact. 

Mr.  Winter:  There  is  one  fui-ther  question  in 
this  case,  if  the  Court  j^lease.  I  have  not  received 
my  exhibits.  I  don't  know  whether  I  will  need 
them.  I  don't  know  whether  counsel  will  have 
them  or  not,  but  I  want  to  ask  leave  of  the  Court 
to  put  in  the  exhibits  when  the}-  are  received. 

There  is  one  further  question  in  this  case,  and 
that  is  whether  plaintitfs  have  any  standing  in 
court  to  maintain  this  action.  Administrati-ix  j)aid 
the  taxes  and  they  came  out  of  the  estate.  We 
question  the  right  of  [4]  phiintiffs  to  maintain  this 
action  to  enforce  their  demand.  Outside  of  that, 
1  think  counsel  has  stated  the  issues  very  cleai'ly. 

The  Court:     Is  this  case  set  for  trial? 

Mr.  Winter:     No,  your  Honor. 

The  Court:  Will  there  be  any  testimony,  other 
than  documentary  evidence? 

Mr.  Davidson:  I  believe  we  will  require  a  little 
testimony. 

The  Court:     Not  very  much? 

Mr.  Davidson:     Not  very  mudi. 
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The  Court:  Is  there  anything  you  want  to  tell 
me  that  we  do  not  already  know  about? 

Mr.  Winter:     No,  I  think  not,  your  Honor. 

The  Court:  AYhen  will  you  have  your  papers 
and  when  will  you  be  ready  for  trial  ?  That  is  the 
main  question.  You  say  you  do  not  have  your 
papers  ? 

Mr.  Winter:  Well,  I  have,  up  to  the  first  of  the 
year,  but  there  are  others  I  think  I  Avill  require. 

The  Court:  There  is  nothing  more  for  me  to  do 
except  to  turn  you  gentlemen  over  to  the  Reporter 
for  the  purpose  of  identifying  your  documents,  and 
then  I  can  go  on  to  other  matters.  Might  we  not 
agree  on  a  trial  date "? 

Mr.  Winter:  I  would  like  it  to  go  over  until 
after  the  first  of  the  year.     [5] 

Mr.  Davidson:     Any  time  is  all  right  with  us. 

The  Court:     You  state  when. 

Mr.  AVinter:  We  have  a  case  set  for  January 
6th.  However,  we  expect  we  may  be  able  to  settle  it. 

The  Court:  How  about  the  trial  of  this  case  then 
for  that  afternoon? 

Mr.  Winter:     Monday,  January  6th? 

The  Court:     Yes,  in  the  afternoon. 

Mr.  Davidson:     At  2:00  o'clock? 

The  Court:  Yes.  Do  you  have  some  documents 
you  want  to  identify? 

Mr.  Davidson:     Yes,  we  have,  your  Honor. 

(The  following  pre-trial  exhibits  were  then 
marked  and  identified:) 
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Plaintiffs'   I'l-c-^rrinl   Kxliihifs 

Exhibit 
No.  Description 

1.  Copy  of  iiicomo  tax  icluni,  Estate  ol'  Sarah 
E.  Carrier,  Deceased,  for  the  year  1940. 

2.  Copy  of  iiicoirie  tax  I'ctinii,  Estate  of  Sarah 
E.  Carrier,  for  yeai'  1941. 

3.  (^opy  of  income  tax  i-etniii.  Estate  of  Sarah 
E.  Carrier,  for  year  1942. 

4.  Copy  of  claim  for  i-cf'nnd  of  tax  ille.ii:;illy  col- 
lected, Estate  of  Sai'ah  E.  (Jai-rier,  1940. 

5.  Copy  of  claim  for  refund  of  tax  ille,i,^ally  col- 
lected, Estate  of  Sarah  E.  fJarriei-,  1941. 

6.  Copy  of  claim  for  refund  of  tax  illec^ally  col- 
lected. Estate  of  Sarah  E.  Carrier,  1941. 

7.  Copy  of  claim  for  refund  of  tax  illegally  col- 
lected, Estate  of  Sarah  E.  Carrier,  1942. 

8.  Copy  of  supplemental  (daim  for  refund  of 
tax  illegally  collected.  Estate  of  Sai'ah  E. 
Carrier,  1942. 

9.  Official  denial  of  claims  for  1940  and  1941  — 
Letter  dated  April  15,  1946. 

10.  Official  denial  of  claim  for  1942— Letter  dated 
August  29,  1946. 

11.  Certified  copies  of  documents  In  the  Matter 
of  the  Estate  of  Sarah  E.  Carrier,  Deceased, 
including  will,  final  account,  supplemental 
account,  order  ai)proving  final  a(M^ount  and 
distribution,  etc. 

12.  Certified  co]ues  of  decree  authorizing  action 
of  the  Trustees  imder  the  will,  statements  of 
Trustees  for  years  1945,  1944,  1943,  etc. 
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Portland,  Oregon,  January  6,  1947. 

PROCEEDINaS  OF  TRIAL 

Mr.  Davidson:  If  the  Court  please,  we  have 
agreed  on  a  pre-trial  order. 

The  Court:     Very  well. 

Mr.  Davidson :  And  at  this  time  I  believe  counsel 
for  the  defendant  is  willing  to  stipulate  the  admis- 
sion of  the  exhibits  marked  at  the  pre-trial  con- 
ference. 

Mr.  Winter:     Yes,  your  Honor. 

The  Court:     Admitted. 

(Copy  of  income  tax  return,  Estate  of  Sarah 
E.  Carrier,  Deeceased,  for  the  year  1940,  there- 
upon received  in  evidence  and  marked  Plain- 
tiffs' Exliibit  No.  1.) 

(Copy  of  income  tax  return,  Estate  of  Sarah 
E.  Carrier,  Deceased,  for  the  year  1941,  there- 
upon received  in  evidence  and  marked  Plain- 
tiffs' Exhibit  No.  2.) 

(Copy  of  income  tax  return.  Estate  of  Sarah 
E.  Carrier,  Deceased,  for  the  year  1942,  there- 
upon received  in  evidence  and  marked  Plain- 
tiffs' Exhibit  No.  3.) 

(Copy  of  claim  for  refund  of  tax  illegally 
collected,  Estate  of  Sarah  E.  Carrier,  Deceased, 
1940,  tliereupon  received  in  evidenced  and 
marked  Plaintiffs'  Exhibit  No.  4.) 
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(Copy  of  claim  I'oi-  j-cruiid  of  tax  illegally 
collcctod,  P]state  of  Sarali  K.  (carrier,  Df^-oased, 
1941,  theTGupon  received  in  evidence  and 
marked  PlainlifTs'  Kxliihil  Xo.  ').) 

(Copy  of  claim  for  refund  of  tax  illep^ally 
collected,  Estate  of  Sarah  E.  (Jarrier,  Deceased, 

1941,  thereiip(Hi     received     in     evidence     and 
marked  Plaintiffs'  Exhibit  No.  G.; 

(Copy  of  claim  for  refund  of  tax  illegally 
collected.  Estate  of  Sarah  E.  Carrier,  Deceased, 

1942,  thereupon     received     in     evidence     and 
marked  Plaintiffs'  Exhibit  No.  7.) 

(Copy  of  sup])leniental  claim  for  refund  of 
tax  illegally  collected.  Estate  of  Sarah  E.  Car- 
rier, Deceased,  1942,  thereupon  received  in 
evidence  and  marked  Plaintiffs'  Exhibit  No.  8.) 

(Official  denial  of  claims  for  1940  and  1941 — 
Letter  dated  April  15,  1946,  thereu])on  received 
in    evidence    and   marked    Plaintiffs'    Exhibit 

No.  9.) 

(Official  denial  of  claim  f(»r  1942 — Letter 
dated  August  29,  1946,  thereupon  received  in 
evidence  and  marked  Plaintiffs'  Exhibit  No. 
10.) 

(Certified  copies  of  documents  In  the  Matter 
of  the  Estate  of  Sarali  E.  Carrier,  Deceased, 
including  \\dll,  final  account,  suj)plemental  ac- 
count, order  approving  final  account  and  dis- 
tribution, etc.,  thereupon  received  in  evidence 
and  marked  Plaintiffs'  Exhibit  No.  11.) 
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(Certified  copies  of  decree  authorizing  action 
of  the  Trustees  under  the  will,  statements  of 
Trustees  for  years  1945,  1944,  1943,  etc.,  there- 
upon received  in  evidence  and  marked  Plain- 
tiffs' Exliibit  No.  12.) 

Mr.  Davidson :  I  might  mention  briefly  the  points 
in  this  case  again.  This  is  a  suit  for  the  refund  of 
certain  income  tax  paid  by  the  Estate  of  Sarah  E. 
Carrier,  Deceased,  of  Salem,  Oregon.  By  the  will 
of  Mrs.  Carrier  she  left  5/20ths  of  the  residue  to 
designated  charities;  the  other  15/20ths,  by  the 
terms  of  her  will,  to  be  paid  to  three  [10]  named 
Trustees.  Under  the  terms  of  her  will  she  directed 
that  the  trust  be  continued  for  ten  years  after  her 
death  and  that  so  much  of  the  income  as  the  Trus- 
tees determine  to  be  necessary  be  paid  to  certain 
relatives  of  herself  and  her  deceased  husband, 
within  a  certain  degree  of  relationship. 

Her  death  was  in  January,  1940;  the  estate  was 
in  the  course  of  administration  for  approximately 
two  years,  and  at  the  end  of  that  time  this  trust 
was  paid  over  to  these  Trustees,  who  received  appli- 
cations from  three  relatives,  and  they  granted  the 
applications  of  two  of  them. 

As  we  understand  the  Internal  Revenue  laws,  any 
income  of  an  estate  which  is  paid  or  permanently 
set  aside  for  charitable  beneficiaries  is  deductible. 
Our  contention  is  that  all  the  income  was  perma- 
nently sei  aside,  because  no  part  of  it  could  l)e 
used  for  any  private  beneficiary. 
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It  is  furthci'  (tur  coiitcntioTi  tliat  if  that  position 
is  not  legally  sound,  tlioc  foiild  he  no  payment  of 
that  income,  legally,  dniing  the  course  of  adminis- 
ti-atioTi.  In  any  event,  the  income  of  the  estate  was 
so  much  and  the  claim,  potential  and  actual,  weic 
so  small  that  it  was  practically  certain  at  the  end 
of  each  year  that  any  income  not  expended  that  year 
for  the  beneticiaries  would  never  be  required  to  be 
paid  because  the  subsequent  income  would  be  suf- 
ficient to  take  care  of  them.     [11] 

I  assume  your  Honor  would  like  to  have,  and  I 
know  we  would  like  to  file,  a  memorandum  of  our 
authorities  and  argmnent,  rather  thn]i  to  argue  it 
orally. 

Mr.  Winter:  This  is  i)ractical]y  a  question  oi 
law.  1  do  not  think  there  is  going  to  be  any  dis- 
jjute  about  the  facts.  It  is  a  question  of  the  con- 
struction of  the  will.  Our  contentions  are  set  forth 
on  pages  3,  4  and  5  of  the  pre-trial  oi-der.  Plain- 
tiffs' contentions  are  set  forth Did  you  finish? 

Mr.  Davidson:     Yes. 

Mr.  Winter:  Plaintiffs'  contentions  are  set  forth 
on  page  3.  Of  course,  we  contend  that  the  decedent 
did  not  mandatorily  direct  in  her  will  that  all  of 
the  estate  be  distributed  to  these  relatives  but  that 
she  specifically  directed  that  so  much  of  the  income, 
as  necessary,  shouhl  be  used  by  the  Trustees  in  the 
support  of  any  of  her  relatives  within  a  certain 
degree  of  relationship. 

I  think  we  have  all  the  exhibits  which  will  set 
forth  the  contentions  of  the  parties,  except  I  do  not 
think  we  have  any  copy  of  the  estate  tax  return  in 
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the  case.  I  think  we  should  have  a  copy  of  that 
tax  return  and  the  final  determination  on  that.  I 
wonder  if  counsel  would  consent  for  me  to  file  a 
certified  or  photostatic  copy  of  the  estate  tax  return 
and  the  deficiency  notice,  which  will  show  all  the 
facts.     [12] 

Mr.  Davidson:  I  haven't  any  objection  to  it 
being  in  there,  but  I  think  Mr.  Glover,  who  was 
attorney  for  the  estate,  should  be  entitled  to  make 
any  explanation  in  connection  with  that  that  seems 
necessary. 

Mr.  Winter:     That  is  satisfactory. 

Mr.  Davidson:     We  do  not  have  it  here. 

Mr.  Winter:  I  thought  that  was  in  until  I 
started  looking  over  the  exhibits  this  morning. 
However,  we  may  be  able  to  get  the  information 
from  the  witnesses,  but  I  would  like  to  reserve  the 
right  to  ask  leave  a  little  later  on  to  supply  that. 

Mr.  Davidson:     Very  well. 


RONALD  C.  GLOVER 
was  thereupon  produced  as  a  witness  on  behalf  of 
plaintiffs  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Davidson: 

Q.  Your  name  is  Ronald  C.  Glover? 

A.  Yes. 

Q.  What  is  your  business  or  profession  *? 

A.  Attorney-at-law. 
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(TcstiTnony  of  Roii.-ild  ('.  (Jlovor.) 

Q.     Wlici-c  do  you   icsidc? 

A.     SaleiTi,  Oregon. 

Q.  Did  you  liavo  any  relationship  with  Sarah  E. 
Carrier  [K>]  (hiring  her  life? 

A.     Yes,  for  many  years  before  liei-  (h'ath. 

Q.     You  were  her  attorney?  A.     I   was. 

Q.  Were  you  the  attorney  handling  the  probate 
of  her  estate  ?  A.I  was. 

Q.  Was  there  any  other  attorney  associated  with 
yon  on  the  probate?  A.     No. 

Q.     You  handled  that  alone?  A.     Yes. 


Q 


Yon  are  also  one  of  the  plaintiffs,  one  of  the 


Trustees  under  the  Will  of  Sarah  E.  Carrier? 

A.     I  am. 

Q.     And  you  are  so  acting  at  the  present  time? 

A.     I  am. 

Q.     And  have  })een  since  the  trust  was  set  up  ? 

A.     Yes,  sir. 

Q.  Mr.  Glover,  were  there  any  claims  filed  by 
any  relatiA^es  of  Mrs.  Carrier  during  the  course  of 
the  probate  of  the  estate?  A.     There  were. 

Q.     What  disposition  was  made  of  them? 

A.     Two  of  them 

Q.     I  mean,  during  the  course  of  probate?     [14] 

A.  During  the  course  of  in-obate?  There  were 
no  claims  filed  during  the  course  of  probate. 

Q.  Were  there  any  inquiries  during  the  course 
of  probate  as  to  rights  they  might  have  ? 

A.     A  number  of  them. 

Q.  What  disposition  was  made  of  those  in- 
quiries ? 

A.     They   were   informally   advised   during   the 
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(Testimony  of  Ronald  C.  Glover.) 
course  of  probate  that  the  matter  of  allocation  of 
any  fimds  to  any  claimant  was  not  up  for  consider- 
ation; that  had  to  await  the  formation  of  the  trust. 

Q.  Were  all  of  the  beneficiaries  of  Sarah  B. 
Carrier  notified  of  the  provisions  of  her  will? 

A.     They  were  all  sent  a  copy  of  the  will. 

Q.  Up  to  the  present  time,  how  many  applica- 
tions for  assistance  have  there  been  mider  the  pro- 
visions of  the  will?  A.     Three. 

Q.  Will  you  say  who  those  applicants  were? 
State  who  those  applicants  were  and  what  disposi- 
tion was  made  of  their  claims? 

A.  Two  of  them  were  allowed.  One  of  them 
was  Ellen  Bell  and  the  other  one  was  Mrs.  Royce, 
relatives  of  Mrs.  Carrier,  one  on  each  side  of  the 
family.  The  third  application  was  not  finally  acted 
upon.  As  I  recall,  he  did  not  finally  conclude  his 
application. 

Q.  So  that  those  two  have  been  the  only  ones 
allowed?     [15]  A.     Yes. 

Q.  Have  you  had  notice  that  there  are  any  pros- 
pective applications? 

A.     None  that  I  know  of,  and  I  think  not. 

Q.  How  much  was  allowed  by  the  Trustees  upon 
each  of  these  applications  that  were  allowed? 

A.  $75,  originally,  each  month,  and  in  the  last 
two  or  three  months — I  forget  just  how  many — 
that  was  increased  to  $100  per  month. 

Q.  That  would  be  $1800  annually,  the  original 
allocation  for  the  two,  and  that  has  been  increased 
to  $2400  annually,  at  this  time? 

A.     That  is  correct. 
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Q.  At  the  conclusion  of  flic  probate,  under  tlie 
terms  of  the  will,  5/20ths  was  directed  to  be  j)aid 
outright  to  charities  and  15/2()ths  to  comprise  this 
trust.  Will  you  explain  how  that  was  handled  upon 
closing  of  the  estate? 

A.  When  the  estate  was  closed — there  was  noth- 
ing disposed  of  during  the  course  of  administration 
in  the  way  of  property.  There  was  an  accumula- 
tion, as  I  recall,  of  something  like  $42,000  of  funds. 

All  of  the  assets,  as  listed  in  the  inventory  and 
appraisement,  except  some  personal  property  that 
was  sold  under  authority  of  the  Court  and  repoi-t 
made,  such  as  personal  effects  and  furnishings  and 
things  of  that  character,  [16]  were  all  turned  over 
to  the  Trust,  and  two  of  the  Trustees  named  in  the 
will  had  died — one  of  them  had  died  and  then  there 
was  an  alternative  Trustee  named  and  he  had  also 
died,  and  two  of  the  Trustees,  Dr.  Findley  and  my- 
self, agreed  upon  Mr.  Tinkham  Gilbert  as  the  third 
Trustee. 

Mr.  Winslow  was  hired  to  set  up  the  trust.  The 
trust  was  set  up  and  the  funds  in  the  hands  of  the 
Administratrix  and  the  pi'operty  belonging  to  the 
estate  was  turned  over  to  these  Trustees  under  the 
terms  of  the  will. 

Under  the  terms  of  the  will,  furthermore,  5/20ths 
went  to  certain  religious  organizations  named  as 
beneficiaries;  the  other  15/20ths  under  the  terms 
of  the  will  was  to  be  held  in  trust  for  a  period  of 
ten  years  after  the  date  of  her  death.  The  trust 
was  organized  on  that  basis. 
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Q.  How  do  you  handle  the  accounting  of  the 
trust  as  between  the  testamentary  trust  and  the 
Court  trust? 

A.  The  testamentary  trust,  or  these  15/20ths,  is 
held  in  trust  and  investments  are  made  from  time 
to  time  of  moneys  received  from  the  sale  of  the  trust 
property  that  has  been  sold  under  directions  of  the 
Circuit  Court,  and  that  money  is  re-invested  when 
it  comes  in  and  as  accumulations  of  funds  are 
received,  5/20ths  is  turned  over  to  the  boards  rep- 
resenting these  various  religious  organizations.  That 
is  mider  agreement  between  them  and  their  repre- 
sentatives and  the  Trustees  of  the  testamentary 
trust.     [17] 

Q.  The  entire  residue,  then,  has  been  adminis- 
tered as  a  single  unit  but,  as  the  income  has  come 
in,  it  has  been  distributed  to  w^hat  you  call  the  testa- 
mentary trust,  or  the  charities'  trust,  out  of  the 
Court  trust? 

A.  That  is  right,  when  we  accumulate  from  ten 
to  twenty  thousand  dollars,  then  we  have  a  distri- 
bution, not  at  certain  j^eriods  of  the  year,  but  that 
is  dependent  upon  when  our  accumulations  get  large 
enough  to  warrant  it. 

Q.  When  did  the  Trustees  take  over  the  prop- 
erty from  the  estate? 

A.  I  believe  it  was  along  about  June  or  July,  I 
forget  when,  of  1942.  I  think  it  might  have  been 
March. 

Q.     March,  1942? 
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A.  Yes.  II  was  about  two  years — she  died  Jan- 
uary 27,  1940,  and  I  tliink  it  was  a  little  over  two 
years  after  her  death. 

Mr.  Winslow:     1943  is  ri^ht. 

Mr.  Davidson:     That  is  all. 

Cross-Exami  nation 
By  Mr.  Winter: 

Q.  You  say  you  have  had  three  ai)i)Iications  of 
blood  relatives  for  assistance? 

A.     Thixi  is  right. 

Q.  When  did  they  file  their  first  application,  if 
you  recall,  approximately?     [18] 

A.  Shortly  after  the  trust  was  formed.  Miss 
Bell,  who  is  one  of  the  beneficiaries,  was  in  strait- 
ened circuuistances  during  the  period  of  the  estate 
and  some  inquiry  had  been  had  from  that  family, 
and,  as  soon  as  the  trust  was  formed,  1  believe  it 
was  probably  the  first  one  and,  shortly  after  its 
formation 

Q.  The  trust  was  formed  about  March,  1943, 
was  it  not? 

A.     Well,  I  am  not  sure  of  the  year. 

Q.     March  30,  1943,  I  think  was  the  date. 

A.     That  is  when  the  estate  was  closed. 

Q.     Yes.     Shortly  after  that  it  was  foimed? 

A.     That  is  right. 

Q.  When  did  you  receive  the  second  a})plica- 
tion? 

A.  Shortly  after  that.  Tlio  two  were  pending 
on  letters  during  the  course  of  the  administration. 
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Q.  Application  had  been  made  prior  to  the 
closing  ? 

A.  Not  a  formal  application.  In  determining 
the  eligibility  of  persons  who  might  be  expected  to 
receive  something,  we  formulated  a  questionnaire — 
the  Trustees  did — and  sent  that  to  them  and  we  re- 
quired a  very  formal  application  and  corroboration 
and  also  a  medical  examination. 

Q.  But  you  say  they  had  written  letters  during 
the  course  of  the  administration,  about  seeking 
relief? 

A.  Not  so  much  to  me  as  to  the  Administratrices. 
They,  the  Administratrices,  were  nieces  of  Mrs. 
Carter,  and  they  were  [19]  all  related  to  these  folks, 
and  they  visited  back  and  forth  and  wrote  back 
and  forth. 

Q.  About  how  much  have  you  paid  out  of  the 
income  of  the  trust  to  blood  relatives? 

A.     Just  the  two. 

Q.  I  mean,  approximately  how  much  have  they 
been  paid,  do  you  recall? 

A.  Well,  I  suppose  $1800  to  each  of  them.  That 
would  be  $3600  for  the  first  year  and  the  same  the 
second  year  and,  just  recently,  we  have  been  paying 
out— it  would  be  $2400. 

Q.  You  have  no  applications  now  in  addition  to 
those  ? 

A.  No.  That  would  be  $900  for  the  year  and 
twice  that  would  be  $1800,  instead  of  $3600,  and 
then  the  last  should  be  $1200  and  twice  that  or 
$2400,  on  that  basis.  That  is  all  that  has  been  ex- 
pended. 
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Q.  Did  you  prepare  the  estate  tax  return  for  the 
estate?  A.     T  did. 

Q.  Do  you  recall  if  the  ictuni  \v;is  filed  al)(>nt 
April  4,  1941  ? 

A.  I  filed  it  witliiii  tiic  ei^ht  inoiitlis  period,  i 
think.     You  mean  the  state  tax? 

Q.     The  estate  tax,  the  Federal  Estate  ^i\ax. 

A.  The  Federal  Estate  'Viw  was  filed  later.  ! 
filed  the  State  of  Orei^on  state  tax  fiist.  That  was 
within  the  eight  months  period,  so  as  to  get  the 
discount,  and  the  other  one  [20]  was  within  the 
fifteen  months  period  of  the  date  of  death. 

Q.     Then,  that  was  about  April  4,  1941  ? 

A.     Probably  so. 

Q.  You  recall  that  the  gross  estate  value,  t}]e 
value  of  the  gross  estate  was  about  $334,000? 

A.     It  was  something  like  that. 

Q.  Of  which  $266,000  was  claimed  as  having 
been  bequeathed  to  charity?  A.     Yes. 

Q.     That  is  about  the  figure,  isn't  it? 

A.     I  believe  so. 

Q.     $266,240.26. 

A.     The  Federal  i)eoi)le  jumped  that  up. 

Q.     1  was  coming  to  that.  A.     Pardon  me. 

Q.  Subsequently,  the  value  of  the  net  estate  was 
increased  by  the  investigating  officer  by  the  value 
of  the  blood  relatives'  rights  to  income,  was  it  not? 

A.  I  don't  recall  that  particular  phase  of  it.  I 
do  recall — what  I  do  recall  is  that  the  largest  asset 
of  the  estate  was  the  Meadow  River  Lumber  Com- 
pany, I  believe  1839  shares  originally,   and   there 
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was  some  Federal  decision  in  the  courts — I  believe 
West  Virginia,  a  West  Virginia  case — that  is  where 
this  stock  is  located,  where  the  corporation  is  lo- 
cated, in  West  Virginia.  We  had  passed  it  through 
the  state  court  [21]  at  $100  per  share,  or  par,  and 
this  decision  placed  the  valuation  at  lOTi/o,  and 
there  was  insistence  on  the  part  of  the  Federal 
representatives  that  that  be  marked  up  to  107%. 

Q.  Don't  you  recall  that  the  value  of  the  net 
estate  was  increased  by  deducting  the  value  of  the 
rights  of  the  blood  relatives  to  the  income  under 
Paragraph  14  of  the  wilH  Wasn't  there  some 
adjustment  made  in  that? 

A.  I  believe  there  was.  I  believe  Mr.  Harold 
Hall,  who  was  the  representative  of  the  Govern- 
ment handling  that  matter,  had  some  decision  on 
the  matter. 

Q.     And  that  deficiency  was  $6,000? 

A.  I  am  not  sure  that  it  was  based  on  that.  I 
think  that  $6,000,  it  seems  to  me,  also  included 
upping  of  the 

Q.     Both  things  together? 

A.  Yes,  all  of  them  together.  These  lumber 
company  holdings  went  in  through  the  state  at 
$28,500  and  they  insisted  on  forcing  those  to  $42,000, 
and  then  there  was  the  Bradford  Supply  Company 
and  they  insisted  on  a  higher  valuation  for  that. 

Q.  You  did  not  file  a  petition  with  the  Tax  Court 
to  review  the  determination? 

A.     No,  we  didn't. 
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Q.  Did  you  file  a  elaiin  for  icfiind  of  the  addi- 
tional tax"^ 

A.  I  don't  believe  we  did,  dinin<^  the  course  of 
administration.     [22] 

Mr.  Winter:     ^riiat  is  all. 

A.  1  went  quite  fully  into  the  matters  of  the 
income  tax  matters  and  the  estate  matters  with  the 
representatives  of  the  Government.  Mi*.  Carroll 
Williams  was  the  income  tax  man  at  Salem.  He 
had  quite  a  hunch  of  decisions  before  him  and  he 
seemed  very  fair  a})out  it,  and  then  Mr.  Harold 
Hall 

Mr.  Winter:     That  is  all 

Mr.  Davidson:     That  is  all. 

(Witness  excused.) 


TINKHAM  GILBERT 

was  thereupon  produced  as  a  witness  on  behalf  (^f 
plaintiffs  and,  being  first  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Davidson : 

Q.  Mr.  Gilbert,  you  are  one  of  the  plaintiffs  in 
this  case  and  one  of  the  Trustees  under  the  Will  of 
Sarah  E.  Carrier,  Deceased,  I  believe? 

A.     Yes. 

Q.     Do  you  handle  the  accounting  for  the  Trust  ? 

A.     Yes. 


58  /.  W.  Moloney  vs. 

(Testimony  of  Tinkham  Gilbert.) 

Q.     Have  you  done  so  since  it  was  set  up "?     [23] 

A.    Yes. 

Q.  Will  you  state  from  your  records  the  amount 
of  money  and  what  other  property  was  received  by 
the  Trust  from  the  Estate  1 

A.     The  Estate  received  in  cash 

Q.     The  Trust  received  in  cash? 

A.  The  Trust  received  in  cash,  that  is  right, 
$42,542.99  and  it  received  the  other  properties  which 
were  never  reduced  to  a  money  amount. 

Q.  You  did  not  attempt  to  set  the  other  proper- 
ties up  on  your  books  at  any  particular  amount? 

A.  No.  When  it  was  stocks,  we  just  said  so 
many  shares,  and  if  there  were  notes  we  set  them 
up  at  the  face  of  the  notes  without  attempting  to 
evaluate  them. 

Q.  How  was  that  cash  which  was  received  by  the 
Estate  set  up  on  the  books? 

A.  It  was  set  up  as  a  part  of  the  corpus  of  the 
Estate. 

Q.  Mr.  Glover  explained  this  arrangement.  That 
iigure  you  gave  there  was  for  both  the  15/20ths  and 
the  5/20ths?  A.     That  is  right. 

Q.  When  did  you  make  your  first  accounting 
for  the  income  of  the  Trust? 

A.     At  the  end  of  the  year  1943. 

Q.     1943?  A.     Yes.     [24] 

Q.  That  would  cover,  then,  the  period  from 
March  30,  1943,  to  the  end  of  the  year  ? 

A.     Yes. 
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Q.  Will  you  state  what  the  income  of  the  Trust 
was  ill  that  year  I 

Mr.  Winter:  We  will  (»]),jeet  to  that.  I  do  not 
see  the  materiality. 

Mr.  Davidson:  I  believe,  your  Honor,  it  is  ma- 
terial upon  the  question  of  whether  or  not  there 
was  any  invasion  of  the  accumulated  income  during 
that  period. 

The  Court:  He  may  answer,  subject  to  the 
objection. 

(Question  read.) 

A.     The  income  was  $21,536.02. 

Q.  (By  Mr.  Davidson) :  Is  that  the  net  in- 
come? A.     There  were  some  expenses. 

Q.  How  nuich  were  the  expenses,  including  dis- 
tribution beneficiaries  ? 

A,  We  paid  some  of  this  income  tax  which  is 
here  in  question  which  had  not  been  paid 

Q.     Yes. 

A.  $2,108.89,  and  our  expenses  other  than  that 
were  $2,100. 

Q.     And  the  income  was  $21,536.02? 

A.     Yes. 

Q.  How  much  was  paid  to  blood-relative  bene- 
ficiaries in  that  year?     [25]  A.     $675. 

Q.  Will  you  give  the  same  figures  for  the  year 
1944? 

A.     For  1944  the  income  was  $26,147.74. 

Q.    Aiid  the  expenses? 

A.     The  expenses  were  $2,540.63. 
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Q.  And  the  distribution  to  blood-relative  bene- 
ficiaries? A.     It  should  have  been  $1,800. 

Q.  That  would  have  been  $1,800  to  these  two, 
$900  each  ?  A.     Yes,  that  is  right,  $1,800. 

Q.     Do  you  have  the  figures  for  the  year  1945  ? 

A.  Yes,  for  1945  the  income  was  $23,101.16; 
payments  to  relatives,  again,  $1,800. 

Q.  Have  you  completed  your  report  for  the  year 
1946? 

Mr.  Winter :     I  did  not  get  the  expenses. 

Q.  (By  Mr.  Davidson) :  Did  you  give  the  ex- 
penses for  1945? 

A.     Total  expenses  for  1945,  $1,486.68. 

Q.  Will  you  state,  for  1945,  what  the  nature  of 
these  expenses  was? 

A.  $977.23  were  expenses  in  relation  to  handling 
the  assets.  For  instance,  in  the  sale  of  a  piece  of 
real  estate  we  had  the  commission  to  pay  and  some 
title  and  other  expenses. 

Q.  How  much  were  the  Trustees'  fees  for  that 
year?  A.     The  Trustees'  fees  are  $900  a  year. 

Q.     $900? 

A.  That  is  for  all  three  Trustees,  $300  each. 
However,  the  [26]  Trustees'  fees  are  not  charged 
to  this  fund. 

Q.     They  are  not  charged  to  this  fund? 

A.     No. 

Q.  Before  we  get  to  that,  do  you  have  your  fig- 
ures for  1946?  A.     Yes. 

Q.     Can  you  tell  us  what  they  are? 
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A.  For  1946 — 1  just  have  tliciu  in  flie  roupli 
liei'e — tlie  total  iticoinc  is  $22,667.09;  total  expenses, 
$(;94.6:}. 

Q.  Now,  those  fii^iires  that  you  liave  been  ^ivi^'fA" 
for  1943,  1944,  1945  and  1946  are  income  from  the 
Trust  which  comprises  the  entire  I'esiduc  and  of 
wliich  the  testamentary  Trust  is  only  thi'ee- 
quarters?  A.     That  is  right. 

Q.  The  distributions  that  you  stated  to  tlie  blood 
relatives,  of  course,  came  out  of  the  testamentary 
4''rust,  to  the  extent  of  their  share?  A.     Yes. 

Q.  The  Trustees'  fees,  as  I  understand,  are  $900 
a  year  and  charged  against  the  testamentary  Trust 
after  its  fmids  are  taken  out  of  this  court  Trust 
which  comprises  the  entire  residue? 

A.     That  is  right. 

Q.  Are  there  any  other  expenses  in  connection 
with  the  testamentary  Trust  % 

A.     Attorneys'  fees.     [27] 

Q.  Can  you  tell  me  how  much  those  have  run 
each  yearf 

A.  I  can  look  here.  We  paid  no  attorneys'  fees 
in  1943.  1944,  we  paid  a  total  of  $1,625,  which  in- 
cluded some  fees  to  the  attorneys  representing  the 
Trustees  and  some  fees  to  attorneys  representing 
the  beneficiaries  of  this  Trust.  In  1945 — this  is 
before  the  testamentary  Trust  I  speak  of 

Q.     That  is  right. 

A.     attorneys'  fees,  $125  and,  in  1946,  $300. 

Q.  Has  the  interest  of  the  5/20ths  in  the  residu- 
ary Trust,  that  is  in  the  court  Trust,  has  that  been 
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reduced  by  capital  distribution ;  in  other  words,  has 
that   5/20ths   maintained   clear  up   to   the  present 
time,  or  has  that  been  reduced  because  of  distribu- 
tions to  the  charities  entitled  to  their  5/20ths'? 

A.  From  time  to  time  as  we  had  funds  available, 
we  made  distributions. 

Q.  Did  they  get  some  principal  along  with  the 
distribi^tion  1 

A.  Whatever  cash — they  got  whatever  cash  we 
had  and  as  we  liquidated  the  principal  and  turned 
it  into  cash,  we  paid  them,  regardless  of  whether  it 
came  from  prmcipal  or  income. 

Q.  You  distributed  this  money  from  the  court 
Trust  to  the  charities  on  account  of  their  5/20ths 
and  the  other  was  put  into  the  account  for  the  testa- 
mentary Trust,  of  which  you  are  one  of  the  Trus- 
tees?    [28]  A.     Yes. 

Q.  How  frequently  did  you  make  a  division  of 
funds  ? 

A.  When  money  was  coming  in  quite  actively, 
we  generall}^  waited  until  we  had  aromid  $20,000, 
and  then  we  divided  it  up  into  twentieths — a  thou- 
sand dollars  for  each  twentieth.  At  times  when  we 
had  $10,000 — the  distribution  depended  on  the 
amount  of  money  available. 

Q.  Have  you  figures  which  will  show  the  amount 
of  investments  by  the  Trustees  of  the  moneys  re- 
ceived by  them  as  income  from  the  court  Trust? 

A.     Yes.     You  want  to  know  what? 

Q.     Is  it  very  detailed  ? 

A.     It  is  not  very  detailed,  no. 
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Q.  You  mi^ht  j^nvc  us  the  dates  anrl  amounts 
that  have  been  invested  f'oi-  the  testanientaiy  'I'l'ust? 

A.  Dui'inn:  1944  we  i)uirliased  $82,500  of  Series 
O  United  States  Bonds  and  $15,000  of  2  per  cent 
coupon  bonds. 

Q.     That  was  in  1944?  A.     Yes. 

Mr.  Winter:  Does  my  objection  go  to  all  of  this 
testimony  for  1943  and  1944? 

The  Court :     It  is  so  understood. 

Mr.  Winter:     I  do  not  want  to  intei-rupt. 

A.  During-  1945  we  purchased  $50,000  of  2  per 
cent  coupon  bonds  and  during  1946  wt  have  just 
purchased  $190,000  of  2  per  cent  [29]  coupon  bonds. 

We  paid  some  premium  on  those  bonds. 

Q.     (By  Mr.  Davidson) :     That  is  close  enough. 

A.  The  amount  of  money  w^ould  not  be  that, 
exactly. 

Q.  This  investment  in  1944  of  $97,500,  that  con- 
sisted of  approximately  $40,000  in  cash,  plus  the 
income  and  principal  received  in  the  meantime? 

A.     Yes. 

Q.     Do  you  keep  any  cash  on  hand  at  all  times  ? 

A.  We  keep  cash  available,  yes.  At  the  end  of 
1944  we  had  $6,028.43  in  this  fund. 

Q.  How  did  yon  treat,  on  yonr  books,  these 
additional  securities  as  they  were  acquired  ?  How 
did.  you  set  them  up  on  your  books  ? 

A.  We  set  them  up  at  cost,  as  corpus  of  the 
Trust,  that  is,  the  testamentary  Trust. 

Mr.  Davidson:     That  is  all. 
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Cross-Examination 
By  Mr.  Winter : 

Q.  Do  I  understand  you  received  $42,542.99  in 
Ccish  when  the  Trust  was  set  up  ? 

A.  I  am  not  sure  that  I  have  here  that  figure — 
$42,582.99. 

Q.     Then  you  said  you  received  what  else? 

A.     Various  assets. 

Q.     Yes. 

A.     Consisting  of  real  estate  and  corporate  stocks. 

Q.     Amounting  to  how  much? 

A.     I  don't  have  any  totals. 

Q.  Didn't  you  give  us  the  total  a  few  minutes 
ago? 

A.  No.  We  never  set  any  valuation  on  any  of 
these  assets  just  mentioned.  For  instance,  the 
stock  w^as  listed  at  so  many  shares  and  real  estate 
was  just  a  piece  of  real  estate. 

Q.  You  have  been  liquidating  some  of  the  real 
estate  ? 

A.  Yes.  All  of  the  real  estate  is  now  liquidated 
except  one  contract  which  is  not  completely  paid. 

Q.  When  you  acquire  a  good  deal  of  cash  you 
distribute  it  to  the  4/5ths  interest? 

A.     5/20ths. 

Q.     5/20ths  interest?  A.     Yes. 

Q.  And  you  hold  the  residue,  less  what  you 
expend  for  expenses  until  the  end  of  the  ten-year 
period,  is  that  your  contention?  A.     Yes. 
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Q.  Of  course,  yoii  do  not  know  what  the  rela- 
tives, tli(!  immediate  hlood  relatives,  miglit  need  in 
the  fntnre,  do  you? 

A.  No,  we  have  no  way  of  knowing;  just  esti- 
mate that. 

Q.  Did  you  have  anything  to  do  with  the  prep- 
aration of  the  Estate  tax  return?  A.     No. 

Q.  You  said  in  1943  the  Trustees  i)aid  some 
$2100  on  income  [Ul]  tax?  A.     Yes. 

Q.  Was  that  (m  the  income  tax  of  the  income 
to  the  Estate?  A.     Yes. 

Q.  In  other  words,  when  they  closed  the  Estate 
they  just  transferred  everything  they  had  in  the 
Estate,  no  matter  where  they  received  it  from,  no 
matter  whether  it  was  income  received  during  the 
administration  or  not,  is  that  right? 

A.     That  is  right. 

Mr.  Winter:     I  think  that  is  all. 

(Witness  excused.) 

Mr.  Davidson:  That  completes  the  plaintiffs' 
case. 

Mr.  Winter:  I  think,  your  Honor,  we  can  stipu- 
late, in  the  event  the  Court  decides  adversely  to  the 
(xovernment,  we  will  have  the  amount  computed 
by  the  Department  and  the  dates  of  payment,  so 
that  there  will  be  no  question  about  it,  rather  than 
taking  the  time  of  the  Court  to  put  in  the  dates 
of  payment.  They  have  alleged  that  they  ])aid  the 
tax  and  we  have  admitted  that  it  was  i)aid.  It  is 
just  a  question  of  dates  when  it  was  paid. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11732 

J.  W.  MALONEY,  Collector  of  Internal  Revenue 
for  the  Dsitrict  of  Oregon, 

Appellant, 


vs. 


R.  C.  GLOVER,  M.  C.  FINDLEY  and  TINKHAM 
GILBERT,  Trustees  under  the  Will  of  Sarah 
E.  Carrier,  deceased. 

Appellees. 

APPELLANT'S  STATEMENT  OF  POINTS  ON 
WHICH  HE  INTENDS  TO  RELY  ON  AP- 
PEAL AND  DESIGNATION  OF  RECORD 
FOR  PRINTING 

Comes  now  J.  W.  Maloney,  Collector  of  Internal 
Revenue  for  the  District  of  Oregon,  appellant  above 
named,  and  for  his  statement  of  points  upon  which 
he  intends  to  rely  on  this  appeal  adopts  the  state- 
ment of  points  filed  by  him  in  the  District  Court  in 
connection  with  his  Notice  of  Appeal  and  included 
in  the  transcript  of  record  prepared  and  certified 
by  the  Clerk  of  such  District  Court  at  page  30 
thereof;  and  appellant  designates  the  entire  tran- 
script of  record,  as  prepared  and  certified  by  the 
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Cloi'k  of  said  District  Court,  as  necessary  for  the 
consideration  of  this  aj)peal. 

Dated  this  9th  (hiy  of  Sept.,  1947. 

/s/  HWXRY  L.  HESS, 

United  States  Attorney. 

/s/  VICTOR  E.  HARR, 

Assistant  United  States  Attorney. 

/s/  THOMAS  R.  WINTER, 

Special  Assistant  to  the  United 
States  Attorney. 
Attorneys  for  Appellant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  forejioing  AppeHant's  State- 
ment of  Points  on  Which  He  Intends  to  Rely  on 
Appeal  and  Designation  of  Record  for  Printing  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  is  hereby  accepted  at  Portland,  Ore- 
gon, this  9th  day  of  Se})t.,  1947,  hy  receiving  copy 
thereof,  duly  certified  as  such  by  Thomas  R.  Winter, 
of  attorneys  for  the  appellant. 

/s/  CHARLES  P.  DUFFY, 

Of  Attorneys  for  Appellees. 

[Endorsed] :  Filed  Oct.  3,  1947. 
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STIPULATION  EE  PRINTING  OF  RECORD 

It  is  hereby  stipulated  by  and  between  the  appel- 
lant, by  his  attorneys,  Henry  L.  Hess,  United  States 
Attorney  for  the  District  of  Oregon,  Victor  E. 
Harr,  Assistant  United  States  Attorney,  and 
Thomas  R.  Winter,  Special  Assistant  to  the  United 
States  Attorney,  and  the  appellees,  by  their  attor- 
neys, Carl  E.  Davidson  and  Charles  P.  Duffy,  that, 
subject  to  the  discretion  of  the  Court,  the  exhibits 
in  this  case,  having  been  filed  and  docketed  in  their 
original  form  with  the  above-entitled  Court  and 
while  necessary  for  the  consideration  of  this  appeal, 
need  not  be  prmted  since  they  will  be  available  to 
the  Court  for  inspection  and  are  not,  for  the  most 
part,  susceptible  for  printing. 

Dated  this  26th  day  of  Sept.,  1947. 
/s/  HENRY  L.  HESS, 

United  States  Attorney. 
/s/  VICTOR  E.  HARR, 

Assistant  United  States  Attorney. 
/s/  THOMAS  R.  WINTER, 

Special  Assistant  to  the  United 
States  Attorney. 
Attorneys  for  Appellant. 
/s/  CARL  E.  DAVIDSON, 
/s/  CHARLES  P.  DUFFY, 

Attorneys  for  Appellees. 
So  ordered : 

/s/  WILLIAM  DENMAN, 

Senior  United  States  Circuit  Judge. 


No.  11732 

(Ctrrutt  Ql0«rt  at  KppmlB 

far  tl|e  NtntI)  (Eirrutt 


J.  W.  MALONEY,  Collector  of  Internal  Revenue 
for  the  Distria  of  Oregon, 

Appellant, 

V. 

R.  C.  GLOVER,  M.  C.  FINDLEY  and  TINKHAM 
GILBERT,  Trustees  under  the  Will  of  Sarah  E. 
Carrier,  Deceased, 

Appellees. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 


Srirf  fnr  tlft  A^iprllcint 


HENRY  L.  HESS, 

United  States  Attorney. 
THOMAS  R.  WINTER, 

Special  Assistant  to  the 
Chief  Counsel. 


THERON  LAMAR  CAUDLE, 

Assistant  Attorney  General. 
HELEN  R.  CARLOSS, 
ROBERT  N.  ANDERSON, 
MELVA  M.  GRANEY, 

Special  Assistants  to  the 

Attorney  General. 


v^:.j        .g/t" 


SLASS-KETSTONC  PBESS 


PAUL  P,  O'BRIEN, 

OS»ERK 


IN  DEX 

Page 

Opinion  below 1 

Jurisdiction 1 

Question  presented  2 

Statutes  and  regulations  involved 3 

Statement  4 

Statement  of  points  to  be  urged 8 

Summary  of  argument 8 

Argument: 

The  income  in  question  was  not  permanently  set 
aside  for  charitable,  etc.,  purposes  under  the  last 
will  and  testament  of  Sarah  E.  Carrier,  deceased, 
and  therefore  is  not  exempt  from  income  taxation 
under  Section   162(a)    of  the  Internal  Revenue 

Code  12 

Conclusion  27 

CITATIONS 

Page 
Cases: 

Bank  of  America  Nat.  T.  &  Sav.  Ass'fi  v.  Commis- 
sioner, 126  F.  2d  48 13,  14,  26 

Boston  S-afe  Deposit  &  T.  Co.  v.  Commissioner, 

66  F.  2d  179,  certiorari  denied,  290  U.  S.  700 14 

Coltv.  Duggan,  25  F.  Supp.  268 14 

Commissioner  v.  Bishop  Trust  Co., 

136  F.  2d  390 16,  18,  19,  23 

Commissioner  v.  F.  G.  Bonfils  Trust,  1 15  F.  2d  788..  14 
Commissioner  v.  Citizens  &  So.  Nat.  Bank, 

147  F.  2d  977 13 

Commissioner  v.  Upjohn's  Estate,  124  F.  2d  73 14,  25 

Feehelys  Estate,  In  re,  170  P.  2d  757 17, 18,  19,  20 

Hale  V.  Anglim,  140  F.  2d  235 18 

Harrison  v.  Commissioner,  119  F.  2d  963 18 


INDEX— Continued 

Hewitt  V.  Hkock,  96  Conn.  176 20,  21,  25 

Holcombe  v.  United  States,  41  F.  Supp.  471 14 

Ithaca  Trust  Co.  v.  United  States,  279  U.  S.  151 13 

Kinney  v.  Uglow,  163  Or.  539 16,  18,  19,  20,  21,  24 

Langenbach's  Estate  v.  Commissioner,  134  F.  2d  590..  14 

Merchants  Bank  v.  Commissioner,  320  U.  S.  256 14 

Moorman,  Charles  P.,  Home  for  Women  v. 

United  States,  42  F.  2d  257 13,  14,  25 

Reid  V.  Dodge,  44  App.  D.  C.  558 24 

Statutes: 

Internal  Revenue  Code: 

Sec.  161  (26  U.S.C  1940  ed.,  Sec.  I6l) 3 

Sec.  162  (26  U.S.C.  1940  ed.,  Sec.  162) 3 

Miscellaneous: 

70  A.L.R.  637 18 

158  A.L.R.  443 18 

4  Bogert,  Trusts  and  Trustees,  Sec.  811,  p.  2342 18 

Restatement  of  the  Law,  Trusts,  Sec.  234 18 

Treasury  Regulations  103,  Sec.  19-162-1 4 

Treasury  Regulations  111,  Sec.  19.162-1 4 


3(n  tljr  MniUh  ^tatfa 

(Ktrruit  Cnitrt  nf  A]jp?als 

for  tl|F  Nitttlj  (Etrnttt 

No.  11732 

J.  W.  MALONEY,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Appellant, 

V. 

R.  C.  GLOVER,  M.  C.  FINDLEY  and  TINKHAM 
GILBERT,  Trustees  under  the  Will  of  Sarah  E. 
Carrier,  Deceased, 

Appellees. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 


Imf  tor  tt|^  AiJprllaut 

OPINION  BELOW 

The  District  Court  rendered  no  formal  opinion.  It  en- 
tered findings  of  fact  and  conclusions  of  law  (R.  18-24) 
which  are  not  reported. 

JURISDICTION 

This  appeal  involves  claims  for  refund  of  income  tax  for 
the  taxable  years  1940  to  1942,  inclusive,  in  the  total  amount 


of  $10,557.49.  (R.  24-26.)  A  claim  for  refund  for  each  of 
the  taxable  years  was  filed  within  three  years  after  the  filing 
of  the  returns  for  those  years  (See  Exhibits  1-5,  inclusive, 
and  7)1  in  accordance  with  the  requirements  of  Section 
322(b)  (1)  of  the  Internal  Revenue  Code.  The  claims  for 
refund  were  disallowed  by  the  Commissioner  by  registered 
letters  mailed  to  appellees  on  April  15,  1946,  and  August 
29,  1946.  (R.  22.)  Suit  was  filed  in  the  District  Court  May 
20,  1946  (R.  35),  in  conformity  with  Section  3772  of  the 
Internal  Revenue  Code.  The  District  Court  had  jurisdiaion 
of  the  case  under  Section  24,  Fifth,  of  the  Judicial  Code. 
The  judgment  of  the  District  Court  was  entered  March  4, 
1947.  (R.  24-26.)  Notice  of  appeal  was  filed  on  May  29, 
1947  (R.  26-27),  conformably  to  the  provisions  of  Seaion 
128(a)  of  the  Judicial  Code,  as  amended,  upon  which  the 
jurisdiction  of  this  Court  rests. 

QUESTION  PRESENTED 

Whether  15/20ths  of  the  income  received  by  the  ad- 
ministratrices during  the  course  of  the  administration  of  the 
estate  of  Sarah  E.  Carrier,  deceased,  is  exempt  from  income 
taxation  under  Section  162  (a)  of  the  Internal  Revenue  Code 
as  income  which  was  permanently  set  aside  for  charitable, 


1  Pursuant  to  agreement  of  the  parties  (R.  70),  the  exhibits  intro- 
duced in  evidence  (See  R.  44-46)  have  been  filed  and  docketed  with  this 
Court  in  their  original  form  and  are  not  contained  in  the  printed  record. 


etc.,  purposes  under  die   last  will  and   testament  of  the 
decedent. 

STATUTES  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code: 

SEC.  161.   IMPOSITION  OF  TAX. 

(a)  Application  of  Tax. — The  taxes  imposed  by 
this  chapter  upon  individuals  shall  apply  to  the  income 
of  estates  or  of  any  kind  of  property  held  in  trust,  in- 
cluding— *  *  * 

(b)  Computation  and  Payment. — The  tax  shall  be 
computed  upon  the  net  income  of  the  estate  or  trust 
and  shall  be  paid  by  the  fiduciary,  ^=  *  * 

(26  U.S.C.  1940  ed.,  Sec.  I6l.) 

SEC.  162.  NET  INCOME. 

The  net  income  of  the  estate  or  trust  shall  be  com- 
puted in  the  same  manner  and  on  the  same  basis  as  in 
the  case  of  an  individual,  except  that — 

(a)  There  shall  be  allovv^ed  as  a  deduction  (in 
lieu  of  the  deduction  for  charitable,  etc.,  contributions 
authorized  by  section  23 (o)  )  any  part  of  the  gross  in- 
come, without  limitation,  which  pursuant  to  the  terms 
of  the  will  or  deed  creating  the  trust,  is  during  the  tax- 
able year  paid  or  permanently  set  aside  for  the  purposes 
and  in  the  manner  specified  in  section  23  (o),  or  is  to 
be  used  exclusively  for  religious,  charitable,  scientific, 
literary,  or  educational  purposes,  or  for  *  *  *  • 
*         H«         * 

(26  U.S.C.  1940  ed..  Sec.  162.) 


Treasury  Regulations  103,  promulgated  under  the  In- 
ternal Revenue  Code: 

SEC.  19.162-1.  Income  of  estates  and  trusts. — In 
ascertaining  the  tax  liability  of  the  estate  of  a  deceased 
person  or  of  a  trust,  there  is  deductible  from  the  gross 
income,  subject  to  exceptions,  the  same  deduaions 
which  are  allowed  to  individual  taxpayers.  *  *  * 

From  the  gross  income  of  the  estate  or  trust  there 
are  also  deductible  (either  in  lieu  of,  or  in  addition  to, 
the  deduaions  referred  to  in  the  preceding  paragraph 
of  this  seaion)  the  following: 

( 1 )  Any  part  of  the  gross  income  of  the  estate  or 
trust  for  its  taxable  year  which,  by  the  terms  of  the 
will  or  of  the  instrument  creating  the  trust,  is  paid  or 
permanently  set  aside  during  such  year  for  the  char- 
itable, etc.,  uses  or  purposes  referred  to  or  described  in 
section  162(a).  This  deduction  is  in  lieu  of  that  au- 
thorized by  seaion  23  (o)  in  the  case  of  individual  tax- 
payers. 


Treasury  Regulations  111,  Seaion  19.162-1,  is  identical. 


STATEMENT 

The  findings  of  fact  of  the  Distria  Court  (R.  19-22), 
taken  principally  from  admitted  faas  (R.  10-12),  are  as 
follows: 

Sarah  E.  Carrier,  hereinafter  called  the  "decedent,"  died 


on  January  27,  1 940.  (R.  19.)  In  her  last  will  and  testament 
she  provided  for  certain  specific  bequests  and  in  paragraph 
Fourteenth  devised  and  bequeathed  the  residue  of  her  estate 
to  designated  charitable,  religious  and  educational  organiza- 
tions as  follows  (R.  19-20)  :  5/20ths  directly  to  designated 
charitable,  religious  and  educational  organizations  and  the 
remaining  15/20rhs  to  appellees  herein  as  trustees  upon  the 
following  terms  (R.  20) : 

*  *  *  to  be  held  by  them  in  trust  for  ten  years  after 
my  decease,  and  safely  invested  by  them  and  the  income 
derived  therefrom  to  be  devoted  to  the  care  and  main- 
tenance of  such  blood  relatives  of  myself  and  of  my 
deceased  husband,  the  late  Burton  E.  Carrier,  not 
farther  removed  than  first  cousins,  who  in  the  judg- 
ment of  said  trustees  are  in  need  of  financial  assistance, 
if  any  there  should  be,  and  in  such  sums  as  may  seem 
wise  to  said  trustees,  it  being  my  direction  that  the 
corpus  of  said  trust  fund  be  kept  intaa  and  such  in- 
terest and  income  derived  therefrom  as  is  not  used  for 
the  purposes  above  indicated  to  be  added  thereto  and 
upon  the  expiration  of  said  trust  period  of  ten  years 
after  my  decease  said  trustees  divide  all  of  the  funds  in 
their  possession  as  such  trustees,  including  the  corpus 
of  said  trust  fund  and  accumulated  interest  and  income 
derived  therefrom  and  not  otherwise  disposed  of  under 
the  authority  herein  conferred,  into  four  parts,  of  equal 
value,  and  execute  such  instruments  as  may  be  required 
by  the  laws  of  Oregon  to  transfer  the  same  in  equal 
portions  to  the  following  institutions,  (naming  them). 

The  organizations  named  in  the  above-quoted  paragraph 


6 

are  charitable  and  religious  organizations  within  the  purview 
of  Sections  23  (o)  and  162  (a)  of  the  Internal  Revenue  Code. 
(R.  12,  22.) 

The  estate  of  the  decedent  remained  in  the  process  of 
administration  until  March  30,  1943,  during  which  time 
no  payments  were  made  to  relatives  under  paragraph  Four- 
teenth of  the  decedent's  will.  (R.  21.)  On  March  30,  1943, 
the  administratrices  transferred  15/20ths  of  the  residue  of 
the  estate  to  appellees  as  trustees,  in  accordance  with  the 
provisions  of  paragraph  Fourteenth  of  the  will.  (R.  11,  21.) 

During  the  period  when  the  estate  was  in  the  process  of 
administration,  the  administratrices  filed  income  tax  re- 
turns for  the  estate,  reporting  and  paying  tax  on  net  income 
of  $25,356.42  for  the  period  from  January  27, 1940,  through 
December  31,  1940;  $21,784.04  for  the  calendar  year  1941; 
and  $24,592.67  for  the  calendar  year  1942.  (R.  21.)  None 
of  this  income  was  from  the  sale  of  capital  assets.  (R.  11.) 

The  Collector  voluntarily  refunded  the  tax  on  5/20ths 
of  the  income  for  each  of  these  periods  and  claims  for  re- 
fund of  the  remaining  15/20ths  of  the  tax  for  each  year 
were  subsequently  filed  by  appellees.  (R.  22.)  The  claims 
for  refund,  which  were  disallowed  (R.  22),  were  based  on 
assertions  that  the  entire  income  of  the  estate  was  accum- 
ulated during  the  taxable  periods  and  became  a  part  of  the 
residue  bequeathed  to  charitable,  etc.,  organizations  under 


paragraph  Fourteenth  of  the  decedent's  will  and  that,  there- 
fore, the  income  was  deductible  as  having  been  permanently 
set  aside  during  the  taxable  periods  for  the  purposes  spe- 
cified in  Section  23  (o)  of  the  Internal  Revenue  Code  (See 
Exhibits  4-7,  inclusive). 

The  gross  income,  expenses  and  amounts  paid  to  in- 
digent relatives  since  the  establishment  of  the  trust  on  March 
30,  1943,  after  the  taxable  periods  involved  here,  were  as 
follows  (R.  22): 

Period  Gross  Income* 

3/31/43  to  12/31/43  s$21, 536.02 

1944  26,147.74 

1945  23,101.16 

1946  22,667.09 


Expenses 

Payments 

$2,100.00 

S    675.00 

2,540.63 

1,800.00 

1,438.86 

1,800.00 

694.63 

1,800.00 

Totals $93,452.01         $6,744.12         $6,075.00 

*Includcs  the  5/20ths  interest  of  the  charitable  organizations 
which  received  their  shares  directly.  Their  shares  have  been  ad- 
ministered by  the  same  trustees  pursuant  to  an  agreement  between 
such  organizations  and  the  trustees  to  effect  an  orderly  liquidation 
and  disposition  of  the  assets  of  the  estate. 

On  the  basis  of  these  faas,  the  Distria  Court  held  that 
the  income  received  by  the  administratrices  during  the 
course  of  the  administration  of  the  estate  was,  pursuant  to 
the  terms  of  the  decedent's  ^\'ill,  permanently  set  aside  for 
the  purposes  and  in  the  manner  specified  in  Seaion  23  (o) 
of  the  Internal  Revenue  Code  and  therefore  is  exempt  from 
taxation  under  Seaion  162(a)  of  the  Code.  (R.  23.) 
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STATEMENT  OF  POINTS  TO  BE  URGED 

The  statement  of  points  upon  which  we  intended  to 
rely  is  set  forth  in  the  Record  at  pages  31-32.  (See  also,  R. 
68-69.)  Points  III  and  IV  may  be  ignored.  They  refer  to 
findings  of  fact  of  the  District  Court  which  were  contained 
in  the  copy  we  received  of  the  findings  of  faa  and  con- 
clusions of  law  of  the  District  Court  but  are  crossed  out  in 
the  copy  contained  in  the  typewritten  transcript  of  record 
and  are  omitted  from  the  printed  record,  having  apparently 
been  deleted  by  the  District  Court  before  signature.  Briefly, 
we  contend  that  the  District  Court  erred  in  holding  that 
15/20ths  of  the  income  received  by  the  administratrices  of 
the  estate  of  Sarah  E.  Carrier,  deceased,  during  the  course  of 
administration  of  the  estate  was,  pursuant  to  the  terms  of  the 
will  of  the  testatrix,  permanently  set  aside  for  charitable, 
etc.,  purposes  and  therefore  exempt  from  income  taxation 
under  Section  162(a)  of  the  Internal  Revenue  Code. 

SUMMARY  OF  ARGUMENT 

Section  162(a)  of  the  Internal  Revenue  Code  exempts 
from  tax  income  which,  pursuant  to  the  will  or  deed  creat- 
ing the  trust,  is  permanently  set  aside  for  charitable,  etc., 
purposes.  In  paragraph  Fourteenth  of  her  will,  Sarah  E. 
Carrier,  deceased,  devised  and  bequeathed  15/20ths  of  the 
residue  of  her  estate  in  trust  for  a  period  of  ten  years  after 


her  decease,  with  direaions  to  devote  the  income  therefrom 
to  the  care  and  maintenance  of  needy  blood  relatives  of  her- 
self and  husband,  no  farther  removed  than  first  cousins, 
and,  at  the  end  of  the  ten-year  trust  term,  to  transfer  the 
corpus  and  accumulated  income  to  named  organizations 
which  are  admittedly  charitable  and  religious  organizations 
within  the  coverage  of  Section  162(a).  The  Distria  Court 
held  that  the  income  received  by  the  administratrices  during 
the  course  of  the  administration  of  the  estate  and  prior  to 
establishment  of  this  trust  was  permanently  set  aside  for 
charitable,  etc.,  purposes  and  therefore  exempt  from  tax 
under  Section  162(a).  This  holding  is  sustainable  only  on 
the  theory  that  the  income  received  by  the  administratrices 
during  the  course  of  the  administration  of  the  estate  became 
a  part  of  the  corpus  of  the  trust  subsequently  established, 
since  only  the  corpus  of  the  trust,  which  was  to  be  kept  in- 
taa  during  the  trust  period,  was  permanently  set  aside  for 
charitable,  etc.,  purposes.  If  the  income  received  by  the 
administratrices  remained  income  available  to  the  trustees 
for  distribution  as  such  to  needy  relatives  of  the  testatrix, 
the  income  was  subjea  to  noncharitable  uses  and  therefore 
not  permanently  set  aside  for  charitable  uses. 

It  is  the  law  in  Oregon,  the  State  in  which  this  trust  was 
administered,  that,  unless  otherwise  provided  in  the  testator's 
will,  the  income  beneficiaries  of  a  testamentary  trust  are  en- 
titled to  income  from  the  date  of  the  testator's  death.    In 
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the  case  of  a  testamentary  trust  of  the  residuary  estate,  as 
here,  it  is  the  income  from  the  residue  as  subsequently  ascer- 
tained which  is  distributable  retroactively  by  the  trustees  as 
income.  This  includes  income  received  during  the  course  of 
the  administration  of  the  estate  provided  that,  as  in  the 
present  case,  the  income  received  during  the  course  of  the 
administration  of  the  estate  was  derived  from  property 
which  later  passed  to  the  trustees  as  residue  of  the  estate. 
This  rule  that  the  income  received  during  the  administration 
of  an  estate  remains  income  available  for  disposition  as  in- 
come under  the  terms  of  the  testamentary  trust,  instead  of 
becoming  a  part  of  the  corpus  of  the  trust,  is  one  which 
attempts  to  effectuate  the  testator's  intent  and  which,  in 
accordance  with  the  testator's  presumed  or  apparent  intent, 
treats  a  testamentary  trust  as  if  it  had  been  set  up  imme- 
diately upon  the  testator's  death,  with  a  corpus  of  residue  to 
be  subsequently  ascertained. 

There  can  be  no  doubt  that  the  instant  testatrix  intended 
that  the  income  received  by  the  administratrices  during  the 
course  of  the  administration  of  the  estate  should  remain  in- 
come available  for  payments  to  needy  relatives,  rather  than 
to  become  part  of  the  trust  corpus.  In  paragraph  Fourteenth 
of  her  will  she  provided  for  a  trust  term  of  ten  years  after 
her  decease  and  it  was  the  income  during  that  period,  which 
of  course  includes  the  period  when  the  estate  was  in  the 
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process  of  administration,  which  was  to  be  distributable  to 
needy  relatives. 

It  is  immaterial  whether  payments  could  have  been  made 
to  needy  relatives  during  the  course  of  the  administration 
of  the  estate.  Section  162(a)  allows  a  deduaion  only  of 
income  permanently  set  aside  for  charitable,  etc.,  purposes 
during  the  taxable  year  and  the  income  received  by  the  ad- 
ministratrices was,  during  the  taxable  years,  subjea  to  future 
use  by  the  trustees,  and  probably  also  to  present  application 
under  court  order,  for  payments  to  needy  relatives.  The 
income  received  by  the  administratrices  also  remained  sub- 
ject to  use  for  payments  to  needy  relatives  up  until  the  ex- 
piration of  the  ten-year  trust  term,  for  the  testatrix  merely 
provided  that  at  the  end  of  the  ten-year  period  the  accum- 
ulated income  and  corpus  were  to  be  transferred  to  the 
designated  charities.  She  did  not  provide  that  unused 
annual  income  should  be  added  to  corpus. 

It  is  also  immaterial  that  the  income  of  the  trust  may 
have  been  greatly  in  excess  of  the  claims  or  needs  of  rela- 
tives. The  income  of  the  taxable  years  was  subjea  to  use 
for  payments  to  needy  relatives  and  the  possibility  that 
some  or  all  of  it  would  be  so  used  was  not  so  remote  as  to 
'be  negligible.  Under  such  circumstances  the  income  was 
not  permanently  set  aside  for  charitable,  etc.,  purposes  dur- 
ing the  taxable  years  and  appellees  are  not  entitled  to  the 
deduaion  the  Distria  Court  has  allowed  them. 
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ARGUMENT 

The  income  in  question  v/as  not  permanently  set  aside  for 
charitable,  etc.,  purposes  under  the  last  will  and  testament 
of  Sarah  E.  Carrier,  deceased,  and  therefore  is  not  exempt 
from  income  taxation  under  section  162(a)  of  the  Internal 
Revenue  Code. 

In  paragraph  Fourteenth  of  her  will,  Sarah  E.  Carrier, 
deceased,  devised  and  bequeathed  15/20ths  of  the  residue 
and  remainder  of  her  estate  to  appellees  as  trustees  for  a 
period  of  ten  years  after  her  decease,  with  direaions  to 
devote  the  income  therefrom  to  the  care  and  maintenance 
of  needy  blood  relatives  of  herself  and  her  husband,  not 
farther  removed  than  first  cousins,  and,  at  the  end  of  the 
ten-year  trust  period,  to  transfer  the  corpus  and  any  accum- 
ulated interest  and  income  derived  therefrom  to  named 
organizations  which  are  admittedly  charitable  and  religious 
organizations  within  the  coverage  of  Seaion  162(a)  of  the 
Internal  Revenue  Code,  stipra.  From  January  27,  1940, 
when  the  testatrix  died,  to  December  31, 1942,  during  which 
period  the  estate  of  the  testatrix  was  in  the  process  of  ad- 
ministration and  the  trust  had  not  been  established,  the 
administratrices  received  income  which  appellees  contend 
and  the  Distria  Court  has  held  is  exempt  from  income 
taxation  under  Seaion  162(a)  of  the  Internal  Revenue 
Code  as  having  been  permanently  set  aside  for  charitable, 
etc.,  purposes  by  virtue  of  the  above-stated  provisions  of 
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paragraph  Fourteenth  of  the  testatrix's  will.  The  District 
Court  did  not  state  the  reason  or  reasons  for  its  holding,  but 
from  any  point  of  view  the  holding  is,  we  submit,  clearly 
erroneous. 

The  deduaion  allowed  by  Seaion  162(a)  is  of  income 
which  "pursuant  to  the  terms  of  the  will  or  deed  creating 
the  trust,"  is  during  the  taxable  year  paid  or  permanently 
set  aside  for  charitable,  etc.,  purposes.  The  terms  of  the 
will  of  the  testatrix  therefore  control  in  determining  the 
status  of  income  asserted  to  be  exempt  from  tax  under  the 
statute,  irrespeaive  of  what  was  actually  done  with  the  in- 
come. Bank  of  America  Nat.  T.  &  Sav.  Ass'fi  v.  Comm/s- 
sioner,  126  F.  2d  48,  52  (CCA.  9th) ;  Commissioner  v.  Citi- 
zens &  So.  Nat.  Bank,  147  F.  2d  977,  980-981  (CCA.  5th) ; 
Charles  P.  Moorman  Home  for  Women  v.  United  States,  42 
F.  2d  257  (W.D.  Ky.) ;  cf.  Ithaca  Trust  Co.  v.  United  States, 
279  U.  S.  151.  Accordingly,  the  purpose  for  which  the  in- 
come involved  in  the  present  case  was  actually  used  is  im- 
material (Bank  of  America  Nat.  T.  &  Sav.  Ass'n  v.  Commis- 
sioner, supra),  as  is  also  the  manner  in  which  the  income 
was  treated  on  the  books  of  the  administratrices  and  trustees 
(Charles  P.  Moorman  Home  for  Women  v.  United  States, 
supra).^ 


2.  Tinkham  Gilbert,  one  of  the  trustee-appellees  herein,  testified  that 
the  cash  received  from  the  administratrices  was  set  up  as  part  of  tlie 
corpus  of  the  estate  on  the  trustees'  books.  (R.  "^8.)  It  may  also  be  that 
some  of  the  income  of  the  estate  was  used  to  pay  debts  and  legacies,  for 
the  trustees  received  some  $42,000  in  cash  from  the  administratrices 
(R.  51,  58),  whereas  the  total  net  income  reported  for  the  taxable  periods 
by  the  administratrices  was  $71,733.13  (R.  21). 
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In  addition,  to  meet  the  requirements  of  Seaion  162  (a) , 
the  income  received  by  the  administratrices  of  the  testatrix's 
estate  must  be  income  which,  pursuant  to  the  will  of  the 
testatrix,  is  "permanently"  set  aside,  or  is  to  be  used  "ex- 
clusively", for  charitable,  etc.,  purposes.  It  is  well  estab- 
lished that  income  is  not  permanently  set  aside  for  char- 
itable, etc.,  purposes  within  the  meaning  of  Section  162(a) 
if  under  the  will,  there  is  a  possibility  of  use  of  the  income 
for  other  than  a  charitable,  etc.,  purpose,  at  least  when  the 
possibility  of  use  for  another  purpose  is  not  so  remote  as 
to  be  negligible.  Merchants  Ba?7k  v.  Commissioner,  320 
U.  S.  256,  263;  Bank  of  America  Nat.  T.  &  Sav.  Ass'n  v. 
Commissioner,  supra;  Langenbach's  Estate  v.  Commissioner, 
134  F.  2d  590  (CCA.  6th) ;  Cojnmissioner  v.  Up  John's 
Estate,  124  F.  2d  73  (CCA.  6th) ;  Commissioner  v.  F.  G. 
Bonfils  Trust,  115  F.  2d  788  (CCA.  10th);  Boston  Safe 
Deposit  &  T.  Co.  v.  Commissioner,  66  F.  2d  179  (CCA. 
1st),  certiorari  denied,  290  U.  S.  700;  Charles  P.  Moorman 
Home  for  Women  v.  United  States,  supra;  Holcombe  v. 
United  States,  41  F.  Supp.  471  (Mass.)  ;  Colt  v.  Duggan,  25 
F.  Supp.  268  (S.D.N.Y.). 

In  the  present  case  15/20ths  of  the  income  received  by 
the  administratrices  was  subject  to  other  than  charitable,  &iz.^ 
uses  unless,  by  the  terms  of  the  testatrix's  will,  that  income 
passed  to  the  trustees  from  the  administratrices  as  a  part  of 
the  corpus  of  the  trust  for  which  provision  was  made  in 
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paragraph  Fourteenth  of  the  will.  The  testatrix  did  not 
direct  that  the  income  from  15/20ths  of  the  residue  of  her 
estate  be  set  aside  for  charitable,  etc.,  organizations.  On 
the  contrary,  she  directed  that  the  income  from  15/20ths 
of  the  residue  of  her  estate  be  devoted  to  the  care  and  main- 
tenance of  blood  relatives  of  herself  and  her  husband,  no 
farther  removed  than  first  cousins,  who  should  be  in  need 
of  financial  assistance  and  it  was  only  the  income  which  was 
not  used  for  such  a  purpose  and  was  "not  otherwise  disposed 
of  under  the  authority  herein  conferred"  which  was  to  be 
transferred  to  charitable,  etc.,  organizations,  along  with  the 
corpus  of  the  trust,  at  the  expiration  of  the  ten-year  trust 
period.  (R.  20.)  The  testatrix  also  evidently  intended  that 
all  expenses  of  the  administration  of  the  trust  should  be 
paid  from  the  income  of  15/20ths  of  her  residuary  estate, 
for  she  stated  that  it  was  her  "direaion  that  the  corpus  of 
said  trust  fund  be  kept  intaa."  (R.  20.)  Only  the  corpus  of 
the  trust,  which  was  to  be  kept  intact  by  the  trustees  and 
transferred  to  designated  charitable,  etc.,  organizations  at 
the  end  of  the  ten-year  trust  period,  was  dedicated  exclu- 
sively to  and  permanently  set  aside  for  charitable,  etc.,  pur- 
poses. If  the  income  involved  here — that  received  by  the 
administratrices  during  the  course  of  the  administration  of 
the  estate  prior  to  the  establishment  of  the  trust — remained 
income  when  and  if  transferred  to  the  trustees  after  the 
taxable  years,  and  thus  did  not  become  part  of  the  corpus 
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of  the  trust,  that  income  could  be  used  for  the  financial 
assistance  of  needy  relatives  of  testatrix  and  her  husband 
and,  accordingly,  was  not  permanently  set  aside  for  char- 
itable, etc.,  purposes  or  to  be  used  exclusively  for  such  pur- 
poses. 

As  this  Court  stated  in  Co7nmiss'toner  v.  Bishop  Trust 
Co.,  136  F.  2d  390,  391: 

Whether  the  money  here  in  question  was  received 
by  the  trustee  as  income  or  as  corpus  depends  upon  the 
effect  of  the  language  of  the  will  under  the  law  of  the 
jurisdiaion  in  which  the  estate  is  administered.  *  *  * 

Here,  the  testatrix's  estate  was  administered  in  the  State 
of  Oregon  (See  Exhibit  11)  and,  accordingly,  Oregon  law 
is  controlling. 

The  law  of  Oregon  in  this  conneaion  is  clear.  In  Kinney 
V.  U glow,  163  Or.  539,  the  testator,  Abel  Uglow,  provided 
in  his  will  that,  as  soon  as  his  estate  was  administered  upon, 
the  whole  of  his  estate  exclusive  of  a  bequest  made  to  his 
wife,  should  be  turned  over  to  a  trustee  who  was  direaed 
to  make  specified  ;nonthly  payments  to  members  of  the 
testator's  family.  The  executor  received  income  during  the 
administration  of  the  estate  and  before  the  trust  was  created 
and,  upon  completion  of  the  administration  of  the  estate 
but  before  the  trustee  was  appointed,  made  distributions  of 
the  income  to  the  beneficiaries  of  the  trust  in  amounts  which 
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covered  monthly  payments  for  prior  months.  The  question 
was  whether  the  executor  should  have  turned  over  this 
money  to  the  trust  instead  of  paying  it  out  to  the  bene- 
ficiaries. The  court  held  that  the  income  was  properly  paid 
out  to  the  beneficiaries,  stating  (pp.  553-555): 

The  general  rule  is  well  established  that  when 
property  is  devised  or  bequeathed  in  trust  to  pay  the 
income  therefrom  to  a  beneficiary  for  life  or  for  a 
limited  time,  such  beneficiary  is  entitled  to  payment 
of  the  income  fro//j  the  death  of  the  testator,  unless 
otherwise  provided  in  the  will :  ''=  "^^  * 

The  reason  for  the  above  rule,  as  often  expressed, 
is  that  the  life  tenant  ranks  first  in  the  consideration 
of  the  testator,  and  a  contrary  construction  would  take 
from  him  a  part  of  his  income  and  add  it  to  the  corpus 
of  the  estate,  thereby  at  the  expense  of  the  life  tenant 
increasing  the  estate  of  the  remaindermen. 
*         *         * 

The  faa  that  the  testator  devised  and  bequeathed 
the  residue  of  his  estate  to  John  C.  Uglow  as  trustee, 
with  direction  to  him  to  pay  the  income  therefrom  to 
designated  beneficiaries,  does  not  alter  the  general  rule 
hereinabove  stated  that  such  income  shall  accrue  to  the 
beneficiaries  as  of  the  date  of  the  testator's  death,  rather 
than  the  date  of  the  deliver)^  of  his  estate  to  the  trustee: 
*  *  *  .  [Italics  supplied.} 

The  general  rule  stated  and  applied  by  the  court  in  this 
case  was  reiterated  in  In  re  Feehely's  Estate,  170  P.  2d  757 
(Or.  1946),  and  stated  to  apply  in  that  case.   The  rule  is 
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one  which  is  appUcable  in  numerous  jurisdictions  (see,  e.  g., 
Hale  V.  AnglhiJ,  140  F.  2d  235  (CCA.  9th)  ;  Commissioner 
V.  Bishop  Trust  Co.,  supra;  Harrison  v.  Commissioner,  119 
F.  2d  963  (CCA.  7th)  ;  1  (Restatement  of  the  Law,  Trusts, 
Sec.  234)  and  which,  as  in  Oregon  (^Kinney  v.  Uglow, 
supra),  appHes  when  the  testamentary  trust  consists  of  the 
testator's  residuary  estate  (See  70  A.L.R.  637-644,  note;  158 
A.L.R.  443-447,  note).  Under  the  rule,  the  trustee  should 
not  add  income  received  by  the  executor  to  the  corpus  of  the 
trust.  4  Bogert,  Trusts  and  Trustees,  Sec.  811,  p.  2342. 

In  re  Feehely's  Estate,  supra,  may  at  first  blush  appear 
to  be,  but  is  not,  in  conflict  with  the  rule  as  stated  in  Kinney 
V.  Uglow,  supra.  In  In  re  Feehely's  Estate,  also  decided  by 
the  Supreme  Court  of  Oregon,  the  testator  made  specific 
bequests  of  all  of  her  assets,  except  a  parcel  of  real  property, 
and  devised  and  bequeathed  the  residue  of  her  estate  (con- 
sisting of  the  parcel  of  real  property)  in  trust  with  direc- 
tions to  the  trustees  to  pay  the  income  therefrom  for  the 
support,  maintenance  and  education  of  her  daughter 
Suzanne.  The  parcel  of  real  property,  which  was  income 
producing  property,  produced  $5,000  in  income  during 
the  administration  of  the  estate  before  the  payment  of  claims 
against  the  estate.  The  question  was  whether  the  property 
should  be  sold  in  order  to  obtain  money  to  pay  the  claims 
against  the  estate  or  whether  the  |5,000  in  income  could  be 
used  for  that  purpose.    It  was  held  that  the  $5,000  con- 
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stituted  a  part  of  the  residue  of  the  testator's  estate  and  was 
available  for  payment  of  the  claims  but  this  holding  re- 
sulted from  the  fact  that,  as  the  court  pointed  out,  most  of 
the  $5,000  was  earned  by  assets  which  would  not  have  re- 
mained a  part  of  the  residue  of  the  estate  had  those  assets 
(that  is,  the  income  producing  property)  been  sold  promptly 
to  provide  money  with  which  to  pay  the  claims  against  the 
estate.  That  the  court  did  not  intend  to  depart  from  the 
rule  stated  in  Kinney  v.  Uglow,  supra,  is  uncontravertible  in 
view  of  the  fact  that  the  rule  was  quoted  from  Kinney  v. 
Uglow,  and  stated  to  apply.  The  explanation  for  the  result 
reached  is  that  under  the  rule  it  is  the  income  from  the 
residue  as  subsequently  ascertained  which  is  available  for 
distribution  as  income  under  the  terms  of  the  trust  {Com- 
missioners. Bishop  Trust  Co.,  supra;  158  A.L.R.  443,  note) 
and  in  In  re  Feehelfs  Estate,  supra,  the  income  involved 
was  from  property  w4iich  ^^^ould  not  have  been  residue  of 
the  estate,  and  thus  not  corpus  of  the  trust,  if  the  income 
had  not  been  held  to  be  available  for  payment  of  claims. 
The  choice  in  that  case  was  as  ber^'een  the  adoption  of  the 
so-called  "Massachusetts"  rule  and  the  general  rule  as  to 
income  from  property  of  the  estate  sold  to  pay  debts,  claijus, 
etc.  In  adopting  the  general  rule  and  holding  that  such  in- 
come becomes  a  part  of  the  residue  of  the  estate,  the  de- 
cision applies  the  rule  that  the  income  received  by  the  ex- 
ecutor from  the  residue  as  subsequently  ascertained  is  dis- 
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tributable  by  the  trustees  as  income  in  accordance  with  the 
terms  of  the  trust. 

The  rule  that  the  income  from  the  residue  as  subse- 
quently ascertained  remains  income  distributable  as  such 
by  the  trustees  and  does  not  become  a  part  of  the  trust  corpus 
may  apply  even  though  in  distributing  the  trust  income 
trustees  are  required  to  exercise  a  discretion  based  upon  a 
specified  external  standard,  as  in  the  present  case,  and  are 
not,  as  in  the  usual  case  applying  the  rule,  merely  direaed 
to  pay  the  income  to  a  designated  person  or  persons  for  life 
or  for  a  stated  term  of  years.  In  In  re  Feehelfs  Estate,  mpra, 
where  the  Supreme  Court  of  Oregon  stated  that  the  rule 
applied,  trust  income  was  to  be  paid  for  the  support,  main- 
tenance and  education  of  the  testatrix's  daughter  and  any 
income  not  needed  for  those  purposes  was,  in  the  discretion 
of  the  trustee,  to  be  accumulated  and  held  for  the  account 
of  the  daughter.  In  Hewitt  v.  Hicock,  %  Conn.  176,  one 
of  the  cases  which  the  Oregon  Supreme  Court  cited  in 
Kinney  v.  JJglow,  supra,  as  authority  for  the  rule  (p.  554), 
it  was  stated  (96  Conn,  at  pp.  179-180)  : 

In  the  cases  cited,  the  right  of  the  life  tenant  to  re- 
ceive the  income  from  the  trustees  was  absolute.  In  this 
case  it  is  not.  During  the  minority  of  any  beneficiary 
the  trustees  are  to  expend  such  portion  of  the  income 
as  may  seem  necessary  to  provide  such  beneficiary  with 
a  comfortable  support  and  to  enable  him  or  her  to 
secure  a  good  education.  After  any  beneficiary  becomes 
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of  age,  he  or  she  is  not  entitled  to  receive  his  or  her 
share  of  the  income  absolutely,  unless  it  appears  to  the 
trustees  that  such  beneficiary  is  capable  of  managing 
and  applying  it.  And  any  portion  of  the  income  not 
used  in  any  year  is  to  become  a  part  of  the  principal. 

The  claim  made  on  behalf  of  die  possible  re- 
maindermen is  that  in  consequence  of  these  conditions 
in  the  will,  and  because  the  trustees  did  not  qualify 
until  May  17th,  1920,  all  of  the  interest  accrued  up  to 
that  date  had  become  "income  unused  in  any  year"  and 
must  be  added  to  principal. 

With  this  contention  we  do  not  agree.  *  *  * 

The  cases  cited,  and  the  manifest  intention  of  the 
testatrix,  required  us  to  hold  that  the  fund  in  question 
had  not  lost  its  character  as  income  when  it  came  into 
the  hands  of  the  trustees  in  1920,  """  ^•^  *  On  this  branch 
of  the  case  our  conclusion  is  that  the  trustees  are  re- 
quired to  treat  the  fund  as  income  in  their  hands,  and  to 
deal  with  it  as  part  of  the  income  of  the  first  fiscal  year 
of  the  trust.  [Italics  supplied.] 

As  indicated  in  Hewitt  v.  Hicock,  supra,  the  rule  stems 
from  an  attempt  to  effectuate  the  presumed  or  apparent  in- 
tent of  the  testator.  Tliis  the  Supreme  Court  of  Oregon 
recognized  when,  in  applying  the  rule  in  Kinney  v.  Uglow, 
supra,  it  stated  (p.  553) : 

In  construing  wills  the  first  duty  of  the  court  is  to 
ascertain,  if  possible,  the  intention  of  the  testator.  Tak- 
ing the  present  will  in  its  entirety,  it  is  evident  that 
Abel  Uglow  intended  that  the  provisions  thereof  as  to 
payment  of  income  from  the  estate  to  the  beneficiaries 
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named  should  be  effective  as  of  the  date  of  his  death 
and  not  the  date  of  delivery  of  the  estate  to  the  trustee. 
*  *  *  There  is  no  indication  in  the  will  that  the  income 
received  by  the  executor  shall  become  a  part  of  the 
corpus  of  the  trust  estate,  except  that  such  surplus  as 
may  remain  after  paying  the  allowances  provided  in 
paragraph  IV  of  the  will  is  to  be  added  to  the  trust 
estate.   [Italics  supplied.] 

There  can  be  little,  if  any,  doubt  that  in  the  present  case 
the  testatrix  intended  that  15/20ths  of  the  income  received 
by  the  administratrices  from  her  residuary  estate  was  to  re- 
main income,  available  for  payments  to  needy  blood  rela- 
tives, rather  than  to  become  part  of  the  corpus  of  the  trust 
set  aside  for  named  charitable,  etc.,  organizations.  In  para- 
graph Fourteenth  of  her  will  the  testatrix  stated  that 
15/20ths  of  the  residue  of  her  estate  was  to  be  held  by 
appellees  in  trust  "for  ten  years  after  my  decease"  [italics 
supplied]  and  provided  for  disposition  of  the  corpus  and 
accumulated  income  "upon  the  expiration  of  said  trust 
period  of  ten  years  after  my  decease."  (R.  20.)  Obviously, 
therefore,  she  assumed  that  the  trust  would  be  set  up  imme- 
diately upon  her  death  and  intended  that  the  income  from 
15/20ths  of  her  residuary  estate  should  be  available  for  dis- 
position as  income  to  needy  relatives  for  a  period  beginning 
at  her  death  and  ending  ten  years  later.  Indeed,  only  by 
considering  the  income  received  by  the  administratrices  as 
income  distributable  to  needy  relatives  could  the  income 
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from  15/20ths  of  the  testatrix's  residuary  estate  be  distrib- 
uted as  income  for  a  ten-year  period.  Plainly,  therefore,  as 
in  Commissioner  v.  Bishop  Trust  Co.,  supra,  p.  391,  decided 
by  this  Court,  "the  trustee  was  entitled  to  income  from  the 
date  of  the  testator's  death." 

The  income  to  which  the  trustees  were  entitled  as  in- 
come available  for  distribution  to  needy  relatives  included 
all  of  the  income  received  by  the  administratrices  during  the 
taxable  period  involved  here,  when  the  estate  was  in  the 
process  of  administration.  R.  C.  Glover,  who  handled  the 
probate  of  the  estate  and,  as  one  of  the  trustees,  is  an  appellee 
in  this  case  (R.  49),  testified  before  the  Distria  Court  as 
follows  (R.  51): 

A.  When  the  estate  was  closed — there  was  nothing 
disposed  of  during  the  course  of  administration  in  the 
way  of  property.  There  was  an  accumulation,  as  I  re- 
call, of  something  like  $42,000  of  funds. 

All  of  the  assets,  as  listed  in  the  inventory  and 
appraisement,  except  some  personal  property  that  was 
sold  under  authority  of  the  Court  and  report  made, 
such  as  personal  effeas  and  furnishings  and  things  of 
that  charaaer,  were  all  turned  over  to  the  Trust,  *  *  * 

Hence,  all  of  the  income  received  by  the  administratrices 
during  their  administration  of  the  estate  must  have  been  in- 
come from  property  the  administratrices  subsequently 
turned  over  to  the  trustees  as  residue  of  the  estate  and  which. 
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as  such,  became  the  corpus  of  the  trust.  In  any  event, 
appellees,  who  were  the  plaintiffs  in  the  District  Court 
seeking  a  refund  of  tax,  failed  to  prove  that  any  part  of 
the  net  income  during  the  taxable  period  was  derived  from 
property  which  did  not  constitute  residue  turned  over  to 
the  trustees. 

Contrary  to  the  contention  appellees  made  in  the  Distria 
Court  (See  R.  12,  40),  it  is  immaterial  whether  any  of  this 
income  could  have  been  paid  to  needy  relatives  during  the 
course  of  the  administration  of  the  estate  and  prior  to  estab- 
lishment of  the  trust.  Actually,  it  would  appear  that  claims 
of  needy  relatives  would  have  been  allowed  by  a  state  court 
during  the  administration  of  the  estate  if  any  such  claims 
had  been  pressed,  so  long  as  it  appeared  that  the  adminis- 
trators had  on  hand  income  which  would  later  pass  to  the 
trustees  as  income. 3  See  Kinney  v.  Uglow,  supra;  Reid  v. 
Dodge,  44  App.  D.  C.  558.  But  even  if  none  of  the  income 
received  by  the  administratrices  could  have  been  paid  out 
to  needy  relatives  during  the  taxable  period,  when  the 
testatrix's  estate  was  in  the  process  of  administration,  the 
income  was  nevertheless  not  permanently  set  aside  during 
the  taxable  years  as  required  by  Section  162  (a) ,  because  the 


3  R.  C.  Glover,  one  of  the  appellees,  testified  that  the  relatives  filed 
no  claims  during  the  course  of  probate;  that  during  the  course  of  probate 
a  number  of  them  inquired  as  to  their  rights;  and  that  they  were  in- 
formally advised  that  the  matter  of  allocation  of  any  funds  to  any  claimant 
had  to  await  the  formation  of  the  trust.    (R.  49-50.) 
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Income  was  at  that  time  siibjca  to  future  use  by  the  trustees 
for  payments  to  needy  relatives  and  thus  for  noncharitable 
purposes.  See  Charles  P.  Moorman  Home  for  Women  v. 
United  States,  supra;  Commissioner  v.  Up  John's  Estate  supra. 
In  the  very  first  year  after  the  trust  was  created  the  trustees 
could  use  the  income  received  by  the  administratrices  for 
payments  to  relatives.  See  Heivitt  v.  Hicock,  supra.  More- 
over, the  income  the  administratrices  received  remained 
subjea  to  use  for  payments  to  needy  relatives  during  the 
entire  period  of  the  trust,  for  the  testatrix  did  not  direa 
that  the  unused  income  of  any  year  was  to  be  added  to  the 
corpus.  Instead,  she  directed  that  at  the  expiration  of  the 
trust  the  corpus  and  "accumulated  interest  and  income"  (R. 
20)  should  be  transferred  to  the  designated  charities.  She 
must  therefore  have  intended  that  unused  income  was  to  be 
accumulated  as  income,  as  appellees  seem  to  have  conceded 
in  the  District  Court  (See  R.  39-41),  and  to  give  to  the 
charities  only  that  which  remained  at  the  expiration  of  the 
trust. 

Appellees  will  probably  contend,  as  they  did  in  the  Dis- 
tria  Court  (R.  12-13,  40) ,  that,  because  of  the  large  amount 
of  income  earned  by  the  trust,  there  was  no  real  possibility 
that  the  unused  income  of  any  given  year  would  be  used  for 
other  than  charitable,  etc.,  purposes.  We  are,  however,  here 
concerned  with  income  received  by  the  administratrices 
which  was  subjea  to  later  use  by  the  trustees  for  payments 
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to  needy  relatives,  not  with  income  which  the  trustees  did 
not  use  in  any  particular  year  of  the  trust  for  payments  to 
needy  relatives.  There  was  a  very  real  possibility  that  the 
income  received  by  the  administractrices  during  the  course 
of  the  administration  of  the  estate  would  be  used  for  pay- 
ments to  needy  relatives  immediately  upon  establishment 
of  the  trust  and  certainly  at  least  a  possibility  that  that  in- 
come, if  not  used  in  the  first  year  of  the  trust,  would  be  used 
in  subsequent  years  for  payments  to  needy  relatives.^ 
Whether  the  income  of  the  taxable  years,  instead  of  income 
subsequently  earned,  was  aaually  used  by  the  trustees  for 
payments  to  needy  relatives  is  immaterial.  Since  the  income 
of  the  taxable  years  was  during  those  years  subjea  to  at  least 
future  use,  in  the  option  of  the  trustees,  for  payments  to 
needy  relatives,  the  income  was  not  permanently  set  aside 
for  charitable,  etc.,  purposes  during  the  taxable  years.  Bank 
of  America  Nat.  T.  &  Sav.  Ass'n  v.  Commissioner,  126  F. 
2d  48,  51  (CCA.  9th).  The  right  to  a  deduaion  under 
Section  162(a)  depends  upon  the  effect  of  the  testatrix's 
will,  not  on  what  the  trustees  choose  to  do.  Appellee's 
contention  in  this  connection  is  apparently  based  upon  cases 
holding  that  income  was  permanently  set  aside  for  char- 
itable, etc.,  purposes  in  situations  where,  pursuant  to  the 
testator's  will,  the  possibility  that  the  income  would  be  used 


4  Tinkham  Gilbert,  one  of  the  trustee-appellees  herein,  testified  that 
the  trustees  had  no  way  of  knowing  what  the  relatives  might  need  in  the 
future.    (R.  65.) 
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for  other  than  charitable,  etc.,  purposes  was  so  remote  as 
to  be  negligible.  Obviously,  we  do  not  have  such  a  situation 
here. 

CONCLUSION 

The  decision  of  the  Distria  Court  is  incorrect  and  should 
be  reversed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 

Assistant  Attorney  General. 
Helen  R.  Carloss, 
Robert  N.  Anderson, 
Melva  M.  Graney, 

Special  Assistants  to  the 
Attorney  General. 
Henry  L.  Hess, 

United  States  Attorney. 
Thomas  R.  Winter, 

Special  Assistant  to  the 
Chief  Counsel. 

November,  1947. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3242 

J.    H.    GALLAGHER,    J.    IRA    McNUTT    and 
EARL  L.  McNUTT, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

I. 

This  action  arises  under  the  Act  of  March  3,  1887, 
c.  359,  Sections  1,  2,  24  Stat.  505,  as  amended; 
U.S.C,  Title  28,  Sections  41(20)  and  250(1),  com- 
monly known  as  the  Tucker  Act,  as  hereinafter 
more  fully  appears. 

II. 

Plaintiff  J.  H.  Gallagher  resides  in  the  City  of 
Corvallis,  Benton  County,  Oregon;  Plaintiffs  J.  Ira 
McNutt  and  Earl  L.  McNutt  reside  in  the  City  of 
Eugene,  Lane  County,  Oregon. 

III. 

The  nature  of  Plaintiffs'  claim  is  upon  a  contract, 
implied  in  fact,  with  the  Government  of  the  United 
States  for  a  reasonable  and  fair  market  value  of 
the  use  of  a  certain  road  belonging  to  Plaintiffs, 
which  was  used  by  authorized  officers  and  agents  of 
the  United  States  with  knowledge  of  Plaintiffs' 
ownership  thereof. 
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IV. 

The  facts  upon  wlii^'li  tliis  cljiiiii  is  })as('fl  arc  as 
follows : 

(a)  On  or  about  A[)iil  IJ,  1942,  Plaintiff  J.  II. 
Gallafj:]ior  entered  into  an  ap^reement  in  writinj^  witli 
Crown  Zellerbach  Corporation,  a  copy  of  v/ln'eh 
agreement  is  hereto  attached,  marked  Exhil)it  "A", 
whereby  said  [1*]  Crown  Zellerbach  Corporation 
granted  to  Plaintiff  J.  H.  Gallagher  the  right,  tor 
the  period  beginning  April  11,  1942,  and  extending 
to  and  including  the  31st  day  of  December,  1945, 
to  take  sand  and  gravel  from  a  parcel  of  hnid  de- 
scribed in  Exhibit  "A",  which  said  parcel  of  land 
consists  of  and  is  a  sand  and  gravel  bai-  adjacent 
to  and  on  the  westerly  side  of  the  Willamette  River, 

(b)  That  by  said  agreement  the  said  Crown 
Zellerbach  Corporation  further  granted  to  Plaintiff 
J.  PI.  Gallagher  the  right  to  construct  a  private  road 
upon  its  premises  adjacent  to  the  said  gravel  bar 
for  the  purpose  of  transporting  any  sand  and  gravel 
produced  to  market, 

(c)  On  or  about  April  13,  1942,  the  Plaintiff 
J.  H.  Gallagher  and  the  Plaintiffs  J.  Ira  McNutt 
and  Earl  L.  McNutt  entered  into  a  written  agree- 
ment, a  copy  of  which  is  attached  hereto,  marked 
Exhibit  *'B",  whereby  the  Plaintiff  J.  H.  Gallagher 
agreed  to  do  certain  things  and  the  Plaintiffs  J.  Ira 
McNutt  and  Earl  L.  McNutt  agreed,  among  other 
things,  to  install  bunkers,  machinery  and  equip- 
ment on  the  gravel  bar  and  to  process  sand  and 
gravel  from  the  l)ar, 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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(d)  Subsequent  to  April  13,  1942,  Plaintiffs  ex- 
pended over  $10,000.00  in  building  a  private  road, 
a  substational  portion  of  which  was  located  upon 
land  owned  by  said  Crown  Zellerbach  Corporation 
adjacent  to  said  sand  and  gravel  bar. 

(e)  Subsequent  to  the  construction  of  said  road, 
soldiers  from  Camp  Adair,  near  Corvallis,  Oregon, 
acting  under  instructions  of  their  superior  officers, 
hauled  over  66,917  cubic  yards  of  sand  and  gravel 
in  Army  trucks  and  other  conveyances  over  Plain- 
tiffs' road  to  Camp  Adair  where  [2]  they  were  used 
upon  the  roads  and  in  connection  with  other  work 
within  the  limits  of  the  Camp  Adair  Reservation, 

(f)  That  said  use  of  Plaintiffs'  road  was  made 
by  Defendant  with  full  knowledge  of  the  fact  that 
it  was  Plaintiffs'  property,  and 

(g)  That  the  reasonable  and  fair  market  value 
of  the  use  of  Plaintiffs'  road  was  and  is  in  excess 
of  $7,500.00. 

Wherefore,  Plaintiffs  pray  that  a  judgment  may 
be  entered  herein  in  their  favor  and  against  De- 
fe^idant  for  $7,500.00  and  costs  and  for  such  other 
and  further  relief  as  may  to  the  court  seem  proper. 

/s/  LAURENCE  T.  HARRIS, 
HAMPSON,  KOERNER, 
YOUNG  &  SWETT, 
'''  /s/  JAMES  C.  DEZENDORF, 

Attorneys  for  Plaintiffs.   [3] 
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ExrniuT  A 

This  Agreement,  Mado  and  entered  inio  thi.s  11th 
day  of  Ai)i'il,  1942,  In  and  })etween  Oown  Zeller- 
bach  Oorpoi'atioii,  a  (•ori)()ratioTi  of  tlie  State  of 
Nevada,  whose  principal  business  is  that  of  rnann- 
facturin^  paper,  hereinafter  called  the  "Sell(;r," 
and  J.  H.  Gallagher  of  ('orvallis,  Oregon,  herein- 
after called  the  "Purchaser," 

Witnesseth : 

The  parties  hereto,  each  in  consideration  of  the 
agreements  and  the  performance  thereof  on  the  part 
of  the  other,  do  agree: 

1.  Easement  to  Obtain  Sand  and  Gravel :  Sub- 
ject to  the  terms  and  conditions  hereof  and  subje<;t 
to  the  Purchaser  commencing  active  operations 
hereunder  within  Ninety  (90)  days  from  the  date 
of  this  agreement,  the  Seller  hereby  grants  the  Pur- 
chaser the  right  and  privilege  of  taking  sand  and 
gravel  from  the  following  described  property: 

A  parcel  of  land  in  Township  9  South,  Range  4 
West  of  the  Willamette  Meridian,  Polk  County, 
Oregon,  more  particularly  described  as  follows,  to- 
wit: 

Beginning  at  a  point  Twenty  (20)  chains  duje 
East  of  the  Township  line  from  the  Southwest  cor- 
ner of  Section  35  and  running  thence  East  to  the 
West  boundary  line  of  Isaac  N.  Miller's  D.L.C.  ; 
thence  Northeasterly  along  the  West  boundary  line 
of  said  claim  to  Northwest  corner  thereof;  thence 
East  along  the  North  boimdary  line  of  said  claim 
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to  the  West  bank  of  the  Willamette  River;  thence 
with  the  meanderings  of  said  river  to  the  mouth  of 
the  Luckimute  River;  thence  up  the  South  bank 
with  the  meanderings  of  said  river  to  a  point  due 
North  of  the  place  of  beginning,  and  thence  to  the 
place  of  beginning,  in  Section  35,  together  with  all 
accretion  thereto  which  under  the  laws  of  the  State 
of  Oregon  may  be  owned  by  the  Paper  Company. 
The  precise  place  or  places  from  which  said  Pur- 
chaser shall  be  permitted  to  take  sand  and  gravel 
hereunder  shall  be  designated  by  the  Purchaser 
from  time  to  time  as  required  by  the  users  of  the 
material  and  the  areas  from  which  sand  and  gravel 
may  be  taken  hereunder  shall  be  staked  out  upon 
the  ground  by  the  Purchaser  subject  to  approval 
of  the  Seller,  and  such  areas  may  not  exceed  the 
quantity  in  yardage  required  by  the  Purchaser  to 
maintain  his  stock  piles  or  fill  the  contract  require- 
ments of  the  users  of  such  sand  and  gravel  by  more 
than  Twenty-five  (25%)  Percent;  in  other  words, 
it  is  understood  by  and  between  the  parties  hereto 
that  the  Seller  may  sell  sand  and  gravel  from  the 
above  described  property  to  other  persons,  firms  or 
corporations  and  that  the  Purchaser  shall  not  be 
permitted  to  stake  out  in  advance  for  purchase 
hereunder  more  than  Twenty-five  (25%)  Percent 
in  excess  of  the  yardage  which  he  expects  to  place 
in  stock  piles  or  sell  to  the  users  of  such  material 
within  a  reasonable  period  of  time. 

2.     Easement   for   Location   of   Equipment    and 
Bunkers:     Subject    to    the    terms    and    conditions 


J.  II.  Gallagher  et  al.  7 

hereof,  the  S(!ll(!i'  her('I)y  grants  the  Pui'chaser  sueh 
rights  of  way  for  roads,  te]('j)liorie  and  ti'ansrnission 
lines  or  otlier  facilities  as  may  })e  refjuii-ed  nf)on 
its  property  together  with  the  right  and  privilege 
of  occupying  and  using  one  or  more  locations  uj)on 
its  property  to  l)e  hereafter  staked  ont  upon  Uie 
ground  by  the  Purchaser  with  the  aj)proval  of  the 
Seller,  to  be  used  by  the  Purchaser  for  the  construc- 
tion and  maintenance  of  bunkers  and  other  improve- 
ments and/or  stock  piles  reasonably  necessaiy 
and/or  convenient  for  tin;  handling  of  sand  and 
gravel  from  the  lands  of  the  Seller  under  the  pro- 
vision of  this  agreement.  [5] 

3.  Manner  of  Operation:  It  is  expressly  undei'- 
stood  that  the  Purchaser,  in  taking  said  sand  and 
gravel  under  the  provision  of  this  agreement,  shall 
not  needlessly  interfere  with  the  use  of  the  adjacent 
property  of  the  Seller,  or  with  any  operation  of  the 
Seller,  and  particularly  the  Purchaser  shall  not 
needlessly  interfere  in  any  manner  with  the  opera- 
tions of  any  other  person,  firm  or  coiporatiou  who 
ma}''  contract  for  the  purchaser  of  sand  and  gravel 
from  the  hereinabove  described  pT'oi^ei'ty  of  th(^ 
Seller  immediately  adjacent  to  or  abutting  u]H)n 
the  area  staked  out  by  the  Purchaser  with  the  ap- 
proval of  the  Seller  and  from  which  sand  and 
gravel  is  being  removed  hereunder  by  tlio  Pur- 
chaser; nor  shall  the  Seller  or  any  other  person, 
firm  or  corporation  obtaining  sand  and  gravel  from 
such  adjacent  property,  needlessly  interfere  with 
the  operations  of  the  Purchaser. 
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4.  Use  of  Roads  and  Rights  of  Way:  As  part 
consideration  for  the  sand  and  gravel  purchased 
hereunder  by  the  Purchaser,  the  Purchaser  hereby 
agrees  that  the  Seller  or  its  Assignees  shall  have 
the  right  to  use  any  private  roads  constructed  by 
or  used  by  the  Purchaser  for  obtaining  the  sand 
and  gravel  purchased  hereunder;  it  being  under- 
stood that  such  private  roads  shall  be  available  to 
the  Seller  and  any  persons,  firms  or  corporations 
to  whom  the  Seller  may  sell  sand  and  gravel  from 
and  herein  described  property,  provided  the  Seller 
and/or  such  persons,  firms  or  corporations  shall 
reimburse  the  Purchaser  on  some  reasonable  basis 
for  the  use  of  such  private  roads;  such  reimburse- 
ment to  be  at  a  reasonable  roj^alty  rate  on  a  per 
cubic  yard  basis  which  would  not  be  greater  than 
a  fair  share  or  proportionate  cost  of  constructing 
and  maintaining  such  private  road  or  roads,  taking 
into  consideration  the  yardage  of  sand  and  gravel 
being  hauled  by  the  Purchaser  and  the  yardage  of 
sand  and  gravel  to  be  hauled  by  the  Seller  or  such 
persons,  firms  or  corporations  to  whom  it  might  sell 
sand  [6]  and  gravel.  In  the  event  the  Purchaser  is 
not  carrying  on  active  operations  hereunder,  he  shall 
not  be  required  to  maintain  his  private  roads  for 
the  use  of  others  while  not  operating.  It  being 
understood  that  during  such  period  of  time,  the 
Seller  or  such  other  persons,  firms  or  corporations 
to  which  it  may  sell  sand  and  gravel  from  its 
property  shall,  if  using  the  private  roads  of  the 
Purchaser,  maintain  such  private  roads  in  a  good 
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state  of  i-cpair  until   such   time  as   tlic    I*uJclias(!r 
may  resiiino  ac'tivo  operations  heroundci*. 

5,  Pri(;o  for  Sand  and  Gravel :  For  eacli  euhie 
yard  of  sand  and/or  gravel  removed  from  the  j)ioj)- 
erty  of  the  Seller  as  lieivinabove  deseribed,  the 
Purchaser  shall  pay  the  Seller  Ei^ht  (8e)  Cents 
per  cubic  yard;  such  rate  shall  ap])ly  to  both 
washed  and/or  unwashed  sand  and  gravel  whether 
used  for  road  material  or  for  other  concrete  con- 
struction or  maintenance.  Provided,  however.  WvA. 
if  the  State  of  Oregon  shall  assert  a  claim  to  any 
of  the  sand  and  gravel  sold  hereunder,  the  Seller 
may,  at  its  option,  refund  the  payment  made  by  the 
Purchaser  for  the  quantity  of  sand  and  giavel 
claimed  by  the  State  and  in  this  event,  the  Pur- 
chaser shall  assume  the  full  liability  of  making  pay- 
ment to  the  State  of  Oregon  for  the  sand  and  gravel 
or  other  material  removed  from  any  ])r()peity,  the 
title  to  which  may  rest  in  the  State  of  Oregon,  or, 
if  it  elects  so  to  do,  the  Seller  may  retain  the  amount 
received  from  the  Purchaser  for  sand  and  gravel 
removed  from  land  claimed  by  the  State  of  Oregon 
and  in  this  event  the  Seller  shall  assume  the  obliga- 
tion of  defending  any  suit  prosecuted  in  the  name 
of  the  State  of  Oregon,  but  in  the  event  of  a  judg- 
ment in  favor  of  the  State  of  Oregon,  the  Seller 
shall  not  be  obligated  to  pay  to  the  State  of  Oregon 
a  sum  in  excess  of  the  amoimt  received  from  the 
,  Purchaser  for  the  sand  and  gravel  or  other  material 
claimed  by  the  State  of  Oregon,  and  the  Purchaser 
agrees  to  pay  to  the  [7]  State  of  Oregon  any  judg- 
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ment  in  excess  of  the  amount  received  by  the  Seller. 
The  Purchaser  shall  have  the  privilege  of  joining 
with  the  Seller  in  the  defense  of  any  suit  which 
may  be  brought  in  the  name  of  the  State  of  Oregon 
to  collect  a  royalty  on  any  of  the  sand  and  gravel 
or  o^her  material  removed  from  the  hereinabove 
described  property. 

6.  Payment  for  Sand  and  Gravel :  On  or  before 
the  10th  day  of  each  month  during  the  term  of  this 
agreement,  the  Purchaser  will  render  the  Seller  a 
statement  of  all  sand  and/or  gravel  which  may  have 
been  removed  by  it  from  the  land  of  the  Seller 
during  the  preceding  month  based  upon  the  tickets 
issued  on  each  load  of  material  and  will  remit  with 
such  statement  such  amount  as  may  be  due  the 
Seller  hereimder  for  sand  and/or  gravel  removed 
during  the  preceding  month.  The  Seller  shall  have 
the  right  to  examine  all  books,  records  and  accounts 
of  the  Purchaser  to  satisfy  itself  as  to  the  accuracy 
of  statements  rendered  by  the  Purchaser  and  the 
Purchaser  hereby  agrees  that  tickets  bearing  con- 
secutive numbers  will  be  used  in  maintaining  a 
record  of  the  quantity  of  sand  and/or  gravel  re- 
moved from  the  property  of  the  Seller  and  shall 
issue  a  numbered  ticket  for  each  load  of  material 
removed  from  the  property ;  such  ticket  to  also  show 
the  date  issued  and  bear  the  signature  of  the  truck 
driver  or  the  name  of  the  person  using  the  material. 

7.  Quality:  The  quality  of  the  sand  and/or 
gravel  sold  and  purchaser  hereunder  shall  conform 
to  the  sjjecitications  required  for  ordinary  road  con- 
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.struction  biillast  oi*  for  concroto  use  in  p.aviiig,  foun- 
dation woik  ()!•  other  huilclinp^  construction.  Any 
soil  or  oilici-  waste  matcirial  not  suitable;  foi'  use  l)y 
the  Purchaser  may  be  excavated  and  placed  u])on 
the  adjacent  land  of  tlie  Seller  at  a  location  to  be 
designated  by  the  Seller;  provided,  however,  that 
such  waste  material  shall  be  spread  upon  the  adja- 
cent land  as  directed  by  the  Pai)er  Company.  It  [8] 
being  understood  that  such  waste  material  may  not 
be  placed  upon  that  portion  of  the  land  of  the  Paper 
Company  not  staked  out  by  the  Purchaser  arid  f  i-.mu 
which  sand  and  gravel  may  be  sold  to  others. 

8.  Term:  The  term  of  this  agreement  shall  be 
from  date  hereof  to  and  including  the  31st  day  of 
December,  1945.  Provided,  however,  that  this  a.<rree- 
inent  shall  automatically  terminate  in  the  event  the 
Purchaser  shall  fail  to  commence  active  oj^erations 
hereunder  on  or  before  July  1,  19-12.  The  Purchaser 
shall  be  presumed  to  have  commenced  active  oi)era- 
tions  hereunder  if  he  shall  commence  the  construc- 
tion of  bunkers  and  other  improvements  required 
for  the  handling  of  sand  and  gravel  from  the  lands 
of  the  Seller  and  shall  engage  in  placing  sand  and 
gravel  in  stock  piles  or  in  making  actual  delivery 
of  such  material  to  any  persons  engaged  in  load 
construction,  foundation  work  or  other  ])uiding 
construction  incidental  to  or  in  connection  with 
the  so-called  Albany-Corvallis  Cantomnent  for 
which  construction  contracts  are  now  being  let  by 
the  U.  S.  Army  Engineers.  If  the  operations  of  the 
Purchaser  hereunder  are  conducted  satisfactorv  to 
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the  Seller,  this  agreement  may  be  extended  from 
year  to  year  by  mutual  agreement  between  the 
parties  hereto. 

9.  Indemnity :  The  Purchaser  will  save  and  hold 
harmless  the  Seller  from  any  loss,  damage,  charge 
or  expense,  arising  or  growing  out  of  the  perform- 
ance, non-performance  and/or  mal-performance  by 
the  Purchaser  of  the  obligations  assumed  by  him 
under  this  agreement,  or  in  the  performance  by  him 
of  the  operations  contemplated  hereunder. 

10.  Default:  Upon  default  of  the  Purchaser  in 
the  performance  of  any  obligation  by  him  assumed 
hereunder,  after  Thirty  (30)  Days'  notice  in  writing 
from  the  Seller  requesting  performance  hereunder, 
the  Seller  may,  at  its  [9]  discretion,  cancel  and  ter- 
minate this  agreement  by  declaration  in  writing  to 
that  effect  to  be  served  upon  the  Purchaser. 

11.  Removal  of  Property:  Within  thirty  (30) 
days  after  the  expiration  or  termination  of  this 
agreement,  the  Purchaser  will  remove  his  bunkers, 
improvements  and/or  personal  property  from  the 
property  of  the  Seller. 

12.  Taxes  and  Liens:  The  Purchaser  will 
promptly  pay  any  and  all  taxes  which  may  be  law- 
fully assessed  and  levied  against  any  improvements 
of  the  Purchaser  erected  hereunder  and/or  against 
the  business  and/or  operations  of  the  Purchaser 
hereunder,  and  will  not  permit  such  taxes  and/or 
assessments  to  become  delinquent. 

The  Purchaser  will  promptly  pay  for  all  labor 
and  material  which  may  be  employed  or  used  in  the 
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conduct  of  Ids  oporations  hereunder  and  will  not 
suffer  nor  permit  any  lien  of  any  kind  oi-  nature 
to  attach  to  th(^  ))rof)erty  of  the  Selh'r  l>y  reason 
thereof. 

13.  Assip^nnient :  The  Purchaser  will  not  assijjrn 
this  agreement  nor  any  interest  herein,  nor  sublet 
any  operation  hereunder  without  first  o!)taining  the 
consent  in  writing  of  the  Seller  to  such  assignment 
or  subletting.  Provided,  however,  that  the  Pur- 
chaser may  assign  this  agreement  to  McNutt 
Brothers  of  Eugene,  Oregon  foi-  the  purpose  of 
carrying  out  the  provisions  of  said  agreement  but 
such  assignment  shall  not  be  effective  unless  and 
until  McNutt  Brothers  execute  a  formal  agreement 
in  favor  of  the  Seller  in  which  they  agree  to  as- 
sume and  carry  out  all  of  the  obligations  of  the 
Purchaser  hereunder.  Such  agreement  shall  in- 
corporate all  of  the  conditions  and  provision  of 
this  agreement  by  reference  therein  and  the  attach- 
ment thereto  of  the  executed  counterparts  of  this 
agreement.  Such  agreement  shall  further  provide 
that  the  said  McNutt  Brothers  may  not  thereafter 
assign  the  agreement  or  any  [10]  interest  therein, 
nor  sublet  any  operation  thereunder  without  tirst 
obtaining  the  consent  in  writing  of  the  Seller  to 
such  assignment  or  subletting. 

14.  This  Agreement  Exclusive:  All  othcn*  verbal 
and/or  written  agreements  between  the  jiarties 
hereto,  concerning  the  subject  matter  hereof,  are 
hereby  cancelled,  terminated  and  held  for  naught, 
and  it  is  expressly  understood  that  this  agreement 
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shall  be  the  sole  and  exclusive  agreement  between 
the  parties,  governing  their  relations  with  respect 
to  the  subject  matter  of  this  agreement.  And  it  is 
further  understood  between  the  parties  hereto  that 
the  rights  of  the  Purchaser  to  obtain  sand  and 
grnvel  from  the  hereinabove  described  real  x>i'op- 
erty  of  the  Seller  is  not  exclusive  and  that  the  Seller 
retains  the  right  to  sell  sand  and  gravel  from  its 
property  to  other  persons,  firms  or  corporations  and 
the  right  to  go  upon  its  property  for  all  purposes 
incidental  thereto  and  may  permit  others  to  con- 
struct and  maintain  on  its  premises  bunkers  and 
other  improvements  reasonably  necessary  and/or 
convenient  for  the  removal  of  sand  and  gravel,  all 
of  which  may  be  removed  over  any  private  rights 
of  way  or  roads  owned  by,  used  by  or  in  the  posses- 
sion of  the  Purchaser  and/or  his  successors  or  as- 
signs as  of  or  subsequent  to  the  date  of  this  agree- 
ment. 

15.  Purchaser  as  Independent  Operator:  It  is 
understood  by  and  between  the  parties  hereto,  that 
the  Purchaser  shall  operate  hereunder  as  an  Inde- 
pendent Contractor  and/or  Operator  and  not  as 
an  employe  of  the  Seller,  and  that  any  person  or 
persons  employed  by  the  said  Purchaser  to  aid  or 
assist  in  carrying  on  the  work  under  the  conditions 
of  this  Agreement,  shall  be  employes  of  the  said 
Purchaser  and  not  employes  of  the  Seller.  [11] 

(a)  The  Purchaser  further  agrees  to  carry  on  the 
work  to  be  performed  under  this  Agreement,  within 
the  terms  of  and  subject  to  the  compensation  and/or 
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indiisti'ial  insurance  act  of  the  State  of  Orej^on,  and 
will  pay  any  and  all  Hnnis  duo  and  payable  tlicrcfor 
to  th(^  (^)Tn?nission  adniinistci'in^  such  A<-t. 

(h)  Tlic  Piircliasei-  fui'tlicr  agrees  to  i)ay  or  cause 
to  he  i)aid  to  any  Federal,  State,  County,  Tity,  }.\\i- 
nicipal  or  other  apjency,  authority  or  comniissi(-»n 
having  jurisdiction  in  the  premises,  any  compensa- 
tion, fee,  license,  tax  or  other  i)ayments,  including 
employers'  and  employes'  payi-nll  contj-itiutimi  or 
deduction,  required  to  be  paid  by  the  Pui-chaser,  his 
representatives,  agents  or  employes,  or  by  his  As- 
signees, Sub-contractors  or  the  icjM'csentatives, 
agents  or  employes  of  such  Assignees  or  Sub-con- 
tractors, under  the  provisions  of  any  law,  ordinance 
or  regulation  applicable  thereto;  and,  it  is  ex])ressly 
understood  and  agreed  by  the  parties  hereto,  that 
the  Seller  shall  not  be  h(dd  liable  or  responsible  for 
the  collection,  deduction  and/or  payment  of  any 
sums  required  to  be  paid  as  aforesaid,  and  the  Pur- 
chaser will  save  and  hold  harmless  the  Seller  from 
any  and  all  liability  whatsoever,  for  the  colh  ction, 
deduction  and/or  payment  of  any  sums  required 
to  be  paid  under  any  such  law.  ordinance  or  reuu- 
lation. 

(c)  The  Purchaser  has  qualified  or  hereby  agrees 
to  immediately  qualify  and  will  require  his  As- 
signees and/or  any  and  all  Sub-contractors  to 
qualify,  and  remain  qnalitied  for  the  term  of  this 
Agreement,  as  an  employer  or  employers  under  any 
and  all  Social  Security  laws  or  similar  statutes,  if 
permitted  so  to  do  voluntarily  or  otherwise.   [12] 


16 


United  States  of  America  vs. 


I 


In  Witness  Wliereof,  the  parties  hereto  have 
caused  this  Agreement  to  be  executed  as  below  sub- 
scribed. 

CROWN  ZELLERBACH 
CORPORATION, 
By  LOUIS  BLACK, 

Chairman  of  the  Board. 


Attest : 


Witnesses 


D.  J.  OALEN, 

Secretary. 

E.  H.  POST, 
A.  HEROUX. 


Witnesses : 


J.  H.  GALLAGHER. 

BELLE  K.  GALLAGER, 
ALCON  E.  J.  GALLAGHER. 


Approved  as  to  form: 

GRIFFITH,  PECK, 
PHILLIPS  &  NELSON, 
By  CLARENCE  D.  PHILLIPS. 

Approved : 

E.  H.  P., 

J.  H.  G.  [13] 
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KXlIIIilT   I^ 

A^rooment 

(Between  McNutt  JJros.  and  J.  H.  Galla^^ier) 
This  Agreement  entered  into  between  p]arl  L. 
McNutt  and  J.  Ira  McNutt,  partners  doing  business 
under  the  firm  name  and  style  of  McNutt  Bros., 
and  hereinafter  for  brevity  sometimes  referred  to 
as  ''McNutt  Bros.,"  and  J.  H.  (iallagher,  for  brevity 
hereinafter  sometimes  referred  to  as  "GaHagher,'* 

Witnesseth  : 

Recitals : 

A.  Gallagher  has  a  letter  from  Crown  Zeller- 
bach  Corporation  dated  March  13,  1942  committing 
that  corporation  to  enter  into  a  lease  for  the  term 
of  three  (3)  years,  for  the  rentals  and  on  the  terms 
and  conditions  set  forth  in  said  letter,  entitling 
Gallagher,  his  heirs  or  assigns,  to  remove  sand  and 
gravel  from  what  is  known  as  the  Santiam  Bar, 
which  is  located  at  a  point  near  the  confluence  of 
the  Santiam  River  with  the  Willamette  River  in 
Polk  County,  Oregon.  It  is  contemplated  that  a 
formal  lease  will  be  executed  by  said  Crown  Zeller- 
bach  Corporation  and  said  Gallagher.  A  copy  of 
said  lease,  when  made,  shall  be  attached  hereto  and 
marked  Exhibit  A  and  made  a  part  hereof. 

B.  A  right  of  way  has  been  granted  by  A.  W. 
Crocker  and  his  wife  to  Gallagher  over  what  is 
known  as  the  Crocker  farm,  and  a  copy  of  said 
grant  of  right  of  way  is  attached  hereto,  marked 
Exhibit  B  and  made  a  part  hereof. 
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C.  L.  M.  Gossler  and  his  wife  have  granted  to 
Gallagher  a  right  of  way  over  the  Gossler  farm; 
and  a  copy  of  said  grant  of  right  of  way  is  attached 
hereto,  marked  Exhibit  C  and  made  a  part  hereof. 

D.  The  jights  of  way  granted  under  and  by 
force  of  Exhibits  B  and  C  afford  ingress  to  and 
egress  from  said  Santiam  Bar.  [14] 

E.  D.  C.  Crawford  and  his  wife  have  granted  to 
Gallagher,  his  heirs  or  assigns,  a  lease  entitling 
Gallagher  to  take  gravel  and  sand  from  an  area 
inside  lands  owned  by  said  Crawf ords,  for  the  price 
and  on  the  terms  and  conditions  set  forth  in  said 
lease,  and  a  copy  of  said  lease  is  attached  hereto, 
marked  Exhibit  D  and  made  a  part  hereof. 

F.  Gallagher  has  incurred  certain  expenses  in 
procuring  said  leases  and  rights  of  way. 

G.  Although  the  parties  contemplate  that  most 
of  the  sand  and  gravel  to  be  taken  from  the  San- 
tiam Bar  will  be  used  in  connection  with  the  de- 
velopment of  the  Cantonment  now  in  the  course  of 
construction  and  situate  between  Corvallis  and  Mon- 
mouth, Oregon,  nevertheless,  it  is  also  contemplated 
that  McNutt  Bros,  will  sell  sand  and  gravel  to  any 
other  party  or  parties  desiring  to  buy  for  prices 
satisfactory  to  McNutt  Bros. 

Now,  Therefore,  in  consideration  of  the  premises 
and  the  mutual  promises  herein  contained,  and  the 
moneys  to  be  paid  and  things  to  be  done  as  herein 
specified,  it  is  agreed  between  the  parties  hereto  as 
follows : 
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I. 

Covenants  by  Gallagher 

Gallagher  covenants  and  agrees  as  follows: 

1.  Thai  lie  will  coinr-idently  with  the  execution 
of  these  presents  execute  and  deliver  to  MfNutt 
Bros,  assignments  of: 

(a)  The  Santiam  Bar  lease; 

(b)  The  Crocker  right  of  way; 

(c)  The  Gossler  right  of  way;  and 

(d)  The  Crawford  lease. 

2.  That  he  will  give  such  of  his  time  and  atten- 
tion to  sales  of  sand  and  gravel  to  be  taken  from 
said  Santiam  Bar  and  to  the  collection  of  the  pro- 
ceeds of  such  sales  as  [15]  McNutt  Bros,  may  from 
time  to  time  request;  and  Gallagher  shall  be  paid 
by  McNutt  Bros,  for  said  services,  on  a  sale  basis, 
such  amounts  as  the  parties  hereto  may  hereafter 
determine,  together  with  his  reasonable  expenses 
incurred  in  the  rendition  of  such  services. 

3.  That  he  will  endeavor  to  obtain  leases  on  such 
other  areas  as  are  accessible  to  said  Cantonment 
as  McNutt  Bros,  may  indicate,  and  if  Gallagher 
does  acquire  such  leases  on  such  terms  and  for  such 
prices  as  may  be  mutually  satisfactory  to  him  and 
McNutt  Bros,  he  shall  assign  the  same  to  McNutt 
Bros,  on  such  terms  as  McNutt  Bros,  and  Gallagher 
may  hereafter  agree. 

II. 
Covenants  by  McNutt  Bros. 

McNutt  Bros,  covenant  and  agree  as  follows: 
1.     That  they  will  within  a  reasonable  time  fur- 
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nish  and  commence  to  install  on  the  Santiam  Bar, 
and  with  reasonable  diligence  complete  the  work 
of  installing  such  equipment  as  will  produce  a 
minimum  of  seventy-five  (75)  yards  more  or  less 
of  sand  and  gravel  per  hour  from  said  Santiam  Bar. 

2.  That  they  will  manage  and  cany  on  the  work 
and  business  of  operating  said  plant  so  to  be  in- 
stalled until  said  Santiam  Bar  is  exhausted,  but  in 
no  event  beyond  the  term  of  three  years  prescribed 
in  the  Santiam  lease. 

3.  Nothing  herein  contained  shall  be  so  construed 
as  to  obligate  McNutt  Bros,  to  crush  any  gravel  or 
any  rock.  However,  it  is  agreed  that  if  any  rock 
or  gravel  is  crushed  in  the  operation  of  the  plant  on 
said  Santiam  Bar  the  parties  hereto  shall  share  in 
the  profits  on  the  same  basis  as  herein  prescribed. 

III. 

Mutual  Covenants  and  Agreements 

It  is  agreed  between  Gallagher  and  McNutt  Bros. 
as  follows: 

1.  McNutt  Bros,  shall  be  paid  each  month  as 
rental  for  the  use  of  all  equipment  installed  by 
them  an  amount  equal  to  Ten  percent  (10%)  of  the 
original  cost  of  such  equipment  for  the  first  shift 
of  each  calendar  day  and  Five  percent  (5%)  for 
each  additional  shift  in  such  calendar  day. 

Gallagher  shall  be  paid  rentals  on  the  same  basis 
as  the  rentals  paid  to  McNutt  Bros,  for  all  equip- 
ment furnished  by  Gallagher  at  the  request  of 
McNutt  Pros,  and  used  by  McNutt  Bros,  in  the 
operation  of  the  Santiam  Bar. 
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2.  Tlic  cost  of  [)lacin,i^  cqiiipincnt  in  position 
sli.'ill  be  incliKknl  as  ;i  \)'<\v\  of  the  expense  of  opei-a- 
tioii. 

3.  Mc'Nutt  J3ros.  sliall  be  rcirnbiirsod  U)V  ex- 
penses liereal'tcu'  incuiTcd. 

4.  Gallagher  shall  out  of  the  firs(-  net  profits  be 
reimbursed  for  all  expenses  ineurred  by  him  to  date. 

5.  Qalkig'hci'  may  I'loni  time  to  time  and  as  often 
as  he  desires  so  to  do  call  upon  the  Bookkeeper  for 
information  as  to  the  then  condition  of  the  books 
with  reference  to  the  8antiam  Bar. 

6.  All  equii)ment  furnished  by  the  McNutt  Bros. 
shall  at  the  end  of  the  ojjerations  hereunder  be  re- 
turned to  McNutt  Bros,  in  as  j^jood  working  condi- 
tion as  the  same  were  at  the  time  of  the  installation, 
reasonable  wear  and  tear  and  damage  by  the  ele- 
ments excepted. 

7.  It  is  expressly  agreed  that  the  matter  of 
operating  the  Crawford  bar,  if  the  same  is  operated, 
is  to  be  determined  by  the  parties  hereto  at  some 
future  time. 

8.  After  j)aying  all  the  expenses  of  the  operation 
of  the  Santiam  Bar  the  net  profits,  if  any,  shall  be 
divided  as  follows:  On  the  first  day  of  each  calendar 
month  beginning  with  August  1,  1942,  arid  so  long 
as  the  parties  hereto  operate  hereunder,  all  surplus 
funds  remaining  after  the  payment  of  expenses  shall 
be  divided  one-third  to  J.  H.  Gallagher,  one-third  to 
Earl  L.  McNutt  and  one-third  to  J.  Ira  McNutt; 
and  upon  completion  of  the  operations  hereunder, 
with  reference  to  the  Santiam  Bar,  the  McNutt 
Bros,  shall  furnish  to  Gallagher  a  complete  state- 
ment showing  the  operations  hereunder. 
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9.  These  presents  shall  be  binding  upon  and  the 
benefits  thereof  shall  inure  to  not  only  the  respec- 
tive parties  hereto  but  also  to  the  respective  heirs, 
legal  representatives  and  assigns  of  the  parties 
hereto. 

In  Witness  Whereof  the  parties  hereto  have  sub- 
scribed these  presents  in  triplicate  this  13th  day  of 
April,  1942. 

/s/  EARL  L.  McNUTT, 
/s/  J.  IRA  McNUTT, 

Partners  doing  business  under 
the  name  of  McNutt  Bros. 

/s/  J.  W.  GALLAGHER. 

State  of  Oregon, 
County  of  Benton — ss. 

I,  J.  H.  Gallagher,  being  first  duly  sworn,  depose 
and  say  that  I  am  one  of  the  Plaintiffs  in  the  above 
entitled  action;  and  that  the  foregoing  Complaint 
is  true  as  I  verily  believe. 

/s/  J.  H.  GALLAGHER. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  August,  1946. 

[Seal]        /s/  W.  M.  BEALS, 

Notary  Public  for  Oregon. 

My  commission  expires  Dec.  2,  1949. 
[Endorsed]:     Filed  Aug.   23,  1946.   [18] 
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[Title  or  DiKtricI  Court  .-ind  ^'niisc] 

S1  ilHJJ.ATlON 

It  Is  Ileich^y  8ti])iilat('(l  by  and  hclween  Frank  (\ 
McColloch,  attorney  for  Plaintiffs  herein,  and 
Henry  L.  Hess,  United  States  Attorney  for  the 
District  of  Oregon,  and  Victor  E.  Harr,  Assistant 
United  States  Attorney,  attorneys  for  Defendant 
herein,  that  the  defendant  may,  pursuant  to  ap- 
proval of  the  Court,  have  30  days  from  October  26, 
1946,  within  which  to  answer  or  otherwise  appear 
herein. 

Dated  at  Portland,  Oregon,  this  23rd  day  of 
October,  1946. 

/s/  FRANK  r.  McCOLLOCH, 

Of  Attorneys  for  Plaintiffs. 

HENRY  L.  HESS, 

United  States  Attorney 
for  the  District  of  Oregon. 

/s/  VICTOR  E.  HARR, 

Assistant  United 
States  Attorney, 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  October  29,  1946.  [19] 
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[Title  District  Court  and  Cause.] 

ORDER 

Based  upon  stipulation  of  Frank  C.  McCoUoch, 
attorney  for  Plaintiff's  herein,  and  Henry  L.  Hess, 
United  States  Attorney  for  the  District  of  Oregon, 
and  Victor  E.  Harr,  Assistant  United  States  Attor- 
ney, Attorneys  for  Defendant,  it  is  hereby 

Ordered  that  the  defendant  be,  and  it  is  hereby, 
granted  30  days  from  October  26,  1946,  within  which 
to  answer  or  otherwise  appear  herein. 

Dated  at  Portland,  Oregon,  this  29th  day  of 
October,  1946. 

CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed]:     Filed  October  29,  1946.  [20] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  James  C. 
Dezendorf,  attorney  for  Plaintiffs  herein,  and 
Henry  L.  Hess,  United  States  Attorney  for  the  Dis- 
trict of  Oregon,  and  Victor  E.  Harr,  Assistant 
United  States  Attorney,  attorneys  for  Defendant 
herein,  that  the  defendant  may,  pursuant  to  ap- 
proval of  the  Court,  have  30  days  from  November 
26,  1946,  within  which  to  answer  or  otherwise  ap- 
pear herein. 
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Dated  at  Poi-tlniid,  Oi-ogon,  tliis  2f)tli  day  of  No- 
vember, 194(). 

/s/  JAMKS  C.  DEZENDORF, 

Attorney  for  Plaintiffs. 

HENRY  L.  HESS, 

United  States  Attorney 
for  the  District  of  Oregon. 

/s/  VICTOR  E.  HARR, 
Assistant  United 
States  Attorney, 

Attorneys  for  Defendant. 
[Endorsed] :     Filed  December  2,  1946.  [21] 
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ORDER 

Based  upon  stipulation  of  James  C  Dezendorf, 
attorney  for  plaintiffs  herein,  and  Henry  L.  Hess, 
United  States  Attorney  for  the  District  of  Oregon, 
and  Victor  E.  Harr,  Assistant  United  States  Attor- 
ney, attorneys  for  defendant,  it  is  hereby 

Ordered  that  the  defendant  be,  and  it  is  hereby 
granted  30  days  from  November  26,  1946,  within 
which  to  answer  or  otherwise  appear  herein. 

Dated  at  Portland,  Oregon,  this  2nd  day  of  De- 
cember, 1946. 

CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed] :     Filed  December  2,  1946.  [22] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  Now  the  defendant,  the  United  States  of 
America,  and  moves  the  Court  for  an  order  dis- 
missing the  above  entitled  cause  wherein  the  plain- 
tiffs seek  recovery  in  the  sum  of  $7,500.00  claimed 
to  be  due  as  compensation  on  a  contract  implied  in 
fact  for  the  reason  that  it  appears  on  the  face  of 
the  Complaint  that  there  is  a  lack  of  allegations  on 
jurisdictional  matters  as  required  by  Section  268, 
U.S.C.  Title  28. 

Dated  at  Portland,  Oregon,  this  23rd  day  of  De- 
cember, 1946. 

HENRY  L.  HESS, 

United  States  Attorney 
for  the  District  of  Oregon. 

/s/  J.  ROBERT  PATTERSON, 
Assistant  United  States 
Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  J.  Robert  Patterson,  Assistant  United  States 
Attorney  for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  of  the  foregoing  Motion 
to  Dismiss,  Civil  No.  3242,  by  depositing  in  the 
United  States  Post  Office  at  Portland,  Oregon,  on 
the  23rd  day  of  December,  1946,  duly  certified  copies 
thereof,  enclosed  in  envelopes,  with  postage  thereon 
prepaid  addressed  to  Hampson,  Koerner,  Yomig  & 
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Swctt,  Attoi'iicys  at    Law,    Pncilic    lluillin^,   Vuv\- 
Jand,  Oregon,  Attoi*noys  for  the  Plaintiffs. 

/s/  J.  ROP>ERT  PA'rTP]RSON, 

Assistant  United  States 
Attorney. 

[Endorsed]:     Filed  Decembe]-  23,  1946.  [23] 


[4^itle  of  Cause.] 

ORDER  CONTINUING  MOTION  TO  DISMISS 

Plaintiffs  appearing  by  Mr.  James  C.  Dezendorf, 
of  counsel,  defendant  by  Mr.  J.  Robert  Pattei-son, 
Assistant  United  States  Attorney. 

It  Is  Ordered  that  defendant's  motion  to  dismiss 
be  and  it  is  hereby  continued  to  the  time  of  pre- 
trial hearing. 

January  13,  1947.  [24] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  the  defendant  and  for  answer  to  the 
complaint  on  file  herein  alleges : 

I. 
Admits  paragraph  I,  II,  and  III  of  the  plaintiff's 
complaint. 

II. 

Admits  sub-])aragraphs  (a),  (b)  and  (c)  of  para- 
graph IV  of  the  plaintiff's  complaint. 
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III. 

The  defendant  does  not  have  mformation  suffi- 
cient to  form  a  belief  as  to  the  truth  or  falsity  of 
sub-paragraphs  (d)  and  (e)  of  paragraph  IV  of 
the  plaintiffs'  complaint  and  therefore  denies  the 
same. 

IV. 

Denies  sub-paragraphs  (f )  and  (g)  of  paragraph 
IV  of  plaintiffs'  complaint. 

Further  and  Separate  Defense 
The  defendant  alleges: 

I. 

That  on  the  14th  day  of  May,  1945,  in  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon in  an  action  of  eminent  domain  proceedings  by 
the  United  States  against  L.  M.  Gossler  and  in 
which  these  same  plaintiffs,  J.  H.  Gallagher,  J.  Ira 
McNutt  and  Earl  L.  McNutt  intervened,  said  action 
being  numbered  Civil  1729  and  being  the  same  cause 
of  action  herein,  said  defendants  therein  and  plain- 
tiffs herein  recovered  judgment;  that  said  [25] 
judgment  was  duly  given  and  made  against  the 
plaintiffs  therein  defendant  herein  and  among  other 
things  provided. 

"It  Further  Appearing  to  the  Court  that  this 
matter  having  come  on  for  trial  on  November 
21, 1944  to  determine  the  value  of  the  remaining 
interest  in  and  to  said  property,  to-wit:  the 
private  roadway  easement  above  referred  to, 
and  the  plaintiff,  United  States  of  America,  and 
the  defendants,  J.  H.  Gallagher  and  Belle  K. 
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Galla^lici-,  liis  wife,  and  Kai'I  1^.  McNutt  and 
J.  I  I'a  McNutt,  fo-partnei-s  doin^  Imsiness 
under  tlic  lirni  jimiiic  and  style  (»f  McNutt  BroH., 
having  stipulated  in  ojien  Con  it  })y  their  respec- 
tive Counsel  tliat  tlic  jury,  upon  tlie  trial, 
should  fix  the  full  market  vahu;  of  said  defend- 
ants' interest  in  1.8  miles  of  road  leading  to 
the  Santiam  Bar  and  includinj^  damaj^e  to  said 
defendants'  interest  in  said  Bar  arising  out  of 
a  (contract  with  Crown  Zelleibach  Corporation, 
dated  April  11,  1942:  *  *  *" 

That  said  Juudgment  has  not  been  set  aside,  aj)- 
pealed,  modified,  or  reversed,  but  that  the  same  re- 
mains in  full  force  and  that  the  said  judgment  has 
been  fully  satisfied  by  ])ayment  by  the  defendant, 
United  States  of  America. 

Wherefore,  defendant  i)rays  that  the  plaintiffs 
take  nothing  by  this  action  and  that  this  action  be 
dismissed  and  that  the  defendant  recover  its  costs 
and  disbursements  incurred  herein. 

HENRY  L.  HESS, 

United  States  Attorney 
for  the  District  of  Oregon. 

/s/  J.  ROBERT  PATTERSON, 
Assistant  United  States 
Attorney. 


30  United  States  of  America  vs. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  J.  Robert  Patterson,  Assistant  United  States 
Attorney  for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  of  the  foregoing  Answer, 
Civil  No.  3242,  by  depositing  in  the  United  States 
Post  Ofi&ce  at  Portland,  Oregon,  on  the  15th  day  of 
January,  1947,  duly  certified  copies  thereof,  en- 
closed in  envelope  with  postage  thereon  prepaid, 
addressed  to  James  0.  Dezendorf,  Attorney  at  Law, 
Pacific  Building,  Portland,  Oregon,  Attorney  for 
the  Plaintiffs. 

/s/  J.  ROBERT  PATTERSON, 
Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  January  15,  1947.  [26] 


[Title  of  Cause.] 

ORDER  SETTING  CAUSE   FOR  PRE-TRIAL 

Now  at  this  day  It  Is  Ordered  that  this  cause  be 
and  it  is  hereby  set  for  pre-trial  conference  for 
Monday,  Februaiy  10,  1947. 

January  31,  1947.  [27] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  ON  PLEADINGS 

Comes   Now   the    defendants.    United    States    of 
America  by  Henry  L.  Hess,  and  J.  Robert  Patter- 
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son,  Assistant  United  States  Attorney  and  moves 
the  Court  for  Judgment  on  the  j)leadin,c,^s  in  lliis 
cause  for  tlie  reason  that  it  appears  fioni  llie  plead- 
ings and  also  from  tlie  Judgment  whieh  was  entered 
in  tliis  s.'une  (!ouit  in  the  ease  of  United  States  of 
America  vs.  L.  M.  Gossler  et.  al,  Civil  1729,  that 
this  matter  lias  been  fully  adjudicated  and  the  prior 
judgment  is  a  bar  to  this  action. 

Dated  this  7th  day  of  February,  1947. 

HENRY  T..  HESS, 

United  States  Attorney 

for  the  District  of  Oregon. 

/s/  J.  ROBERT  PATTERSON, 
Assistant  United  States 
Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  J.  Roliert  Patterson,  Assistant  United  States 
Attorney  for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  of  the  foregoing  Motion 
for  Judgment  on  Pleadings,  Civil  No.  3242  by  de- 
positing in  the  United  States  Post  Office  at  Port- 
land, Oregon,  on  the  7th  day  of  February,  1947, 
duly  certified  copies  thereof,  enclosed  in  envelope, 
with  postage  thereon  prepaid,  addressed  to  James 
C.  Dezendorf,  Attorney  at  Law,  Pacific  Building, 
Portland,  Oregon,  Attorney  for  the  Defendants. 

/s/  J.  ROBERT  PATTERSON, 
Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  February  7,  1947.  [28] 
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[Title  of  Cause.] 

ORDER  SETTING  CAUSE  FOR  TRIAL 

Now  at  this  clay  come  the  plaintiff  by  Mr.  James 
C.  Dezendorf,  of  counsel,  and  the  defendant  by  Mr. 
J.  Robert  Patterson,  Assistant  United  States  At- 
torney. Whereupon  this  cause  comes  on  to  be  heard 
upon  defendant's  motion  for  summary  judgment 
herein,  and  the  Court  having  heard  the  arguments 
of  comisel  reserves  its  decision  to  the  time  of  trial. 
Pre-trial  conference  had,  and 

It  Is  Ordered  that  this  cause  be  and  it  is  hereby 
set  for  trial  for  Tuesday,  March  11,  1947. 

February  10,  1947.  [29] 

[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

The  above  entitled  action  came  on  regularly  for 
a  pre-trial  conference  before  the  undersigned  judge 
of  the  above  entitled  court  on  Monday,  January  6, 
1947,  at  10:30  o'clock  a.m.  Plaintiffs  appeared  by 
and  through  James  C.  Dezendorf,  of  their  attorneys. 
Defendants  appeared  by  and  through  J.  Robert 
Patterson,  Assistant  United  States  Attorney. 

Counsel  for  Plaintiffs  asked  leave  to  amend  the 
Complaint  by  interlineation  to  insert  the  following 
paragraph  between  Paragraphs  II  and  III,  to  be 
numbered  II-A: 

"Each  of  the  Plaintiffs  is  a  citizen  of  the 
United  States  and  has  at  all  times  borne  true 
allegiance  to  the   Government   of  the   United 
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Stat(^H  ;ui(l  lias  not  in  any  way  voliinlaiily 
aided,  abottod  or  ^iven  cncourap^cTncnt  to  re- 
bellion aj^ainwt  tbe  Government  of  tlic  United 
States." 

'^J^he  court  allowed  tbe  aniendiuent. 

Agreed  Faets 

It  was  then  agreed  between  counsel  for  Plaintiffs 
and  defendant  that  tlie  folbtwiniij  facts  wei-e  and  are 
true : 

(1)  This  action  arises  under  tbe  Act  of  March  3, 
1887,  c.  359,  Sections  1,  2,  24  Stat.  505,  as  amended ; 
U.S.O.,  Title  28,  Sections  41(20)  and  250(1),  com- 
monly known  as  the  '^^i'ucker  Act. 

(2)  Plahitiff  J.  H.  Gallagher  resides  in  the  City 
of  Corvallis,  Benton  County,  Oregon ;  Plaintiffs 
J.  Ira  McNutt  and  Earl  [30]  L.  McNutt  reside  in 
the  City  of  Eugene,  Lane  Coimty,  Oregon. 

(3)  Each  of  the  Plaintiffs  is  a  citizen  of  the 
United  States  and  has  at  all  times  borne  true  alle- 
giance to  the  Government  of  the  United  States  and 
has  not  in  any  way  vohmtarily  aided,  abetted  or 
given  encouragement  to  rebellion  against  the  Gov- 
ernment of  the  United  States. 

(4)  On  or  about  April  11.  1942,  Plaintiff  J.  H. 
Gallagher  entered  into  an  agreement  in  writing  with 
Crown  Zellerbach  Corporation,  a  copy  of  which 
agreement  is  attached  to  the  Complaint,  marked 
Exhibit  "A",  whereby  said  Crown  Zellerbach  v  or- 
poration  granted  to  Plaintiff  J.  H.  Gallagher  the 
right,  for  the  period  beginning  April  11,  1942,  and 
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extending  to  and  including  the  31st  day  of  Decem- 
ber, 1945,  to  take  sand  and  gravel  from  a  parcel  of 
land  described  in  Exhibit  "A",  which  said  parcel 
of  land  consists  of  and  is  a  sand  and  gravel  bar 
adjacent  to  and  on  the  westerly  side  of  the  Willam- 
ette River. 

(5)  That  by  said  agreement  the  said  Crown  Zel- 
lerbach  Corporation  further  granted  to  Plaintiff 
J.  H.  Gallagher  the  right  to  construct  a  private 
road  upon  its  premises  adjacent  to  the  said  gravel 
bar  for  the  purpose  of  transporting  any  sand  and 
gravel  produced  to  market. 

(6)  On  or  about  April  13,  1942,  the  Plaintiff 
J.  H.  Gallagher  and  the  Plaintiffs  J.  Ira  McNutt 
and  Earl  L.  McNutt  entered  into  a  written  agree- 
ment, a  copy  of  which  is  attached  to  the  Complaint 
and  marked  Exhibit  "B",  whereby  the  Plaintiff 
J.  H.  Gallagher  agreed  to  do  certain  things  and  the 
Plaintiffs  J.  Ira  McNutt  and  Earl  L.  McNutt 
agreed,  among  other  things,  to  install  bunkers, 
machineiy  and  equipment  on  the  gravel  bar  and 
to  process  sand  and  gravel  from  the  bar. 

(7)  Subsequent  to  April  13,  1942,  Plaintiffs  built 
a  private  road  from  the  gravel  bar  to  the  county 
road,  a  substantial  [31]  portion  of  which  was  located 
on  land  owned  by  Crown  Zellerbach  Corporation, 
adjacent  to  said  sand  and  gravel  bar.  The  road 
also  crossed  land  owned  by  L.  M.  Gossler  and  Alta 
L.  Gossler  and  also  land  owned  by  A.  W.  Crocker 
and  Agnes  M.  Crocker. 
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(8)  Plaintiffs  procured  a|)f)i-opri;if('  c'lsciru'iits 
from  llie  owiioi's  of  the  projx'rty  iii>on  wliidi  tlieir 
road  was  consti-iK^tod. 

(9)  Oil  June  18,  HMr'J,  by  a})pi'oi)i'ia1c  oi'dcr  in 
a  proceed i lit;-  filed  in  this  court,  Defendant  was 
i^ranted.  possession  of  the  property  owned  hy  L.  M. 
Gossler  and  Alta  L.  Gossler  and  A.  W.  Crocker  and 
Agnes  M.  Crocker,  upon  a  poiiion  of  wliidi  Plain- 
tiffs had.  constructed  a  portion  of  tlieii-  road.  De- 
fendant has  never  procured,  through  legal  pi-oceed- 
ings,  an  order  for  possession  of  the  proj^erty  owned 
hy  Crown  Zellerbacli  adjacent  to  the  Santiam  Bar, 
upon  which  Pkiintiffs  constructed  the  balance  of 
their  road. 

(10)  On  October  5,  1942,  Defendant  filed  a  Decla- 
ration of  Taking,  accompanied  by  the  deposit  of 
appropriate  funds,  in  connection  with  condrnniation 
of  the  property  owned  by  L.  M.  Gossler  and  Alta  L. 
Gossler  and  A.  W.  Ciocker  and  Agnes  M.  Crocker. 

(11)  Plaintiff  J.  H.  Gallagher  and  his  wife.  Belle 
K.  Gallagher,  were  joined  as  Defendants  in  the 
condemnation  action  reilating  to  the  Gossler  land 
and  during  the  course  of  said  action  plaintiffs  Earl 
L.  McNutt  and  J.  Ira  McNutt  intervened  in  said 
condemnation  action.  None  of  the  Plaintiffs  were 
joined  in  the  condenmation  proceedmgs  relating  to 
the  Crocker  land. 

(12)  On  November  21,  1944,  the  condemnation 
action  to  determine  the  value  of  Plaintiffs'  interest 
in  the  Gossler  land  came  on  regularly  for  trial  be- 
for  a  juiy  in  this  court  and  at  the  commencement 
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thereof  it  was  stipulated  between  counsel  represent- 
ing Plaintiffs  herein:  [32] 

(Excerpt  from  Transcript  of  Testimony  and 
Proceeding's  in  Civil  No.  1729 — U.  S.  vs.  Goss- 
ler,  et  al.) 

Mr.  Falk:  May  it  please  the  Court — I  will 
say  this,  Mr.  Dezendorf,  I  stated  yesterday,  not 
in  the  presence  of  the  reporter — and  it  may  be 
that  your  purpose  was  to  have  a  record — that 
so  far  as  the  Govermnent  is  concerned  I  believe 
that  testimony  in  this  case  showing  the  value 
of  the  entire  road  is  proper,  that  I  will  not 
object  to  any  testimony  showing  the  value  of 
the  entire  road. 

Mr.  Dezendorf:  That  does  not  go  quite  as 
far  as  we  went  yesterday,  and  perhaps,  now 
that  we  have  a  reporter  here,  we  had  better  get 
a  clear  understanding  on  it.  So  far  as  these 
defendants  are  concerned,  we  are  willing  to  try, 
all  in  this  one  lawsuit,  the  value  of  the  road 
and  of  our  interest  in  the  gravel  bar.  In  other 
words,  technically,  you  probably  have  only 
taken  in  this  proceeding  a  portion  of  our  road 
and  probably  will  be  limited  to  that  if  you  wish 
to,  but  we  are  willing  to  try  the  whole  interest 
of  the  value  of  the  road  and  of  the  gravel  in 
this  one  lawsuit. 

Mr.  Falk:  I  am,  Mr.  Dezendorf,  willing  to 
try  the  value  of  your  interest  in  the  entire  road 
and  the  value  of  your  interest  in  the  gravel  bar, 
and  that  is  what  I  expected  would  be  tried. 
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Tho  Court :  Well,  tliat  relieves  tlie  Court 
of  some  of  tlie  i'es})oiisil)ility,  heeause  witli  this 
stipulation  1  take  it  that  the  parties  eau  stipu- 
late to  try  any  (juestions  tliat  they  want  to. 
This  is  a  stipulation  to  try  out  eertain  questions 
which  may  not  technically  he  in  the  case,  and 
I  shall  treat  it  as  that.  As  to  the  other  question, 
my  mind  is  not  made  u]).  I  will  have  to  make 
it  up  when  tlu^  testimony  is  offered.  [33] 

(13)  On  November  24,  1944,  the  jury  returned 
a  verdict  upon  which  judgment  was  duly  entered 
in  favor  of  Plaintiffs  herein  in  the  sum  of  $1,000.00 
and  Plaintiffs  herein  received  the  amount  awarded 
them  by  said  verdict  and  judgment  as  aforesaid. 

(14)  Between  May  9,  1942,  and  June  20,  1942, 
Plaintiffs  processed,  washed,  screened  and  stock- 
piled and  were  the  owiiers  of  13,743  cubic  yards  of 
sand  and  gravel  which  was  then  situated  ujion  the 
Santiam  Bar. 

(15)  Between  May  9,  1942,  and  October  1,  1942, 
Plaintiffs  sold  and  removed  from  said  stockpiles 
and  transported  over  their  road  3,740  cubic  yards 
of  said  stockpiled  sand  and  gravel. 

(16)  Between  July  1,  1942,  and  September  16, 
1942,  Strong  and  McDonald  moved  68,203  cubic 
yards  of  sand  and  gravel  from  the  Santiam  Bar 
over  the  road  constructed  l)y  Plaintiffs  and  ])aid 
to  Plaintiffs  for  said  use  of  their  road  the  sum  of 
$3,000.00. 

(17)  Between  October  1,  1942,  and  August  19, 
1944,  the  Defendant  moved  66,643  cubic  yards  of 
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sand  and  gravel  from  the  Santiani  Bar  over  the 
road  constructed  by  Plaintiffs, 

(18)  On  November  18,  1942,  Crown  Zellerbach 
Corporation  granted  permission  to  the  Defendant 
to  remove  sand  and  gravel  from  the  Santiam  Bar 
with  the  understandmg  that  the  rights  of  Plaintiffs 
under  the  agreement  between  Crown  Zellerbach 
Corporation  and  J.  H.  [34]  Gallagher  of  April  11, 
1942,  a  copy  of  which  is  attached  to  the  Complaint 
as  Exhibit  "A",  would  be  protected.  A  duplicate 
original  of  the  contract  between  Defendant  and 
Crown  Zellerbach  Corporation  is  marked  Exhibit  1 
for  identification. 

Issues  to  Be  Determined 

I. 

Whether  the  Defendant  herein  acquired  owner- 
ship of  that  portion  of  Plaintiffs'  road  which  was 
constructed  upon  land  owned  by  CrowTi  Zellerbach 
Corporation  in  the  condemnation  action  relating  to 
the  Gossler  land. 

II. 

Assuming  the  Defendant  herein  acquired  owner- 
ship of  that  portion  of  Plaintiff's  road  wdiich  was 
constructed  upon  land  owned  by  Crown  Zellerbach 
Corporation,  whether  it  acquired  title  to  the  Crown 
Zellerbach  portion  of  the  road  prior  to  November 
21,  1944. 

III. 

Assuming  either  (1)  the  Defendant  did  not  ac- 
quire ownership  of  that  portion  of  Plaintiffs'  road 
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which  was  ('(jiisii-iiclcd  upon  land  owned  by  Trown 
Zellerhacli  (corporation  in  the  coridcniiiatioii  aftioii 
relating  to  tlio  Gosslci-  land,  oi-  (2)  tliat  defendant 
acquired  title  to  the  Crown  Zellei'haeh  Corporation 
portion  of  the  road  on  Novemher  21,  1944,  whether 
plaintiffs  have  a  valid  claim  against  the  defendant 
for  hauling  (36,643  cubic  yards  of  sand  and  gi*avel 
over  that  portion  of  their  road  constructed  iij)on 
the  land  owned  by  Ci'own  Zellei-bach   Coi-poration. 

IV. 

Assuming  Plaintiffs  have  a  valid  elaini  against 
the  defendant  for  its  use  of  that  ])ortion  of  their 
road  constructed  upon  the  land  owned  by  ^"rown 
Zellerbach  Cor])oration,  the  amoimt  which  Plaintiffs 
are  entitled  to  recover  from  Defendantfl  [35] 

Exhibits 

Plaintiffs'  1.  Agreement  dated  November 
18,  1942,  between  Ci'own  Zellerl)ach  Corpora- 
tion and  Defendant. 

Defendant's  2.  Judgment  on  the  A^erdict, 
Civil  1729. 

Defendant's  3.  Order  Disbursing  Funds  and 
Final  Judgment  in  Condenmation,  Civil   1729. 

Plaintiffs'  4.  Agreement  dated  April  11, 
1942,  between  Crown  Zellerbach  Corporation 
and  J.  H.  Gallagher. 

Plaintiffs'  5.  Agreement  dated  April  13, 
1942,  between  McNutt  Bros,  and  J.  H.  Gal- 
lagher. 
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The  foregoing  Pre-trial  Order  having  been  duly 
agreed  upon  by  the  parties  is  hereby  entered  this 
19th  day  of  March,  1947. 

CLAUDE  McCOLLOCH, 
District  Judge. 

Order  agreeable: 

/s/  JAMES  DEZENDORF, 

Of  attorneys  for  Plaintiffs. 

/s/  EDWARD  B.  TWINING, 

Of  attorneys  for  Defendant. 

[Endorsed] :     Filed  March  19,  1947.  [36] 


[Title  of  Cause.] 

JOURNAL  ENTRY 

Now  at  this  day  come  the  plaintiffs  by  Mr.  James 
C.  Dezendorf,  of  counsel  and  the  defendant  by  Mr. 
Edward  B.  Twining,  Assistant  United  States  Attor- 
ney and  Mr.  Linus  M.  Fuller,  Special  Assistant  to 
the  United  States  Attorney.  Whereupon  this  cause 
comes  on  to  be  tried  before  the  Court,  and  the  Court 
having  heard  the  statements  of  counsel,  evidence 
adduced  and  the  arguments  of  coimsel,  will  advise 
thereof. 

March  19,  1947.  [37] 
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In  flic  District  Court  of  the  United  States 
\\)V  tlic  Disti'ict  of  Oregon 

Civil  No.  3242 

J.  H.  OALLAOHER,  J.   IRA  McNUTT  and 
EARL  L.  Mc'NUT1\ 

Plaintitfs, 

vs. 

ITNITP]!)  STA^il^:S  OF  AMERICA, 

Defendants. 

MEMORANDUM  OPINION 

It  is  doubtful,  as  Government  counsel  conceded 
at  the  trial,  whether  former  adjudication  bars  the 
plaintiff.  This  leaves  the  equitable  plea  of  estop])el 
for  consideration.  I  think  it  is  not  inequital)le  for 
plaintiff  to  recover  his  cost  less  sums  and  credits 
previously  received.    That  figures  out : 

Cost  $10,190.00 

Less  McDonald $3,000.00 

Verdict  Gossler  case 1,000.00 

Plaintiff's  own  use  374.00        4,374.00 


Judgment  herein  $  5,816.00 

Dated  March  21,  1947. 

CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  March  21,  1947.  [38] 
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[Title  of  District  Coui't  and  Cause.] 

OBJECTIONS  TO  PROPOSED  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW 

Comes  now  the  defendant,  United  States  of 
America  by  Henry  L.  Hess,  United  States  Attorney 
and  Edward  B.  Twining  and  Linus  M.  Fuller,  As- 
sistant United  States  Attorneys  and  moves  that  the 
proposed  findings  of  fact  as  heretofore  submitted 
by  counsel  for  the  plaintiff  in  this  case  be  amended 
as  follows  to- wit: 

I. 

That  lines  3,  4,  and  5  of  paragraph  VII  on  page  3 
be  stricken  and  deleted  and  that  there  be  substituted 
therefor  the  following,  to-wit: 

"Between  April  13th  and  June  18th,  1942, 
Plaintiffs  built  a  private  road  from  the  gravel 
bar  to  the  county  road,  a  distance  of  1 8/10 
miles,  a  substantial  portion  of  which,  or  6/10 
of  a  mile  was  located  on  land  owned  by  Crown 
Zellerbach  Corporation,"  *  *  * 

II. 

That  lines  16  and  17  of  paragraph  IX  on  page  3 
be  amended  as  follows,  to-wit : 

"Upon  a  portion  of  which  Plaintiffs  had  con- 
structed 1  2/10  miles  of  their  road." 

And  that  line  20  of  said  paragraph  be  amended, 
towit : 

"The  balance,  or  6/10  of  a  mile  of  their 
road. ' ' 
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That  lines  7  and  <S  of  p.-ini^i-aj^h  XFI  on  pa^o  4 
be  stricken  and  deleted  and  that  tliere  be  Hubstitnted 
tliereCove  flic  i'ollowiiifj^,  to-wit: 

"^rii.'if  the  vahie  of  J^laintiffs  interest  in  the 
entii'e  road  inehiding  the  Crown  Zellerbaeh  see- 
tion  thej'eof  and  the  value  of  Phnntiffs  interest 
in  the  gravel  bar  shonld  l)e  tried  in  the  condem- 
nation action."  [1^)9] 

IV. 

That  paragraph  XVI  on  page  4  be  stricken  and 
deleted  and  that  there  be  substituted  therefor  the 
following,  to-wit : 

"Between  July  1st,  1942,  and  September  16, 
1942,  Strong  and  McDonald  moved  68,203  cubic 
yards  of  sand  and  gravel  and  paid  to  Plaintiffs 
the  sum  of  $3,000.00  for  the  use  of  18/10  miles 
of  plaintilfs'  road. 

V. 

That  paragraph  XVII  on  page  4  be  stricken  and 
deleted  and  that  there  be  substituted  therefor  the 
following,  to-wit: 

"Between  October  1,  1942,  and  August  19, 
1944,  the  defendant  moved  66,643  cubic  yards 
of  sand  and  gravel  from  the  Santiam  Bar  over 
6/10  of  a  mile  of  Plaintiffs'  road  crossing  the 
Crown  Zellerbaeh  Tract." 
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VI. 

That  paragraph  XIX  on  page  5  be  stricken  and 
deleted  and  that  there  be  substituted  therefor  the 
following,  to-wit: 

"In  the  condemnation  action,  Civil  1729,  on 
November  21,  1944,  the  value  of  plaintiffs'  m- 
terest  in  the  entire  1  8/10  miles  of  road  includ- 
ing the  Plaintiffs'  interest  in  the  6/10  of  a  mile 
of  road  crossing  the  Crown  Zellerbach  Tract 
was  submitted,  considered  and  decided  by  the 
jury." 

VII. 

That  paragraphs  XX,  XXI  and  XXII  on  page  5 
be  stricken. 

VIII. 

That  there  be  added  to  the  findings  of  fact  the 
following  paragraph,  to-wit: 

"That  the  cost  of  the  entire  mile  and  8/10  of 
a  mile  of  road  built  by  Plaintiff  was  $10,190, 
$1190  of  which  was  paid  b}^  Plaintiff  for  ease- 
ments crossing  the  Gossler  and  Crocker  Tracts, 
that  the  Crown  Zellerbach  Section  of  the  road 
is  6/10  of  a  mile  in  length,  that  the  cost  to 
Plaintiff  of  said  6/10  of  a  mile  of  road  was 
$3,000. 

IX. 

That  there  be  added  to  the  findings  of  fact  the 
following  paragraph,  to-wit: 

"Plaintiffs  received  $3000  from  Strong  and 
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McDonald  l'<»i-  Ww  use  of  their  road;  tlicy  re- 
ceived .$1  ()()()  ill  tJie  Gossler  eondeninatioii  [40] 
case  and  $374  as  the  fail-  market  value  <»i' 
Plaintiffs'  own  use  of  tlie  road,  ^/j  of  tlie  total 
receipts,  $4,374,  should  he  apportioned  to  tlie 
Crown  ZeHerhacli  Section  of  the  road. 

Conclusions  of  Law 

The  defendants  further  inove  that  the  proposed 
conclusions  of  law  as  suhinitted  hy  the  plaiiitiiT  he 
amended  as  follows,  to-wit : 

I. 

That  paragrai3hs  I,  II,  III  and  IV  of  conclusions 
of  law  he  stricken  and  that  the  following  he  sub- 
stituted therefor : 

I. 

"That  the  Stipulation  of  parties  and  the  ver- 
dict of  the  jury  in  the  condemnation  action. 
Civil  1729  bars  any  recovery  by  plaintiff  for 
use  by  defendant  subsequent  to  June  18,  1942, 
of  the  Crown  Zellerbach  portion  of  plaintiffs' 
road. 

II. 

'*That  judgment  should  be  entered  herein  in 
favor  of  defendant  and  that  plaintiff  take 
nothing  by  this  action. 

Dated  this  3rd  day  of  Ai)ril,  1947. 

/s/  EDWARD  B.  TWINING, 

Assistant  United  States 
Attorney. 


46  United  States  of  America  vs. 

United  States  of  America, 
District  of  Oregon — ss. 

Due  and  legal  service  of  the  within  Objections  to 
Proposed  Findings  of  Fact  is  hereby  accepted 
within  the  State  and  District  of  Oregon,  on  the  3rd 
day  of  April,  1947,  by  receiving  a  copy  thereof  duly 
certified  to  as  true  and  correct  copy  of  the  original 
by  Edward  B.  Twining,  Assistant  United  States 
Attorney,  for  the  District  of  Oregon. 

/s/  ALFRED  H.  CORBETT, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  April  3,  1947.  [41] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3242 

J.  H.  GALLAGHER,  J.  IRA  McNUTT  and 
EARL  L.  McNUTT, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

FINDINGS  OF  FACT,  CONCLUSIONS 
OF  LAW  AND  JUDGMENT 

The  above  entitled  action  came  on  regularly  for 
trial  before  the  undersigned  judge  of  the  above  en- 
titled court  on  Wednesday,  March  19,  1947,  at  10 :00 
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o'cloclv  a.m.  I*!;iiiitirrs  aj)})('ai'0(l  in  pcisoii  and  hy 
and  tlii'ou^li  .James  C.  Dozcndorf,  of  their  attomeys. 
Defendant  appeared  l)y  and  tlirongh  Edward  B. 
Twining  and  Linns  M.  Fnllcr,  Assistant  United 
States  Attornox's.  'V\\v  I*i('-1  rial  Order,  approved  by 
tlie  parties  was  signed  and  entered.  Aftei-  (»pening 
statements  of  connsel,  the  evidence  of  PhiintifPs  and 
Defendant  was  lieard  and  received.  After  both 
parties  rested,  arguments  of  counsel  were  heard,  at 
the  close  of  wliich  the  cause  was  submitted  and  the 
court  took  the  matter  under  advisement.  On  Marcdi 
21,  1947,  the  court  handed  down  a  Memorandum 
0[)inion  and  in  accordance  therewith  the  coui't 
hereby  makes  and  enters  the  following 

Findings  of  Fact 

I. 

This  action  arises  imder  the  Act  of  March  3,  1887, 
c.  359,  Sections  1,  2,  24  Stat.  505,  as  amended; 
U.S.C,  Title  28,  Sections  41(20)  and  250(1),  com- 
monly known  as  the  Tucker  Act. 

II. 

Plaintiff,  J.  H.  Gallagher  resides  in  the  City  of 
Corvallis,  Benton  County,  Oregon ;  Plaintiffs  J.  Ira 
McNutt  and  Earl  L.  McNutt  reside  in  the  City  of 
Eugene,  Lane  County,  Oregon.  [42] 

III. 

Each  of  the  Plaintiffs  is  a  citizen  of  the  United 
States  and  has  at  all  times  borne  true  allegiance  to 
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the  Government  of  the  United  States  and  has  not 
in  any  way  voluntarily  aided,  abetted  or  given  en- 
couragement to  rebellion  against  the  Government  of 
the  United  States. 

IV. 

On  or  about  April  11,  1942,  Plaintiff  J.  H.  Gal- 
lagher entered  into  an  agreement  in  writing  with 
Crown  Zellerbach  Corporation,  a  copy  of  which 
agreement  is  attached  to  the  Complaint,  marked 
Exhibit  "A",  whereby  said  Crown  Zellerbach  Cor- 
poration granted  to  Plaintiff  J.  H.  Gallagher  the 
right,  for  the  period  beginning  April  11,  1942,  and 
extending  to  and  including  the  31st  day  of  Decem- 
ber, 1945,  to  take  sand  and  gravel  from  a  parcel  of 
land  described  in  Exhibit  "A",  which  said  parcel 
of  land  consists  of  and  is  a  sand  and  gravel  bar 
adjacent  to  and  on  the  westerly  side  of  the  Willam- 
ette Rriver. 

V. 

That  by  said  agreement  the  said  Crown  Zeller- 
bach Corporation  further  granted  to  Plaintiff  J.  H. 
Gallagher  the  right  to  construct  a  private  road  upon 
its  premises  adjacent  to  the  said  gravel  bar  for  the 
purpose  of  transporting  any  sand  and  gravel  pro- 
duced to  market. 

VI. 

On  or  about  April  13,  1942,  the  Plaintiff  J.  H. 
Gallagher  and  the  Plaintiffs  J.  Ira  McNutt  and 
Earl  L.  McNutt  entered  into  a  written  agreement, 
a  copy  of  which  is  attached  to  the  Complaint  and 
marked  Exhibit  "B",  whereby  the  Plaintiff  J.  H. 
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Gallagbci-  aj^'i'ccd  io  do  certain  things  and  Uk;  J^lain- 
tiffs  J.  Ira  McNntt  and  Earl  L.  McNutt  agreed, 
among  othoi*  tliin^^s,  to  install  bniikoiH,  rriac.liineiy 
and  equipment  on  the  gravel  bar  and  to  process  sand 
and  gravel  from  [43]  the  bar. 

VII. 

Subsequent  to  April  13,  1942,  Plaintiffs  built  a 
private  road  from  tlu^  gravel  bar  to  the  county  road, 
a  substantial  portion  of  which  was  located  on  land 
owned  by  Crown  Zellerbach  C^orporation,  adja(;ent 
to  said  sand  and  gravel  bar.  The  road  also  crossed 
land  owned  by  L.  M.  Gossler  and  Alta  L.  Gossler 
and  also  land  owned  by  A.  W.  Crocker  and  Agnes 
M.  Crocker. 

VIII. 

Plaintiffs  procured  appropriate  easements  from 
the  o\vners  of  the  property  upim  which  their  road 
was  constructed. 

IX. 

On  June  18,  1942,  hy  appropriate  order  in  a  pro- 
ceeding filed  in  this  court,  Defendant  was  granted 
possession  of  the  property  owned  by  L.  M.  Gossler 
and  Alta  L.  Gossler  and  A.  W.  Crocker  and  Agnes 
M.  Crocker,  upon  a  portion  of  which  Plaintiffs  had 
constructed  a  portion  of  their  road.  Defendant  has 
never  procured,  through  legal  proceedings,  an  order 
for  possession  of  the  property  owned  by  Crown 
Zellerbach  adjacent  to  the  Santiam  Bar,  upon  which 
Plaintiffs  constructed  the  balance  of  their  road. 
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X. 

On  October  5,  1942,  Defendant  filed  a  Declaration 
of  Taking,  accompanied  by  the  deposit  of  appro- 
priate funds,  in  connection  with  condemnation  of 
the  property  owned  by  L.  M.  Gossler  and  Alta  L. 
Gossler  and  A.  W.  Crocker  and  Agues  M.  Crocker. 

XI. 

Plaintiff  J.  H.  Oallagher  and  his  wife.  Belle  K. 
Gallagher,  were  joined  as  Defendants  in  the  con- 
demnation action  relating  to  the  Gossler  land  and 
during  the  course  of  said  action  Plaintiffs  Earl  L. 
Gossler  and  J.  Ira  McNutt  intervened  in  said  con- 
demnation action.  None  of  the  Plaintiffs  were  joined 
in  the  condemnation  proceedings  relating  [44]  to 
the  Crocker  land. 

XII. 

On  November  21,  1944,  a  condemnation  action  to 
determine  the  value  of  Plaintiffs'  interest  in  the 
Gossler  land  came  on  regularly  for  trial  before  a 
jury  in  this  court  and  at  the  commencement  thereof 
it  was  stipulated  between  counsel  then  representing 
the  parties  as  appears  on  page  3a  of  the  Pre-trial 
Order. 

XIII. 

On  November  24,  1944,  the  jury  returned  a  ver- 
dict upon  which  judgment  was  duly  entered  in  favor 
of  Plaintiffs  herein  in  the  sum  of  $1,000.00  and 
Plaintiffs  herein  received  the  amount  awarded  them 
by  said  verdict  and  judgment  as  aforesaid. 
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XIV. 

Between  May  9,  1942,  aiir]  .June  I'O,  1942,  Plain- 
tiifs  i)rocossed,  washed,  sciecJied  and  stockpiled  and 
were  the  owners  of*  13,748  cubic  yards  of  sand  iind 
gravel  which  was  then  situated  npon  the  Santiani 
J3ar. 

XV. 

Between  May  9,  1942,  and  October  1,  1942,  Plain- 
tiffs sold  and  removed  from  said  stockpiles  and 
transported  over  their  road  3,740  cnbic  yards  of 
said  stockpiled  sand  and  gravel. 

XVI. 

Between  July  1,  1942,  and  September  16,  1942, 
Strong  and  McDonald  moved  68,203  cubic  yards  of 
sand  and  gravel  from  the  Santiam  Bar  over  the 
road  constructed  by  Plaintiffs  and  paid  to  Plain- 
tiffs for  said  use  of  their  load  the  sum  of  $3,000.00. 

XVII. 

Between  October  1,  1942,  and  August  19,  1944, 
the  Defendant  moved  66,643  cubic  yards  of  sand 
and  gravel  from  the  Santiam  Bar  over  the  road 
constructed  by  Plaintiffs. 

XVIII. 

On  November  18,  1942,  Crown  Zellerbach  Corpo- 
ration granted  [45]  permission  to  the  Defendant  to 
remove   sand   and   gravel    from   the   Santiam    Bar 
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with  the  understanding  that  the  rights  of  Plaintiffs 
under  the  agreement  between  Crown  Zellerbach 
Corporation  and  J.  H.  Gallagher  of  April  11,  1942, 
a  copy  of  which  is  attached  to  the  Complaint  as 
Exhibit  "A",  would  be  protected. 

XIX. 

Plaintiffs'  claim  presented  herein  for  the  reason- 
able and  fair  market  value  of  the  use  by  the  Gov- 
ernment of  their  road  was  not  submitted,  considered 
or  fully  decided  in  the  condemnation  action  relating 
to  the  Gossler  land. 

XX. 

Defendant  was  fully  advised  of  Plaintiffs'  inter- 
est in  their  road  at  the  time  said  road  was  used  by 
it  in  hauling  66,643  cubic  yards  of  sand  and  gravel 
thereon  and  Defendant's  use  thereof  was  not  made 
under  a  claim  of  ownership  thereof. 

XXI. 

Plaintiffs'  road  cost  $10,190.00;  they  received 
$3,000.00  from  Strong  and  McDonald  for  the  use 
thereof;  they  received  $1,000.00  in  the  Gossler  con- 
demnation case,  and  $374.00  is  the  fair  market  value 
of  Plaintiffs'  own  use  of  the  road. 

XXII. 

The  reasonable  and  fair  market  value  of  Defend- 
ant's use  of  Plaintiffs'  road  was  and  is  the  sum  of 
$5,816.00. 


\ 
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Jjiiscd  iijxMi  the  foi-c^ojii;;-  Findings  of  Fact,  the 
court  hereby  makes  and  enters  the  followinir: 

Conclusions  of  Law 
I. 

Defendant  did  not  ;ic(juii'c  (»wii(  jsliij*  of  that  poi- 
tion  of  Plaintiffs'  road  which  was  constructed  upon 
land  owned  by  Crown  Zellerbach  Corporation  in  the 
condemnation  action  relating-  to  the  [46]  Gossler 
land  and  the  claim  asserted  by  I^hiintiffs  herein  has 
not  been  submitted,  considered  or  fully  decided  in 
any  other  action  or  proceeding. 

11. 

Plaintiffs  have  a  valid  claim  against  Defendant 
for  the  reasonable  and  fair  market  value  of  the  use 
made  by  Defendant  of  their  road  in  hauling  66,643 
cubic  yai'ds  of  sand  and  gravel  thereon. 

III. 

Defendant  used  Plaintiffs'  road  under  circum- 
stances warranting  the  implication  of  a  contract 
implied  in  fact  to  pay  Plaintiffs  the  reasonable  and 
fair  market  value  of  the  use  thereof. 

IV. 

•   i  ..■■■■.•,.  •    I    I  ;•• 

That  judgment  should  be  entered  herein  favor 
of  Plaintiffs  and  against  Defendant  for  $5,816.00. 
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V. 

The  Pre-trial  Order  should  be  and  it  is  hereby 
on  the  Court's  own  motion  and  in  the  interest  of 
manifest  justice  amended  to  accord  with  these  find- 
ings, conclusions  and  judgment. 

Based  upon  the  foregoing  Findings  of  Fact  and 
Conclusions  of  Law, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
That  Plaintiffs  be  and  they  hereby  are  awarded 
judgment  against  Defendant  for  the  sum  of  $5,- 
816.00. 

Dated  this  4th  day  of  April,  1947. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Service  of  the  foregoing  Findings  of  Fact,  Con- 
clusions of  Law  and  Judgement  by  copy,  as  pre- 
scribed by  law  is  hereby  admitted,  at  Portland, 
Oregon,  this  24th  day  March,  1947. 

/s/  EDWARD  B.  TWINING, 

Of  Attorneys  for  Defendant. 

[Endorsed]:     Filed  April  4,  1947.  [47] 
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[Titl(^  of  District  Coiiit  .nid  Cause.] 

MOTION  FOR  NEW  TRIAL  AND  FOR 
AMlCNDMKN^r  OP^  FINDINGS  OF  FA(  T, 
OONCLITSIONS  OF  LAW  AND  JUDG- 
MENT 

Comes  Now  the  United  States  of  America,  de- 
fendant in  tlie  above-entitled  cause,  l»y  Henry  L. 
Hess,  United  States  Attorney  foi-  the  District  of 
Oregon,  and  Edward  B.  Twining,  Assistant  United 
States  Attorney,  and  moves  the  Court  for  a  new 
trial  for  the  following  i-easons: 

1.  The  Court  erred  in  that  the  Court  did 
not  find  that  Plaintiffs'  action  in  this  case  was 
res  adjudicata  by  reason  of  decision  in  United 
States  vs.  Gossler,  et  al.,  Civil  No.  1729,  and 
the  stipulation  of  the  parties  and  the  verdict 
of  the  jury  in  said  case. 

2.  The  (\)urt  erred  in  that  the  Court  did  not 
find  Plaintiffs  were  estopped  from  recovering 
in  this  action  by  the  proceeding  in  the  United 
States  vs.  Gossler,  et  al.,  Civil  No.  1729  and  the 
stipulation  of  the  parties  and  the  verdict  of  the 
jury  in  said  case. 

3.  The  Court  erred  in  basing  judgment  in 
this  case  upon  testimony  of  the  cost  of  road  con- 
struction of  a  road  not  within  the  issues  foiinu- 

lated  in  this  case  and  the  cost  of  construction  of  said 
road  during  a  period  of  time  not  within  the  issues 
formulated  in  this  case. 
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4.  The  Court  erred  in  entering  judgment 
for  the  Plaintiffs  in  this  case  in  that  no  evidence 
Avas  presented  by  Plaintiffs  as  to  the  reasonable 
and  fair  market  value  of  the  use  of  Plaintiffs' 
road  and  particularly,  that  no  such  evidence 
was  presented  pertaining  to  a  period  of  time 
within  the  formulated  issues  in  this  case. 

Defendant,  United  States  of  America,  Further 
Moves  the  Court  for  Amendment  of  Findings  of 
Fact,  Conclusions  of  Law  and  Judgment  heretofore 
filed  in  this  case,  in  the  following  particulars,  to- 
wit:  [48] 

I. 

That  lines  3,  4,  and  5  of  paragraph  VII  on  j^age  3 
be  stricken  and  deleted  and  that  there  be  substituted 
therefore  the  following,  to-wit: 

''Between  April  13th  and  Jmie  18th,  1942, 
Plaintiffs  built  a  private  road  from  the  gravel 
bar  to  the  county  road,  a  distance  of  1  8/10 
miles,  a  substantial  portion  of  which,  or  6/10 
of  a  mile  was  located  on  land  owned  by  Crown 
Zellerbach  Corporation,"  *  *  * 

II. 

That  lines  16  and  17  of  paragi*aph  IX  on  page  3 
be  amended  as  follows,  to-wit: 

"Upon  a  portion  of  which  Plaintiffs  had 
constructed  1  2/10  miles  of  their  road. ' ' 
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And  tlijit  line  20  of  s/iid  \)',\v:\\:,v\\\)h  No  amended, 
to- wit : 

'"IMu?  balance,  or  (i/10  of  a  mile  of  tlicir- 
road." 

III. 

That  lines  7  and  8  of  j)arasrai)h  XTT  on  page  4 
be  stricken  and  deleted  and  that  there  be  sul)stituted 
thei'efoi'e  the  followinc^,  to-wit: 

"That  the  value  of*  Plaintiffs'  interest  in  the 
entire  road  inehidinj^  the  C^rown  Zellerbaeh  sec- 
tion thereof  and  the  vahie  of  Plaintiffs'  interest 
in  the  gravel  bar  should  be  tried  in  the  condem- 
nation action." 

IV. 

That  paragraph  XVI  on  page  4  be  stricken  and 
deleted  and  that  tliere  be  substituted  therefore  the 
following,  to-wit: 

"Between  July  1st,  1942,  and  September  16, 
1942,  Strong  and  McDonald  moved  68,203  cubic 
yards  of  sand  and  gravel  and  paid  to  Plaintiffs 
the  sum  of  $3,000.00  for  the  use  of  18/10  miles 
of  Plaintiffs'  road. 

V. 

That  paragraph  XVII  on  page  4  be  stricken  and 
deleted  and  that  there  be  substituted  therefor  the 
following,  to-wdt: 

"Between  October  1,  1942,  and  August  19, 
1944,  the  defendant  moved  66,643  cubic  yards 
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of  sand  and  gravel  from  the  Santiam  Bar  over 
6/10  of  a  mile  of  Plaintiffs'  road  crossing  the 
Crown  Zellerbach  Tract."  [49] 

VI. 

That  paragraph  XIX  on  page  5  be  stricken  and 
deleted  and  that  there  be  substituted  therefor  the 
following,  to-wit: 

"In  the  condemnation  action,  Civil  1729,  on 
November  21,  1944,  the  value  of  Plaintiffs'  In- 
terest in  the  entire  18/10  miles  of  road  includ- 
ing the  Plaintiffs'  interest  in  the  6/10  miles  of 
a  road  crossing  the  Crown  Zellerbach  Tract  was 
submitted,  considered  and  decided  by  the  jury." 

VII. 

That  paragraphs  XX,  XXI  and  XXII  on  page  5 
be  stricken. 

VIII. 

That  there  be  added  to  the  findings  of  fact  the 
following  paragraph,  to-wit: 

"That  the  cost  of  the  entire  mile  and  8/10 
of  a  mile  of  road  built  by  Plaintiff  was  $10,190, 
$1190  of  which  was  paid  by  Plaintiff  for  ease- 
ments crossing  the  Gossler  and  Crocker  Tracts, 
that  the  Crown  Zellerbach  Section  of  the  road 
is  6/10  of  a  mile  in  length,  that  the  cost  to 
Plaintiff  of  said  6/10  of  a  mile  of  road  was 
$3,000. 
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IX. 

'Iliat  there  be  added  to  tlic  tiridini^s  of  fact  the 
followiiij;'  para^rai)h,  to-vvit: 

''Plaintiffs  received  $3000  from  Stronp:  and 
McDonald  for  the  use  of  their  road;  they  le- 
ceived  $1000  in  the  Gossler  condemnation  case 
and  $374  as  the  fair  market  value  of  Plaintiffs' 
own  use  of  the  road,  total  $4,374,  %  of  which, 
or  $1458  should  rij^litly  l>e  apportioned  to  the 
Crown  Zellerbach  Section  of  the  road,  with 
the  result  that  the  sum  of  $1542  is  the  amount 
of  road  costs  which  Plaintiffs  have  not  hereto- 
fore recovered. 

Conclusions  of  Law 

The  defendants  further  move  that  the  ])roposed 
conclusions  of  law  as  submitted  by  the  Plaintiff 
be  amended  as  follows,  to-wit : 

I. 

That  para,2^rai)hs  T,  II,  III,  IV  and  V  of  Con- 
clusions of  law  be  stricken  and  that  the  following 
be  substituted  therefor:  [50] 


'*That  the  Stipulation  of  parties  and  the  ver- 
dict of  the  jury  in  the  condemnation  action, 
Civil  1729  bars  any  recovery  by  plaintiff  for 
use  by  defendant  subsequent  to  June  18,  1942, 
of  the  Crown  Zellerbach  portion  of  Plaintiffs' 
road. 
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II. 

"That  judgment  should  be  entered  herein  in 
favor  of  defendant  and  that  plaintiff  take 
nothing  by  this  action. 

Dated  at  Portland,  Oregon,  this  11th  day  of  April, 
1947. 

HENRY  L.  HESS, 

United  States  Attorney 

for  the  District  of  Oregon. 

/s/  EDWARD  B.  TWINING, 
Assistant  United  States 
Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

Due  and  legal  service  of  the  within  Motion  is 
hereby  accepted  within  the  State  and  District  of 
Oregon,  on  the  11th  day  of  April,  1947,  by  receiv- 
ing a  copy  thereof  duly  certified  to  as  true  and  cor- 
rect copy  of  the  original  by  Edward  B.  Twining, 
Assistant  United  States  Attorney  for  the  District 
of  Oregon. 

HAMPSON,  KOERNER, 
YOUNG  &  SWETT, 

By  CLARENCE  J.  YOUNG, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  April  11,  1947.  [51] 
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prillc  of  Disli'ict  (\)uv\  and  rmisc] 

OHDKU 

Tli(>  motions  of  DefeTidaiit  to  aniciKl  the  findings 
and  eonelusioiis  and  ('(»]•  a  new  trial  canic  on  regu- 
larly before  the  nndeisigned  jud^c  oF  tlie  above 
entitled  eourt  on  Monday,  May  5,  1947,  at  11  o'clock 
a.m.  Plaintiffs  appeared  by  and  thronc^h  James  (I 
Dezendorf,  of  their  attorneys.  Defendant  aj)])eare(l 
by  and  through  Edwai'd  B.  Twining,  Assistant 
United  Htates  Attorney.  Following  arguments  of 
counsel,  the  eourt  took  the  matter  under  advise- 
ment. Due  consideration  having  been  given  to  tlie 
motions  and  the  court  being  now  fully  advised. 

It  Is  Hereby  Ordered  that  Defendant's  motions 
to  amend  the  findings  and  conclusions  and  for  a 
new  trial  be  and  the  same  hereby  are  denied  in  all 
respects. 

Dated  at  Portland,  Oregon,  this  22nd  day  of  May, 
1947. 

CLAUDE  McCOLLOCH, 
District  Judge. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Service  of  the  foregoing  Order  by  copy,  as  pre- 
scribed by  law  is  hereby  admitted,  at  Portland,  Ore- 
gon, this  6th  day  of  June,  1947. 

EDWARD  B.  TWINING, 
Asst.  U.  S.  Atty., 

Attorney  for  Defendant. 

[Endorsed] :     Filed  June  7,  1947.  [52] 
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[Title  of  District  Court  and  Cause.] 

NOTIfE  OF  APPEAL 

To  J.  H.  Gallagher,  J.  Ira  McNutt  and  Earl  L. 
MeXutt,  Plaintiffs  above  named,  and  James  C. 
Dezendorf,  their  attorney: 

You  and  each  of  you,  will  please  take  notice  that 
the  defendant,  United  States  of  America,  appeals 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  District  from  that  certain  judg- 
ment in  the  above  entitled  cause  made  and  entered 
on  the  4th  day  of  April,  1947,  by  the  Honorable 
Claude  McColloch,  Judge  of  the  above-entitled 
court,  wherein  the  plaintiffs  recovered  judgment 
against  the  defendant  in  the  sum  of  $5,816.00,  and 
defendant  appeals  from  the  order  made  and  entered 
on  the  22nd  day  of  May,  1947,  by  the  Honorable 
Claude  McColloch  in  connection  with  said  judgment 
denying  defendant's  Motion  for  New  Trial  and  for 
Amendment  of  Findings  of  Fact,  Conclusions  of 
Law  and  Judgment. 

HENRY  L.  HESS, 

United  States  Attorney 
for  the  District  of  Oregon. 

By  /s/  EDWARD  B.  TWINING, 

Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  Aug.  19,  1947.  [53] 
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[Tillc  of    Disfrirl    roiiil    ;;i:.l    ('misc.] 

l)K8I(mA'riON  OF  CONTENTS  OF  RF/OHD 
ON  APPEAL 

'V]w  United  States  ol'  America,  appellant  in  tlie 
above  entitled  case,  designates  the  (Munplctc  vvconl 
and  all  of  tlic  [)r<)ceodinjjjs  and  evidence,  inchiding 
exhibits  to  the  c()in|)laint,  to  be  included  in  the 
recoi'd  on  appeal. 

Respcctlnlly  submitted, 
/s/  HENRY  L.  HESS, 

United  States  Attoi-ney 

for  the  District  of  Oregon. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Edward  B.  Twining,  Assistant  United  States 
Attorney  for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  of  the  foregoing  Designa- 
tion of  Record  on  Appeal  on  the  PlaintiiTs  herein, 
by  depositing  in  the  United  States  Post  Office  at 
Portland,  Oregon,  on  the  22nd  day  of  August,  1947, 
a  duly  certified  copy  thereof,  enclosed  in  an  en- 
velope, with  postage  thereon  prepaid,  addressed  to 
James  C.  Dezendorf,  Attorney  at  Law,  Pacific 
Building,  Portland,  Oregon,  Attorney  for  Plain- 
tiffs. 

/s/  EDWARD  B.  TWINING, 
Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  Aug.  22,  1947.  [54] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  TO  BE 
RELIED  UPON 

The  United  States  of  America,  defendant-appel- 
lant, makes  the  following  statement  of  points  on 
which  it  will  rely  on  appeal: 

(1)  The  district  court  erred  in  not  holding  that 
the  entire  interests  of  the  plamtiffs-appellees  in 
the  road  were  adjudicated  in  the  condemnation  ac- 
tion, United  States  vs.  Gossler  et  al.,  Civil  No.  1729, 
and  that  they  are  estopped  from  maintaining  this 
action  for  the  fair  market  value  of  the  use  of  the 
road. 

(2)  The  district  court  erred  in  holding  that  the 
claim  presented  herein  for  the  reasonable  and  fair 
market  value  of  the  use  by  the  Government  of  the 
road  belonging  to  plaintiffs-appellees  was  not  sub- 
mitted, considered  or  fully  decided  in  the  case  of 
United  States  vs.  Gossler  et  al,  Civil  No.  1729. 

(3)  The  district  court  erred  in  holding  that  the 
plaintiffs-appellees  have  a  valid  claim  against  the 
United  States  for  the  reasonable  and  fair  market 
value  of  its  use  for  hauling  66,643  cubic  yards  of 
sand  and  gravel  over  the  road.  [55] 

(4)  The  district  court  erred  in  holding  that  the 
circumstances  under  which  the  United  States  used 
the  road  were  such  as  to  warrant  the  implication 
of  a  contract  to  pay  the  reasonable  and  fair  market 
value  of  the  use  thereof. 
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(5)  The  district  court  cri-ed  in  reiulcriuK  '^  j'ld.LC- 
iTicut  JM  favor  of  f)laintiffH-ai)i)ellees  based  on  tlie 
cost  of  construction  of  the  entire  road,  less  the 
amount  })ieviously  received  for  the  use,  as  the  rea- 
sonable and  fail-  market  value  of  the  use  of  one- 
third  of  the  road  for  liauling  66,643  cubic  yards  of 
sand  and  gravel. 

(6)  The  district  court  erred  in  admitting  evi- 
dence of  the  construction  cost  of  the  entire  road. 

(7)  The  district  court  erred  in  ij^iioring  the  un- 
disputed evidence  that  the  portion  of  the  road  in- 
cluded in  the  pleadings  could  not  have  cost  in  ex- 
cess of  $3,000. 

(8)  The  district  court  erred  in  giving  judgment 
of  $5,816  for  the  use  hy  defendant-appellant  in 
hauling  66,643  cubic  yards  of  sand  aiid  gravel  over 
.6  mile  of  road. 

HENRY  L.  HESS, 

United  States  Attorney. 

/s/  EDWARD  B.  TWINING, 
Assistant  United  States 
Attorney. 
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United  States  of  America, 
District  of  Oregon — ss. 

Service  of  the  within  Statement  of  Points  to  Be 
Relied  Upon  is  hereby  accepted  within  the  State 
and  District  of  Oregon,  on  the  4th  day  of  Septem- 
ber, 1947,  by  receiving  a  copy  thereof  dnly  certified 
to  as  a  true  and  correct  copy  of  the  original  by  Ed- 
ward B.  Twining,  Assistant  United  States  Attor- 
ney for  the  District  of  Oregon. 

/s/  JAMES  C.  DEZENDORF, 

Of  Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  Sept.  4,  1947.  [56] 


[Title  of  District  Court  and  Cause.] 

ORDER  TRANSMITTING  ORIGINAL 
EXHIBITS 

On  Motion  of  the  Defendant,  and  appellant, 
herein,  and  good  cause  appearing  therefor,  it  is 
hereby  ordered. 

That  all  of  the  original  exhibits  in  the  above 
case  be  transmitted  to  the  Circuit  Court  of  Appeals, 
in  connection  with  the  appeal  of  this  case. 

Dated  this  12th  day  of  September,  1947. 

CLAUDE  McCOLLOCH, 

Judge. 

[Endorsed]:     Filed  Sept.  12,  1947.   [57] 
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[Title  of  Dishict  Coiii-t  nii'l  Cause] 

DOCKET  ENTRIES 
1946 
Aug.  23 — Filed  complaint. 
Aug.  23 — IssiuhI  sunmioris,  to  niarslial. 
Aug.  28 — Filed  snniTnoris  with  Marsiial's  return. 
Oct.  29 — Filed  sti})ulation  i'or  order  extending  time 

to  answer. 
Oct.   29 — Filed  and  entered  order  extending  time  to 

answer  (30  days  after  Oct.  26).    McC. 
Dec.     2 — Filed  stipulation  for  order  allowing  deft. 

30  days  from  Nov.  26  to  ap})ear. 
Dec.     2 — Filed  and  entered  order  allowing  deft.  30 

days  from  Nov.  26  to  appear.   McC. 
Dec.  23 — Filed  motion  to  dismiss. 

1947 

Jan.  13 — Entered  order  continuing  motion  to  dis- 
miss to  time  of  pre-trial  iiearing.    McC. 

Jan.  15 — Filed  answer. 

Jan.  31 — Entered  order  setting  for  pre-trial  on 
Feb.  10,  1947.   McC. 

Feb.  7 — Filed  defendant's  motion  for  judgment 
on  pleadings. 

Feb.  10 — Entered  order  reserving  deft's.  motion 
for  judgment  on  the  j)leadings  to  the  time 
of  trial,  pre-trial  hearing  had  and  order 
setting  for  trial  on  March  11,  1947,  10  a.m. 
notified.   McC. 

Feb.  17 — Entered  order  resetting  for  trial  on  March 

18,  1947,  notified.  McC. 

Feb.  21 — Entered  order  resetting  for  trial  on  March 

19,  1947,  notified.   McC. 
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1947 

Mar.    5 — Filed  praecipe,  U.  S.  Atty.,  2  subpoenas. 

Mar.    5 — Issued  2  subpoenas — to  marshal. 

Mar.  17 — Filed  supoena  with  return. 

Mar.  19 — Record  of  trial  before  court  and  order 
taking  under  advisement.    McC. 

Mar.  20 — Filed  subpoena  with  marshal 's  return. 

Mar.  19 — Filed  and  entered  pre-trial  order.  McC. 

Mar.  21 — Filed  exhibits  1  to  5  inclusive  (in  file). 

Mar.  21 — Filed  memorandum  opinion.   McC. 

Apr.  3 — Filed  objections  of  deft,  to  proposed  find- 
ings and  conclusions. 

Apr.  4 — Filed  and  entered  Findings  of  Fact,  Con- 
clusions of  Law  and  Judgment  notices. 
McC. 

Apr.  11 — Filed  defendant's  motion  for  a  new  trial, 
etc. 

May  5 — Record  of  hearings  on  motion  for  a  new 
trial,  to  amend  findings,  etc.,  argued  and 
taken  under  advisement.  McC. 

May  22 — Filed  transcript  of  proceedings  of  March 
19  and  May  5,  1947. 

May  22 — Etntered  order  denying  motion  for  a  new 
trial  and  for  amendment  of  Findings  of 
Fact,  Conclusions  of  Law  and  Judgment 
notices.    McC. 

June    7 — Filed  above  order. 

July    5^Filed  judgment  roll. 

Aug.  19 — Filed  notice  of  appeal  by  U.  S.  [58] 

Aug.  19— Mailed  copy  notice  of  appeal  to  Attorney 
Harris  at  Eugene,  Ore.,  and  copy  to  Koer- 
ner.  Young  &  Swett,  Portland,  Ore. 
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1947 

Au^.  22 — Filed  designatioTi  of  contents  of  record. 

Sei)t.  4 — Filed  statement  of  poijits  to  be  n'lied 
upon. 

Sept.l2 — Filed  and  entered  order  transmitting 
original  exhibits  to  circuit  court  of  ap- 
peals.  McC.  [59] 


CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss. 

I.  Lowell  Mundorfe,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
fi'om  1  to  60  inclusive,  constitute  the  transcript  of 
record  upon  the  appeal  from  a  judgment  of  said 
Court  in  a  cause  therein  numbered  Civil  3242  in 
which  United  States  of  America  is  defendant  and 
appellant  and  J.  H.  Gallagher,  J.  Ira  McNutt  and 
Earl  L.  McNutt  are  plaintiffs  and  appellees;  that 
said  transcript  has  been  prepared  by  me  in  accord- 
ance with  the  designation  of  contents  of  the  record, 
on  appeal  tiled  by  the  appellant  and  in  accordance 
with  the  rules  of  Court;  that  T  have  cora})ared  the 
foregoing  transcript  with  the  original  record  thereof 
and  that  it  is  a  full,  true  and  correct  transcript  of 
the  record  and  proceedings  had  in  said  Court  in 
said  cause,  in  accordance  with  the  said  designation, 
as  the  same  appears  of  record  and  on  file  at  my 
office  and  in  my  custody. 
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I  further  certify  that  I  have  enclosed  a  duplicate 
transcript  of  proceedings  dated  March  19  and  May 
5,  1947,  and  original  exhibits  1  to  5  inclusive. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  in  Portland, 
in  said  District,  this  19th  day  of  September,  1947. 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Chief  Deputy  [60] 


Li  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3242 

J.  H.  GALLAGHER,  J.  IRA  McNUTT  and 
EARL  L.  McNUTT, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

Portland,  Oregon,  March  19,  1947 

Before:  Honorable  Claude  McColloch, 
Judge. 

Appearances : 

Mr.  James  C.  Dezendorf  (Koerner,  Young,  Swett 
&  McColloch),  of  attorneys  for  plaintiffs. 
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Mr.  E(lwai-(1  P».  Twiiiin.u;,  Assistant  Tiiitod  StatfH 
Attorney,  al  loiiicy  i'ov  (k'fcndant. 

Mr.  Linus  M.  Fuller,  Special  Assistant  United 
States  yVttoiiiey,  attorney  foi*  defendant. 

Court  Reporter:    Ira   (».    Ifoleomb.   [1*] 

Mr.  Dezendoi-P:  May  it  i)lease  the  Courl  ,  I 
would  like  to  liand  up  llx-  pi(»posed  ]»re-trial  order 
wliich,  as  I  understand,  is  agreeable  to  the  Goveni- 
nient.  I  did  not  have  it  clipped  together  before  I 
came  up  here  because  there  were  two  ])ages  which 
had  to  be  inserted  after  I  got  up  here.  I  left  the 
end  of  the  order  open  because  I  did  not  know 
whether  the  Government  had  any  exhibits  which  it 
proposed  to  introduce.  It  will  be  satisfactory  with 
me,  and  I  assume  with  opposing  counsel,  that  the 
order  may  be  completed  when  the  exhibits  are  made 
known  and  identified.  The  issues  and  admitted  facts 
are  set  forth,  however,  in  the  order. 

Mr.  Twining:     That  is  right. 

The  Court:  I  will  sign  it.  You  may  complete 
it  later. 

Mr.  Dezendorf:  I  haven't  the  place  yet  typed 
for  signatures,  but  will  complete  it. 

The  Court:     It  may  be  deemed  signed  as  of  now. 

Mr.  Dezendorf:  There  is  referred  to  in  the  pre- 
trial order,  as  Plaintiffs'  Exhibit  No.  1,  the  con- 
tract between  the  Crown  Zellerbach  Corporation  and 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record. 


72  United  States  of  America  vs. 

the  Government  of  November  18,  1942,  which  I 
would  like  to  have  identified  and  which  I  would  like 
to  offer  in  evidence  at  this  time. 

Mr.  Twining:     No  objection. 

(Agreement  between  Crown  Zellerbach  Cor- 
poration and  the  United  States  of  [2]  America, 
dated  November  18,  1942,  thereupon  received 
in  evidence  and  marked  Plaintiffs'  Exhibit 
No.  1.) 

PLAINTIFFS  EXHIBIT  No.  1 
[Letterhead  Crown  Zellerbach  Corporation] 

November  18,  1942. 

Colonel  Gordon  H.  McCoy, 
Post  Commander,  Camp  Adair, 
Camp  Adair,  Oregon. 

Dear  Colonel  McCoy : 

Permission  is  hereby  granted  the  U.  S.  Army  to 
remove  river-run  sand  and  gravel  from  our  property 
along  the  Willamette  River  in  Section  35,  Township 
9  South,  Range  4  West  of  the  W.M.,  Polk  County, 
Oregon,  for  the  duration  of  the  present  war  emer- 
gency at  a  price  of  2.5c  per  cubic  yard. 

It  should  be  understood,  of  course,  that  the  rights 
of  Mr.  J.  H.  Gallagher  of  Corvallis,  Oregon  under 
an  agreement  of  April  11,  1942  between  the  said 
Gallagher  and  the  undersigned  Corporation,  a  copy 
of  which  agreement  is  in  your  possession,  will  be 
protected.  You  are  advised,  however,  that  Mr.  Gal- 
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lagher  has  not  staked  out  on  the  ground  any  areas 
fi-oin  wliicli  h(!  intends  to  remove  yardage  to  main- 
tain his  sto(;k  piles  or  fill  contract  requirements  and 
we  therefore  consider  that  you  would  he  free  to  take 
material  from  any  part  of  th(»  area  covered  hy  the 
gravel  and  sand  deposit  excejjt  that  poi'tion  on 
which  Mr.  Gallagher *s  screening  structure  is  located 
and/or  the  areas  covered  hy  his  stock  piles  of 
screened  material. 

If  this  offer  has  your  acceptance,  we  understand 
that  requisitions  will  be  placed  with  our  Corpoia- 
tion  as  material  may  be  required  and  that  paymc^nt 
for  the  material  will  be  based  upon  yardage  removed 
either  by  cross-sectioning  the  area  or  by  a  yardage 
calculation  based  upon  the  truck  loads  hauled. 
Either  method  of  calculating  the  quantity  will  be 
satisfactory  to  us. 

If  the  above  is  satisfactory  and  you  feel  free  to 
do  so,  we  shall  appreciate  your  accejitance  on  the 
duplicate  of  this  letter  and  the  retuj-n  of  such  dupli- 
cate to  us. 

Appreciating  the  courtesies  extended  by  yourself, 
Major  E.  A.  Shafer  and  Captain  C.  B.  Forsman  on 
the  occasion  of  the  writer's  visit  to  Camp  Adair  yes- 
terday, we  are 

Very  truly  yours, 

CROWN  ZELLERBACH 
CORPORATION, 

By  /s/  J.  R.  FRUM, 

Assistant  Vice-President. 
J.  R.  Frum/H 
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Accepted  this  19th  day  of  November,  1942.    For 
the  Post  Commander. 

By  /s/  CARL  B.  FORSMAN, 
Capt.  F.  A., 
Asst.  Executive  Ofificer. 

[Endorsed] :     Filed  U.S.C.C.A.  Sept.  22,  1947. 


Mr.  Dezendorf :  The  issues  are  fairly  well  defined 
by  the  pre-trial  order  and,  for  the  purpose  of  get- 
ting the  issues  before  your  Honor,  I  would  like  to 
summarize  briefly  the  agreed  facts. 

This,  of  course,  is  an  action  under  the  Tucker 
Act,  brought  by  Mr.  Gallagher  and  the  McNutt 
brothers,  C-allagher  residing  in  Corvallis  and  the 
McNutt  brothers  in  Eugene. 

On  or  about  the  11th  day  of  April,  1942,  the  plain- 
tiff, Gallagher,  entered  into  an  agreement  with  the 
Crown  Zellerbach  Corporation,  a  copy  of  which  is 
attached  to  the  complaint.  At  this  point,  do  you 
think  it  would  be  advisable  to  put  in  the  record  the 
original  of  the  contract?   It  was  in  the  other  case. 

Mr.  Twining:  The  contract  between  Crown 
Zellerbach  and  Gallagher? 

Mr.  Dezendorf :  Yes.  I  can  produce  it  later.  This 
contract  permitted  Gallagher  to  take  sand  and 
gravel  from  the  so-called  Santiam  Bar  and  to  con- 
struct a  road  on  land  owned  by  the  Crown  Zeller- 
bach Corporation  in  order  to  get  the  gravel  to  the 
county  road.    There  are  also  two  other  ownerships 
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between  the  hai*  and  tlie  road,  one  being  the  OoHsler 
land  and  tlie  other  flie  Croeker  land. 

Appro])iia1e  easements  were  of)tained  by  (ial- 
lapfher  f'roin  the  Crockers  and  the  Gosslers  and  tlie 
I'oad  was  then  eonstnicted  from  the  bar  to  the 
county  road. 

On  June  18,  1942,  which  was  after  the  i-oad  had 
been  built,  by  an  appropriate  order  in  proceedings 
filed  in  this  court,  the  Govei-nment  was  granted  pos- 
session of  the  Crocker  and  Gossler  land,  but  not  of 
the  ('rown  Zellerbach  land.  It  was  not  requested  and 
was  not  allowed.  No  ordei-  of  possession  was  ever 
entered  as  to  the  Crown  Zellerbach  portion  of  the 
road% 

On  October  5th,  appropriate  declarations  of  tak- 
ing were  filed  in  the  condemnation  action  brought 
to  a^^quire  the  Gossler  and  Crocker  lands.  Mr.  Gal- 
lagher was  joined  as  a  defendant  in  the  Gossler  case 
and,  thereafter,  the  McNutt  brothers  intervened  in 
that  action,  but  neither  the  plaintiff  Gallagher  nor 
the  plaintiffs  McNutt  were  made  parties  defendant 
in  the  Crocker  case,  although  there  was  an  assign- 
ment of  record  in  favor  of  Gallagher. 

On  November  21,  1944,  the  action  to  assess  the 
value  of  Gallagher's  and  McNutt  brothers'  interest 
in  the  Gossler  land  came  on  for  trial.  The  pre-trial 
order  contains  the  exact  stipulation  that  was  then 
entered  into  lietween  counsel  representing  the  Gov- 
ernment and  counsel  representing  Gallagher  and 
McNutts.  I  think  it  might  be  well  to  read  it.  [4] 
It  is  verv  short. 
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II 


Mr.  Falk:  May  it  please  the  Court — I  will 
say  this,  Mr.  Dezendorf,  I  stated  yesterday,  not 
in  the  presence  of  the  Reporter — and  it  may  be 
that  your  purpose  was  to  have  a  record — that  so 
far  as  the  Government  is  concerned  I  believe 
that  testimony  in  this  case  showing  the  value 
of  the  entire  road  is  proper,  that  I  will  not  ob- 
ject to  any  testimony  showing  the  value  of  the 
entire  road. 

•  ''Mr.  Dezendorf:  That  does  not  go  quite  as 
far  as  we  went  yesterday,  and  perhaps,  now  that 
we  have  a  Reporter  here,  we  had  better  get  a 
clear  understanding  on  it.  So  far  as  these  de- 
fendants are  concerned,  we  are  willing  to  try, 
all  in  this  one  lawsuit,  the  value  of  the  road  and 
of  our  interest  in  the  gravel  bar.  In  other 
words,  technically,  you  probably  have  only 
taken  in  this  proceeding  a  portion  of  our  road 
and  probably  will  be  limited  to  that  if  you  wish 
to,  but  we  are  willing  to  try  the  whole  interest 
of  the  value  of  the  road  and  of  the  gravel  in 
this  one  lawsuit. 

"Mr.  Falk:  I  am,  Mr.  Dezendorf,  willing  to 
try  the  value  of  your  interest  in  the  entire  road 
and  the  value  of  your  interest  in  the  gravel 
bar,  and  that  is  what  I  expected  would  be  tried. 

"The  Court:  Well,  that  relieves  the  Court 
of  some  of  the  responsibility,  because  with  this 
stipulation  I  take  it  that  the  parties  can  stipu- 
late to  try  any  questions  that  [5]  they  want  to. 
This  is  a  stipulation  to  try  out  certain  questions 
which  may  not  technically  be  in  the  case,  and  I 
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shall  treat  it  as  lliat.  As  to  the;  othor  qiuistioii, 
my  mind  is  not  made  up.  I  will  have  to  make  it 
up  when  the  testimony  is  offered." 

On  November  24th,  the  tliiid  day  of  trial,  tiie 
jury  returned  a  verdict  on  which  judgment  was  en- 
tered in  favo?'  of  Gallagher  and  MeNutt  brothers 
for  $1,000. 

At  this  point,  I  would  like  to  refer  to  tlie  Court's 
instructions  which  have  been  transcribed.  I  do  not 
know  whether  they  are  a  part  of  this  record  or  not, 
but  I  would  be  willing  to  make  my  copy  available 
for  that  purpose,  if  it  is  needed. 

Under  the  instructions  the  only  question  which 
w^as  submitted,  as  I  interpret  it,  w^as  the  value  of  the 
Gallagher  and  MeNutt  brothers'  interest  in  the 
Gossler  and  Crocker  lands,  not  in  the  Crown  Zeller- 
bach  land.  Referring  to  the  instructions  to  the  jury, 
the  following  appears: 

"On  June  18,  1942,  the  Government  took  the 
Crocker  and  Gossler  lands  and  the  Gallagher 
and  the  McNutt  brothers'  interest  therein.  As  a 
result  of  this  taking  of  these  interests  the 
United  States  is  required  to  pay  just  compen- 
sation. ' ' 

Then,  the  Court  went  on  to  define  what  fair  mar- 
ket value  is  and,  on  page  6  of  the  instructions  the 
Court  said  [6]  this:  "The  sole  consideration  for 
you  is  the  fair  market  value  of  the  Gallagher  and 
McNutt  property  interests.  You  will,  then,  not  take 
into  consideration  in  your  deliebrations  the  cost  of 
construction  of  the  road  over  either  of  the  pieces  of 
property,  or  the  purchase  price  of  the  right-of-way, 
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but  only  the  fair  market  value  of  the  interest  of 
McISTutt  and  Gallagher  as  of  the  date  June  18, 
1942." 

Because  Judge  Harris  and  I  felt  that  the  issues 
which  we  intended  to  be  tried  were  not  submitted, 
we  filed  a  motion  for  a  new  trial  following  judgment 
and  the  verdict,  and  Judge  Fee  rendered  an  opinion 
on  April  2,  1945,  denying  the  motion  for  new  trial 
but  leaving  open  the  question  as  to  w^hether  the  in- 
terests of  Gallagher  and  the  McNutts  in  the  Crown 
Zellerbach  Corporation  portion  of  the  road  had 
actually  been  acquired,  leaving  that  question  open 
for  determination  in  another  lawsuit. 

Also,  at  the  time  the  motion  for  the  new  trial 
was  argued,  Judge  Fee  made  this  statement — this  is 
on  December  18,  1944 — "I  think  the  Court  will  not 
pass  on  the  question  whether  or  not  the  Tucker  Act 
cases  were  involved  in  this  matter,  and  whether  the 
verdict  was  on  those  cases  or  not.  That  would  be  a 
question  in  another  lawsuit." 

Then,  referring  to  the  Gossler  case,  the  Court 
said:  "x\s  I  take  it,  that  involved  simply  the  trial 
as  to  the  value  of  this  easement  over  a  particular 
piece  of  land.  [7]  *  *  *  It  is  true  that  the  Court 
did  not  submit  to  the  jury  the  value  of  the  easement 
over  other  lands,  because  of  the  fact  that  if  you  did 
not  have  an  easement  over  this  land  you  were  not 
entitled  to  be  paid." 

I  confess  it  has  been  a  little  bit  difficult  for  me  to 
understand  exactly  what  Judge  Fee  had  in  mind. 
However,  from  the  opinion  on  motion  for  a  new 
trial  and  what  he  said  at  the  time,  following  the  con- 
clusion of  the  motion  for  new  trial,  it  appeared  to 


J.  77.  Gallagher  et  al.  79 

,ju(h;c  Ihirris  a.id  lo  n><'  1li;>t  the  <|ii('sli()ii  of  the 
ninounl,  if  :uiy,  vvliiHi  (Jnlliurl.cr  and  i\w  McNutt 
),rolli(-rs  Nvcic  (Mititlcd  1<>  recover  for  tlic  nsc  wlik^h 
11u'(i(»v('nii.M'n1  Mind.xd'llH'  Cn.wn  Zollcrl.aHi  l;uid 
was  still  <)i)('ii  i'or  coiisidcratioTi. 

The  adniittod  Incis  will  show— and  tlicy  aic  eon- 
laincd  in  tlu'   i)r(^trial   order— that   Gallagher  and 
the  McNntt  hi-othors  hauled  out  over  their  road  only 
'M40  euhie  yards  of  gravel;  hetwecii  ejiily  1,  1942, 
and  Septenihcr  16,  1942,  Strong  &  McDonald  moved 
()8'^03  cu))ic  vards  oi'  sand  and  gravel  over  the  road 
and  paid  to  Gallagher  $3,000  for  that  use;  hetween 
October  1,  1942,  and  August  19,  1944,  the  Govern- 
ment moved  62,643  cubic  yards  of  sand  and  gravel 
from  the  Santiam  Bar  over  plaintiffs'  road  and  paid 
the  plaintiffs  nothing  for  its  use  of  the  road. 

The  contract  between   the   Government   and  the 
Crown  Zellerbach  Corporation,  dated  Novend.er  18 
1942,  which  was  [8]  about  the  linu-  the  Government 
started  to  haul  gravel  out  over  this  road,  is  very 

interesting.  xt  ai-  n       T^.ef 

It  is  addressed  to  Colonel  Cxord....  H.  McOox,  Post 
Commander,  Camp  Adair,  Oregon,  and  roads: 

"Dear  Colonel  McCoy: 

"Permission  is  hereby  granted  the  V.  S.  Av.ny  to 
remove  river  rnn  sand  and  gravel  fron>  our  prop- 
erty along  the  Willan.ette  River,"'  and  then  descnh- 
ing  the  property,  which  is  the  Santiam  Bar 

"It  shonld  he  understood,  of  course,  that  the 
,.i.Ms  of  Mr.  J.  H.  Gallagher  of  Corvahs  Oregon 

■"  t-  „-f  Ai-vril  11    1942.  between  the 

under  an  agreement  of  Apnl  li-  i-'  _^^..  „ 
.aid  Gallagher  and  the  undersigned  eorpoiation..  a 
copy  of  whi.-h  agreement  is  in  your  possession,  will 
be  protected." 


80  United  States  of  America  vs. 

Then  the  letter  goes  on  to  say:  "If  this  offer  has 
your  acceptance,  we  understand  that  requisitions 
will  be  placed  with  your  corporation  as  material 
may  be  required  and  that  payment  for  the  material 
will  be  based  upon  yardage  removed  either  by  cross- 
sectioning  the  area  or  by  a  yardage  calculation  based 
upon  the  truckloads  hauled,"  and  so  forth. 

This  document  contains  the  following:  ''Accepted 
this  19th  day  of  November,  1942.  For  the  Post  Com- 
mander: By  Carl  B.  Forsman,  Captain  F.  A.,  Asst. 
Executive  Officer." 

The  original  contract  of  April  11,  1942,  between 
the  Crown  Zellerbach  Corporation  and  Gallagher 
<^ontains  this  [9]  provision  which,  in  my  judgment, 
supports  the  present  claim  for  use  by  the  Govern- 
ment of  the  road.  This  is  sub-paragraph  4  of  the 
agreement  between  Crown  Zellerbach  Corporation 
and  Gallagher: 

"As  part  consideration  for  the  sand  and 
gravel  purchased  hereunder  by  the  purchaser, 
the  purchaser  hereby  agrees  that  the  seller  or 
its  assigns  shall  have  the  right  to  use  any 
private  roads  constructed  by  or  used  by  the 
purchaser  for  obtaining  the  sand  and  gravel 
purchased  hereunder;  it  being  understood  that 
such  private  roads  shall  be  available  to  the  sell- 
ers and  any  persons,  firms  or  corporations  to 
whom  the  seller  may  sell  sand  and  gravel  from 
the  herein  described  property,  provided  the 
seller  and/or  such  persons,  firms  or  corpora- 
tions shall  reimburse  the  purchaser  on  some 
reasonable  basis  for  the  use   of   such  private 
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roads;  siicli  icinihiirsiwiienl  to  heat  a  i(;asonal)I(^ 
royalty  rate  on  a  per-pubic-yard  basis  wbicli 
would  not  bo  greater  tban  a  fair  share  or  jh-o- 
portionate  cost  of  constructing  and  maintaining 
such  j)rivate  road  or  roads,  taking  into  con- 
sideration the  yai'dage  of  sand  and  gravel  being 
hauled  by  tlie  puiY^haser  and  the  yardage  of 
sand  and  gravel  to  })(•  hauled  by  the  seller  or 
such  persons,  firms  or  corporations  to  whom  it 
might  sell  sand  and  gravel." 

The  contract  between  the  ('rown  Zellerbach  Cor- 
poration and  the  Ai'my  shows  that  the  Army  had  a 
copy  of  this  [10]  April  11,  1942,  contract  in  its 
possession-  at  the  time  it  went  into  the  gravel  ])ar 
and  moved  out  the  gravel  over  Gallagher  and  Mc- 
Nutt  brothers'  road. 

The  only  issue  which  remains,  as  I  see  it.  in  addi- 
tion to  the  legal  questions  that  are  framed  by  the 
pre-trial  order,  is  to  show  the  cost  of  the  road  and 
to  provide  testimony  as  to  the  reasonable  and  fair 
market  value  of  the  use  of  the  road  such  as  was 
made  by  the  Army,  and  we  are  prepai'ed  to  put  in 
that  testimony  at  this  time. 

Mr.  Twining:  May  I  offer,  as  a  Government's 
exhibit,  the  Judgment  on  the  Verdict  in  Civil  Case 
No.  1729,  as  well  as  final  Judgment  in  Condemna- 
tion.   Both  are  certified  copies. 

Mr.  Dezendorf:     No  objection. 

The  Court:     Admitted. 

(Certified  copy  of  Judgment  on  the  Verdict, 
Civil  No.  1729,  thereupon  received  in  evidence 
and  marked  Defendant's  Exhibit  No.  2.) 
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In  the  District  Court  of  the  United  States, 
for  the  District  of  Oregon 

Civil  No.  1729 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

L.  M.  GOSSLER  and  ALTA  L.  GOSSLER,  hus- 
band and  wife;  F.  E.  GALBREATH;  J.  J. 
OBERSON ;  J.  H.  GALLAGHER  and  JANE 
DOE  GALLAGHER,  whose  true  name  is 
Belle  K.  Gallagher,  his  wife;  POLK  COUNTY, 
a  municipal  corporation  and  political  subdivi- 
sion of  the  State  of  Oregon, 

Defendants. 

EARL  L.  McNUTT  and  J.  IRA  McNUTT,  co-part- 
ners doing  business  under  the  firm  name  and 
style  of  McNutt  Bros., 

Intervening  Defendants. 

Judgment  on  the  Verdict 

This  cause  coming  on  regularly  for  trial  on  the 
21st  day  of  November,  1944,  plaintiff  appearing  by 
Carl  C.  Donaugh  &  William  M.  Langley,  Asst.  U.  S. 
Atty.  and  Ernest  Falk  and  Linus  M.  Fuller,  Spe- 
cial Attorneys,  Department  of  Justice,  and  the  de- 
fendants J.  H.  Gallagher  and  Belle  K.  Gallagher, 
his  wife,  Earl  L.  McNutt  and  J.  Ira  McNutt  appear- 
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ins  by  thoir  attoineyH  Lawrence  'W  Harris,  Hamp- 
son,  Koerncr,  Youm},'  and  Svvett  and  James  0.  Dcz- 
,Mid(irr,  and  it  liavins  l)een  orally  stipulated  tl.at  the 
i„ry  in  this  (;ase  should  determine  not  only  the  value 
'„f  the  road  across  the  property  described  in  this 
proceeding  as  Tract  No.  (J-10,  but  also  the  value  of 
the  interest  of  defendants  J.  H.  Gallagher  and  Belle 
K   Oallas^her,  his  wife,  Earl  L.  McN.itt  and  J.  Ira 
McNutt  in  and  to  the  entire  1.8  miles  of  road  lead- 
i„<.-  from  the  county  road  across  property  formerly 
ownied  by  A.  W.  Crocker  and  Agnes  M.  Croeker  and 
described  as  Tract  No.  C-23  as  set  out  in  the  case 
of  the  United  States  vs.  O.  C.  Simpson,  et  al.,  (ivil 
No  1111,  and  across  the  above  mentioned  Tract  No. 
0-10   and  across  ad.ioining  land  owned  by  Crown- 
Zellerbach  Corporation  to  the  site  of  the  Sant.an, 
Bar,  and  also  the  value  of  said  defendants    interest 
in  and  to  said  Santiam  Bar  under  a  '•""t^'^'^'t  ^-|th 
Crown-Zellerbach  Corporation  dated  April  H-  191--; 
a  iuiv  was  impaneled  and  sworn  to  try  the  issues  ,n 
this  nxuse  and  on  order  of  the  Court  the  .iury  viewed 
the  said  roadway  across  the  Crocker  property  and 
across  the  Gossler  property  sought  to  he  aequn-ed  by 
the  United  States  by  and  through  this  proceeding 
and    across    the    Cvown-Zellerbacl,     Corporations 
pvoperty,  and  further  viewed  the  Santiam  Bar;  and 
Sie  iur;    after  hearing  the  testimony  of  witnesse 
for    he';iaintii5  and  for  the  defendants,  argument 
of  e  unsd  and  the  instructions  of  the  Court,  did  re- 
ve  for  deliberation  and  after  deliberation  did  on 
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the  24th  day  of  November,  1944,  return  into  this 
Court  a  verdict  in  words  and  figures  as  follows: 

"In  the  District  Court  of  the  United  States, 

for  the  District  of  Oregon 

Civil  No.  1729 

UNITED  STATES  OF  AMERICA, 

Plaintiff:, 

vs. 

L.  M.  GOSSLER,  et  al., 

Defendants, 

EARL  L.  McNUTT,  et  al., 

Intervening  Defendants. 

Verdict  of  the  Jury 

We,  the  jury,  duly  empaneled  and  sworn  to 
try  the  above  entitled  cause,  do  hereby  find  that 
the  full  market  value  of  defendants  J.  H.  Gal- 
lagher, Belle  K.  Gallagher,  his  wife.  Earl  L. 
McNutt  and  J.  Ira  McNutt's  interest  in  1.8 
miles  of  road  leading  to  the  Santiam  Bar  and 
including  damage  to  their  interest  in  said  bar, 
which  interest  exists  under  a  contract  from 
Crown-Zellerbach  arising  from  this  proceeding, 
as  of  June  18,  1942,  was  and  is  the  sum  of  One 
thousand Dollars  ($1,000.00),  said  road- 
way crossing,  among  other  lands,  a  tract  for- 
merly owned  by  L.  M.  Gossler  and  Alta  L. 
Gossler,  his  wife. 

Dated  this  24th  day  of  November,  1944. 
JOHN  E.  MONTGOMERY, 
Foreman." 
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And   It   Appeariii:^   U,   the   Court   tliat    tlic    full 
amount  deposit.Ml  in  1li<'  Registry  of  this  Court  in 
this  cause  heretofore  has,  r>nrsuant  to  Order  of  this 
Court,  been  distributed  and  tliat  tliere  are  no  funds 
on  deposit  in  the  Registry  of  the  Court  to  pay  or 
satisfy  the  judgment  lieveinafter  ordered  and  that 
tlie  judgment  ol)tained  herein  should  bear  Interest 
•,t  the  rate  of  six  per  cent  per  annum  from  June  18, 
1942    the  date  upon  which  this  court   entered   an 
order  granting  to  the  United  States  of  America  im- 
mediate   possession    of    the    hereinafter    described 
lands  and  also  of  Tract  No.  C-23,  until  paid:   Now 
Therefore,  bv  virtue  of  the  law  and  by  reason  of 
the  premises  and  the  verdi.'t.  It  Is  Hereby  Consid- 
ered, Ordered  and  Adjudged  that  upon   payment 
into   the   Registry   of   this   Court   of   the   sum   of 
$1 000.00,  together  with  interest  at  the  rate  ot  six 
pe.  cent  per  annum  from  June  18,  1942,  until  paid 
;  judgment  and  decree  of  this  Court  shall  be  entered 
herein  appropriathig  and  condemning  for  the  use 
.„d  purpose  of  the  plaintiff.  United  States  of  Amer- 
ica, as  set  forth  in  the  Complaint  in  Condemnation 
Ueiein  and  in  the  Declaration  of  Taking  in  United 
States  vs.  George  J.  Amort,  et  al..  Civil  No.  1481 
.he  full  fee  simple  title  in  and  to  the  lands  described 
in  said  Declaration  of  Taking  and  in  said  Complaint 
in  sam  ™  .    +  ^^   C-10  and  more  par- 

in  Condenmation  as  iiact  i>io.  k, 

ticularly  described  as  follows: 

Tract  No.  C-10:  <>  t  .t  Wn   <i 

Beginning  at  the  Northeast  corner  of  Lot  No   9 

in  Section  2,  in  Township  10  South,  Range  4  ^^  e.t 
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of  the  Willamette  JMeridian,  and  running  thence 
West  along  the  North  line  of  said  Lot  and  Section  to 
the  East  bank  of  the  Luckiamute  River;  thence 
along  said  bank  of  said  river  following  the  meanders 
thereof,  upstream,  to  a  point  from  which  a  line  run- 
ning East  to  the  West  line  of  the  Donation  Land 
Claim  of  Isaac  N.  Miller,  Claim  No.  52  in  said 
Township  and  Range,  and  thence  North  29°  15'  East 
to  the  place  of  beginning,  will,  with  the  other  lines 
above  described,  include  38  acres,  and  from  said 
point  running  East  to  the  West  line  of  said  Dona- 
tion Land  Claim;  and  thence  north  29°  15'  East  on 
the  West  line  of  said  Donation  Land  Claim  to  the 
l)lace  of  beginning,  being  a  -part  of  the  Donation 
Land  Claim  of  Thomas  Bowers  in  Polk  County, 
Oregon. 

Also,  beginning  at  a  point  which  is  40.06  chains 
North  29°  15'  East  from  a  point  18.84  chains  East 
and  6.87  chains  North  of  the  quarter  section  corner 
on  the  line  between  Sections  3  and  10  in  Township 
10  South,  Range  4  West  of  the  Willamette  Meridian, 
in  Polk  County,  Oregon,  said  beginning  point  being 
on  the  West  boundary  line  of  the  Donation  Land 
Claim  of  Isaac  N.  Miller,  Claim  No.  52  in  Township 
10  South,  Range  4  West  of  the  Willamette  Merid- 
ian; thence  running  South  55°  East  14.00  chains; 
thence  South  16°  West  7.50  chains;  thence  East 
12.05  chains  to  tlie  West  bank  of  the  Willamette 
River;  thence  down  said  river  on  the  West  bank 
thereof,  following  the  East  boundary  line  of  said 
Donation  Land  Claim  to  the  Northeast  corner  of 
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s;ii(l  Donation  Land  Claim;  thence  West  alon^  the 
North    line    of    said    Donation    Land    C;iaini    52.68 
chains;  thence  South  29^  15'  West  alon^'  tlH>  West 
line  of  said  Donation  Land  Claini  to  the  place  of 
lM^ginnin^^  in  the  County  of  Polk,  State  of  Oregon. 
Beginning  at  a  point  6.38   chains   P^ast   of  the 
Northwest  corner  of  the  Southwest  quarter  of  the 
Southwest   quarter   of   Section   35   in   Township   9 
South,  Range  4  West  of  the  Willamette  Meridian 
in  Polk  (bunty,  Oregon,  and  running  thence  South 
13  chains;  thence  East  17  links  to  the  West  bank  of 
the  Luckiamute   River;  thence  up  said  river   fol- 
lowing the  meanderings  thereof,  South  15^  East  4.70 
chains;  and  South  29°  East  2.70  chains  to  the  South 
boundary  line  of  said  Section ;  thence  East  11  chains 
to  the  Southeast  corner  of  the  Southwest  quarter  of 
the  Southwest  quarter  of  said  Section ;  thence  North 
20  chains  to  the  Northeast  corner  of  the  Southwest 
quarter  of  the  Southwest  quarter  of  said  section  and 
thence  West  13.62  chains  to  the  place  of  l^eginnmg, 
in  the  County  of  Polk,  State  of  Oregon,  and  con- 
taining 297.45  acres,  more  or  less, 
subject,  however,  to  existing  easements  for  public 
roads  and  highways,  for  public  utilities,  for  rail- 
roads, for  pipe  lines  and  for  water  and  sewage  sys- 
tems- the  value  of  all  other  interests  in  and  to  said 
propertv  having  heretofore  been   determined   and 
compensation  therefor  paid  by  Order  entered  herein 
May  4,  1944; 
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Dated  this  24th  day  of  November,  1944,  at  Port- 
land, Oregon. 

/s/  JAMES  ALGER  FEE, 
District    Judge. 

[Seal] 

A  true  copy,  Lowell  Mundorff,  Clerk. 

By  /s/  J.  CASE, 

Deputy  Clerk. 

[Endorsed]:     Filed   December   4,   1944.     Lowell 
Mundof ff,  Clerk ;  By  R.  DeMott,  Deputy. 

[Endorsed)  :     Filed  U.S.C.C.A.,  Sept.  22,  1947. 


(Certified  copy  of  Order  Disbursing  Funds 
and  Final  Judgment  in  Condemnation,  Civil 
No.  1729,  thereupon  received  in  evidence  and 
marked  Defendant's  Exhibit  No.  3.) 
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In  the  District  Coiu't  of  the  United  States, 
for  tlic  District  of  Oregon 

Civil  No.  1729 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

L.  M.  GOSSLER  and  ALTA  L.  GOSSLER,  hus- 
band and  wife;  F.  E.  GALBKEATH;  J.  J. 
OBERSON;  J.  H.  GALLAGHER  and  JANE 
DOE  GALLAGHER,  his  wife,  if  married; 
Polk  County,  a  municipal  corporation  and  pol- 
itical subdivision  of  the  State  of  Oregon; 

Defendants, 

EARL  L.  McNUTT  and  J.  IRA  McNUTT,  co-part- 
ners doing  business  under  the  firm  name  and 
style  of  McNutt  Bros., 

Intervening  Defendants. 

ORDER  DISBURSING  FUNDS  AND  FINAL 
JUDGMENT  TN  CONDEMNATION 

This  matter  coming  on  upon  the  motion  of  the 
plaintiff.  United  States  of  America,  by  and  through 
its  attorneys  of  record,  for  an  order  disbui^sing 
funds  and  final  judgment  in  condemnation,  and  It 
Appearing  to  the  Satisfaction  of  the  Court  that  this 
proceeding  was  instituted  in  accordance  with  and 
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under  the  authority  of  the  following  Acts  of  Con- 
gress: The  Act  of  August  1,  1888  (25  Stat.  357,  40 
U.S.C.  Sec.  257),  Act  of  February  26,  1931  (46 
Stat.  1421,  40  U.S.C.  Sec.  258a)  and  Acts  supple- 
mentary thereto  and  amendatory  thereof.  Act  of 
August  18,  1890  (26  Stat.  316)  as  amended  by  the 
Acts  of  July  2,  1917  (40  Stat.  241),  April  11,  1918 
(40  Stat.  518,  50  U.S.C.  Sec.  :171),  and  March  27, 
1942  (Public  Law  507--77th  Congress),  and  the 
Act  of  April  28,  1942  (Public  Law  528— 77th  Con- 
gress), and  that  the  Secretary  of  War  of  the  United 
States  has  selected  the  hereinafter  described  lands 
for  acquisition  by  the  United  States  of  America  for 
use  in  connection  with  the  establishment  of  a  mili- 
tary training  camp  known  as  Camp  Adair,  Oregon, 
and  for  other  related  military  purposes,  and  for 
such  other  uses  as  may  be  authorized  by  Congress 
or  by  Executive  Order,  and  has  determined  and  is 
of  the  opinion  that  the  hereinafter  described  lands 
are  necessary  and  adequate  to  provide  for  the  estab- 
lishment of  a  military  training  camp  and  for  related 
military  purposes,  and  that  said  lands  are  required 
for  immediate  use  and  that  it  is  necessary  and  ad- 
vantageous to  the  interests  of  the  United  States  to 
acquire  the  hereinafter  described  lands  by  condem- 
nation under  judicial  process,  and  that  by  direction 
of  the  Attorney  General  of  the  United  States,  pur- 
suant to  the  request  of  the  Secretary  of  War,  this 
condemnation  proceeding  was  instituted  pursuant 
to  the  aforementioned  statutes  for  the  purpose  of 
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acquiring  the  estate  or  interest  hereinafter  set  forth 
in  and  to  the  lands  so  selected,  and  It  Further  Ap- 
pearing to  the  Court  that  funds  for  the  acquisition 
of  said  lands  were  appropriated  by  the  Act  of  Con- 
gress approved  April  28,  1942  (Public  Ijaw  528 — 
77th  Congress),  and  that  there  was  defmsitcd  h\ 
the  Registry  of  this  Court  in  this  cause  the  sum 
of  $15,000.00  as  estimated  just  com])ensation  for 
the  taking  of  the  hereinafter  described  lands  under 
the  declaration  of  taking  filed  on  October  5,  1942; 
and  It  Further  Appearing  to  the  Court  that  the 
defendants,  L.  M.  Gossler  and  Alta  L.  Gossler,  hus- 
band and  wife,  appeared  herein  by  and  through 
their  petition  for  order  fixing  value  and  disbursing 
funds,  and  the  defendant,  Polk  Coimty,  appeared 
by  and  through  its  answer,  and  the  defendants, 
J.  H.  Gallagher  and  Belle  K.  Gallagher,  his  wife, 
and  Earl  L.  McNutt  and  J.  Ira  McNutt,  co-partners 
doing  business  under  the  firm  name  and  style  of 
McNutt  Bros.,  appeared  by  their  answers;  and  It 
Further  Appearing  to  the  Court  that  at  the  time 
of  the  filing  of  the  declaration  of  taking  on  October 
5,  1942,  L.  M.  Gossler  and  Alta  L.  Gossler,  husband 
and  wife,  were  the  owners  in  fee  simple  of  the 
lands  taken  herein,  subject  to  a  mortgage  in  favor 
of  the  defendants,  J.  J.  Obei-son,  subject  to  a  mort- 
gage in  favor  of  defendant,  F.  E.  Oalbreath,  aiid 
subject  to  an  easement  in  favor  of  defendant.  J.  H. 
Gallagher,  in  and  to  which  the  defendants  Belle  K. 
Gallagher  and  Earl  L.  McNutt  and  J.  Ira  McNutt 
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had  an  interest;  and  It  Further  Appearing  to  the 
Court  that  heretofore  on  May  4,  1944  an  order  was 
entered,  fixing  the  value  of  all  interests  in  and  to 
said  property,  except  the  private  roadway  easement 
conveyed  by  L.  M.  Gossler  and  Alta  L.  Gossler  to 
J.  H.  Gallagher  by  conveyance  dated  March  12, 
1942,  pursuant  to  which  order  and  pursuant  to 
order  for  partial  distribution  of  funds  entered 
April  20,  1943,  the  sum  of  $15,000.00  on  deposit  in 
the  Registry  of  this  Court  was  disbursed  to  defend- 
ants, Stella  M.  Galbreath  as  attorney  in  fact  for 
F.  E.  Galbreath,  J.  J.  Oberson,  T.  B.  Hooker, 
Sheriff  and  Tax  Collector  of  Polk  County,  and  to 
L.  M.  Gossler  and  Alta  L.  Gossler;  and  It  Further 
Appearing  to  the  Court  that  this  matter  having 
come  on  for  trial  on  November  21,  1944,  to  deter- 
mine the  value  of  the  remaining  interest  in  and  to 
said  property,  to-wit :  the  private  roadway  easement 
above  referred  to,  and  the  plaintiif.  United  States 
of  America,  and  the  defendants,  J.  H.  Gallagher 
and  Belle  K.  Gallagher,  his  wife,  and  Earl  L.  Mc- 
Nutt  and  J.  Ira  McNutt,  co-partners  doing  business 
under  the  firm  name  and  style  of  McNutt  Bros., 
having  stipulated  in  open  Court  by  their  respective 
counsel  that  the  jury,  upon  the  trial,  should  fix  the 
full  market  value  of  said  defendants'  interest  in 
1.8  miles  of  road  leading  to  the  Santiam  Bar  and 
including  damage  to  said  defendants'  interest  in 
said  Bar  arising  out  of  a  contract  with  Crown 
ZeUerbach  Corporation,  dated  April  11,  1942;  and 
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the  Jury  on  November  24,  1944  having  returned  its 
verdict,  finding-  tliat  the  .sum  of  $1,()()0.()0  was  the 
full  !narket  vnUw  of  (U^fendants,  J.  H.  Gallagher, 
Belle  K.  Gallagher,  liis  wife,  Earl  L.  MfNutt  and 
J.  Ira  McNutt's  interest  in  1.8  miles  of  load  leadinp^ 
to  the  Santiam  Bar  and  inr-luding  damage  to  their 
said  interest  in  said  liar,  said  road  crossing,  camong 
other  lands,  the  hereinafter  described  tract,  and 
judgment  having  been  entered  on  said  verdict  on 
November  24,  1944  in  favor  of  said  defendants,  J.  11. 
Gallagher,  Belle  K.  Gallagher,  his  wi^'e.  Earl  L. 
McNutt  and  J.  Ira  McNutt,  for  the  sum  of  $1,000.00, 
together  with  interest  at  the  rate  of  6  per  cent  j)er 
annum  from  Jime  18,  1942  uiitil  ])aid,  and  the  sum 
of  $1,155.00  having  been  deposited  in  the  Registry 
of  the  Couii:  on  January  25,  1945  in  satisfaction  of* 
said  judgment;  and  It  Further  Appearing  to  the 
Court  that  heretofore  on  December  7,  1944,  the  de- 
fendants, J.  II.  Gallagher  and  Belle  K.  Gallaghei-, 
his  wife,  and  Earl  L.  McNutt  and  J.  Ira  McNutt. 
filed  a  motion  for  a  new  trial,  and  that  on  April  16, 
1945,  an  order  denjdng  motion  for  new  trial  was 
entered;  and  It  Further  Appearing  to  the  Court 
that  defendants,  J.  H.  Gallagher  and  Belle  K,  Gal- 
lagher, his  wife.  Earl  L.  McNutt  and  J.  Ira  McNutt, 
are  entitled  to  receive  said  sum  of  $1,155.00  now  on 
deposit  in  the  Registry  of  the  Court;  Now,  There- 
fore, it  is  by  the  Court  at  this  time  Ordered,  Ad- 
judged and  Decreed  that  the  full  fee  simple  title 
in  and  to  the  following  described  hmds,  to- wit: 
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Tract  No.  C-10: 

Beginning  at  the  Northeast  corner  of  Lot  No.  9 
in  Section  2,  in  Township  10  South,  Range  4  West 
of  the  Willamette  Meridian,  and  running  thence 
West  along  the  North  line  of  said  Lot  and  Section  to 
the  East  bank  of  the  Luckiamute  River;  thence 
along  said  bank  of  said  river  following  the  meanders 
thereof,  upstream,  to  a  point  from  which  a  line  run- 
ning East  to  the  West  line  of  the  Donation  Land 
Claim  of  Isaac  N.  Miller,  Claim  No.  52  in  said 
Township  and  Range,  and  thence  North  29°  15'  East 
to  the  place  of  beginning,  will,  with  the  other  lines 
above  described,  include  38  acres,  and  from  said 
point  running  East  to  the  West  line  of  said  Dona- 
tion Land  Claim;  and  thence  north  29°  15'  East  on 
the  West  line  of  said  Donation  Land  Claim  to  the 
place  of  beginning,  being  a  part  of  the  Donation 
Land  Claim  of  Thomas  Bowers  in  Polk  County, 
Oregon. 

Also,  beginning  at  a  point  which  is  40.06  chains 
North  29°  15'  East  from  a  point  18.84  chains  East 
and  6.87  chains  North  of  the  quarter  section  corner 
on  the  line  between  Sections  3  and  10  in  Tow^nship 
10  South,  Range  4  West  of  the  Willamette  Meridian, 
in  Polk  County,  Oregon,  said  beginning  point  being 
on  the  West  boundary  line  of  the  Donation  Land 
Claim  of  Isaac  N.  Miller,  Claim  No.  52  in  Township 
10  South,  Range  4  West  of  the  Willamette  Merid- 
ian; thence  running  South  55°  East  14.00  chains; 
thence  South  16°  West  7.50  chains;  thence  East 
12.05  chains  to  the  West  bank  of  the  Willamette 
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Kivcr;  tlicTice  down  said  I'iver  on  the  West  hank 
thereof,  following  the  East  houndaiy  line  of  said 
Donation  Land  Claini  lo  tlie  Northeast  corn(ir  of 
said  Donation  Land  Claim;  thence  West  along 
the  North  line  of  said  Donation  Land  Claim 
52.68  chains;  thence  South  29"  15'  West  ah)ng  the 
West  line  of  said  Donation  T^and  Claim  to  th(^  place 
of  heginnin.i;-,  in  the  Comity  of  Polk,  State  of 
Ores^on. 

Beginning  at  a  ]>oint  6.38  chains  F]ast  of  the 
Northwest  corner  of  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  35  in  Township  9 
South,  Range  4  West  of  the  Willamette  Meiidian 
in  Polk  County,  Oregon,  and  running  thence  South 
13  chains ;  thence  East  17  links  to  the  West  bank  of 
the  Luckiamute  River;  thence  up  said  river  fol- 
lowing the  meandorings  thereof.  S«)uth  15^  East  4.70 
chains;  and  South  29°  East  2.70  cliains  to  the  South 
boundary  line  of  said  Section;  thence  P]ast  11  chains 
to  the  Southeast  corner  of  the  Southwest  quarter  of 
the  Soutluvest  quarter  of  said  Section ;  thence  North 
20  chains  to  the  Northeast  corner  of  the  Southwest 
quarter  of  the  Southwest  quarter  of  said  section  and 
thence  West  13.62  chains  to  the  place  of  beginning, 
in  the  County  of  Polk,  State  of  Oregon,  and  con- 
taining 297.45  acres,  more  or  less; 

vested  in  the  United  States  of  America  on  October 
5,  1942,  free  and  discharged  of  all  liens  and  claims 
of  every  kind  whatsoever,  subject,  however,  to  ex- 
isting easements  for  yniblic  roads  and  highways,  tor 
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public  utilities,  for  railroads,  for  pipe  lines,  and  for 
water  and  sewage  systems;  and  it  is  Further 
Ordered  that  the  Clerk  of  this  Court  be  and  he  is 
hereby  authorized  and  directed  to  pay  forthwith 
the  sum  of  $1,155.00  now  on  deposit  in  the  Registry 
of  this  Court  in  this  cause  to  the  defendants,  J.  H. 
Crallagher  and  Belle  K.  Gallagher,  his  wife,  Earl  L. 
McNutt  and  J.  Ira  McNutt,  co-partners  doing  busi- 
ness under  the  firm  name  and  style  of  McNutt  Bros., 
whose  address  is:  Care  of  James  C.  Dezendorf,  At- 
torne}^  at  Law,  800  Pacific  Building,  Portland,  Ore- 
gon, in  full  satisfaction  of  said  judgment  and  of  all 
claims  against  the  United  States  of  America  for  the 
taking  of  the  estate  above  set  forth  in  and  to  the 
above  described  lands,  without  charging  commission 
or  poundage  fees  thereon,  and  that  said  Clerk  take 
the  receipt  of  said  defendants  therefor. 
/s/  JAMES  ALGER  FEE, 
District  Judge. 

Dated  this  14th  day  of  May,  1945,  at  Portland, 
Oregon. 
A  true  copy. 

[Seal]  LOWELL  MUNDORFP, 

Clerk. 
By  /s/  J.  CASE, 

Deputy  Clerk. 

[Endorsed]:     Filed  May  16,  1945.  Lowell  Mun- 
dorfe,  Clerk.    By  R.  DeMott,  Deputy. 

[Endorsed] :     Filed  U.S.C.C.A.  Sept.  22,  1947. 
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Mr.  DczciKloif:  At  this  lime,  may  1  offer  a  du- 
plieato  oiiginal  of  the  contract  hetween  Crown 
Zellorbacli  Cor]ioration  and  Gallagher,  dated  Ay)ril 
11,  1942,  and  the  oi'iginal  agreement  between  Mc- 
Niitt  brothers  and  Gallagher,  which  establishes  their 
joint  interest. 

Mr.  Twining:     No  objection. 

The  Court:     Admitted. 

(Duplicate  original  of  contract  between 
Crown  Zellerbach  Corporation  and  J.  H.  Gal- 
lagher, dated  Ajiril  11,  1942,  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  4.) 

PLAINTIFFS'  EXTIIBTT  No.  4 

This  Agreement,  Made  and  entered  into  this  11th 
day  of  April,  1942,  by  and  between  Crown  Zellei-- 
bach  Corporation,  a  corporation  of  the  State  of 
Nevada,  whose  principal  business  is  that  of  manu- 
facturing paper,  hereinafter  called  the  ** Seller." 
and  J.  H.  Gallagher  of  Corvallis,  Oregon,  herein- 
after called  the  "Purchaser," 

Witnesseth : 

That  parties  hereto,  each  in  consideration  of  the 
agreements  and  the  performance  thei'eof  on  the  pai*t 
of  the  other,  do  agree : 

1.  Easements  to  Obtain  Sand  and  Gravel :  Sub- 
ject to  the  terms  and  conditions  hereof  and  subject 
to  the  Purchaser  commencing  active  operations 
hereunder  within  Ninety  (90)   days  from  the  date 
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of  this  agreement,  the  Seller  hereby  grants  the  Pur- 
chaser the  right  and  privilege  of  taking  sand  and 
gravel  from  the  following  describde  property: 

A  parcel  of  land  in  Township  9  South,  Range 
4  West  of  the  Willamette  Meridian,  Polk 
County  Oregon,  more  particularly  described  as 
follows,  to- wit: 

Beginnijig  at  a  point  Twenty  (20)  Chains  due 
East  on  the  Township  line  from  the  Southwest 
corner  of  Section  35  and  running  thence  East 
to  the  West  boundary  line  of  Isaac  N.  Miller's 
D.L.C. ;  thence  Northeasterly  along  the  West 
boundary  line  of  said  claim  to  Northwest  cor- 
ner thereof;  thence  East  along  the  North  boun- 
dary line  of  said  claim  to  the  West  bank  of 
the  Willamette  River ;  thence  with  the  meander- 
ings  of  said  river  to  the  mouth  of  the  Luckimute 
River;  thence  up  the  South  bank  with  the  mean- 
derings  of  said  river  to  a  point  due  North  of 
the  place  of  beginning,  and  thence  to  the  place 
of  beginning,  in  Section  35,  together  with  all 
accretion  thereto  which  under  the  laws  of  the 
Sta^e  of  Oregon  may  be  owned  by  the  Paper 
Company. 

The  precise  place  or  places  from  which  said  Pur- 
chaser shall  be  permitted  to  take  sand  and  gravel 
hereunder  shall  be  designated  by  the  Purchaser 
from  time  to  time  as  required  by  the  users  of  the 
material  and  the  areas  from  which  sand  and  gravel 
may  be  taken  hereunder  shall  be  staked  out  uipon 
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the  ground  by  the  Pnirhascr  subject  to  approval  <»(' 
the  Seller,  and  sucli  areas  may  not  exceed  flic 
quantity  in  yai^lage  i-equired  by  tlie  Purchaser  to 
maintain  his  stock  piles  oi-  fill  the  contract  require- 
ments of  the  users  of  such  sand  and  caravel  by  njore 
than  Twenty-five  (25%)  Percent;  iu  other  words, 
it  is  understood  by  and  between  the  f)arties  hereto 
that  the  Seller  may  sell  sand  and  gravel  from  the 
above  described  property  to  other  persons,  fiims 
or  corporations  and  that  the  Purchaser  shall  not 
be  permitted  to  stake  out  in  advance  for  purchase 
hereunder  more  than  Twenty-five  (25%)  Percent 
in  excess  of  the  yardage  which  he  expects  to  place 
in  stock  piles  or  sell  to  the  users  of  such  matei-ial 
within  a  reasonable  period  of  time. 

2.  Easement  for  Location  of  Equi{)ment  and 
Bunkers:  Subject  to  the  terms  and  conditions 
hereof,  the  Seller  hereby  grants  the  Purchaser  such 
rights  of  way  for  roads,  telephone  and  transmission 
lines  or  other  facilities  as  may  be  required  upon 
the  property  together  with  the  right  and  privilege 
of  occupying  and  using  one  or  more  locations  upon 
its  property  to  be  hereafter  staked  out  upon  the 
ground  by  the  Purchaser  with  the  approval  of  the 
Seller,  to  be  used  by  the  Purchaser  for  the  construc- 
tion and  maintenance  of  bunkers  and  other  improve- 
ments and/or  stock  piles  reasonably  necessary 
and/or  convenient  for  the  handling  of  sand  and 
gravel  from  the  lands  of  the  Seller  imder  the  ])ro- 
visions  of  this  agreement. 
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3.  Manner  of  Operation:  It  is  expressly  under- 
stood that  the  Purchaser,  in  taking  said  sand  and 
gravel  under  the  provision  of  this  agi-eement,  shall 
not  needlessly  interfere  with  the  use  of  the  adjacent 
property  of  the  Seller,  or  with  any  operation  of  the 
Seller,  and  particularly  the  Purchaser  shall  not 
needlessly  interfere  in  any  manner  with  the  opera- 
tions of  any  other  person,  firm  or  corporation  who 
may  contract  for  the  purchaser  of  sand  and  gravel 
from  the  hereinabove  described  property  of  the 
Seller  immediately  adjacent  to  or  abutting  upon 
the  area  staked  out  by  the  Purchaser  with  the  ap- 
proval of  the  Seller  and  from  which  sand  and 
gravel  is  being  removed  hereunder  by  the  Pur- 
chaser; nor  shall  the  Seller  or  any  other  person, 
firm  or  corporation  obtaining  sand  and  gravel  from 
such  adjacent  property,  needlessly  interfere  with 
the  operations  of  the  Purchaser. 

4.  Use  of  Roads  and  Rights  of  Way:  As  part 
consideration  for  the  sand  and  gravel  purchased 
hereunder  by  the  Purchaser,  the  Purchaser  hereby 
agrees  that  the  Seller  or  its  Assigns  shall  have  the 
right  to  use  any  private  roads  constructed  by  or 
used  by  the  Purchaser  for  obtaining  the  sand  and 
gravel  purchased  hereunder;  it  being  understood 
that  such  private  roads  shall  be  available  to  the 
Seller  and  any  persons,  firms  or  corporation^^  to 
whom  the  Seller  may  sell  sand  and  gravel  from  the 
herein  described  property,  provided  the  Seller 
and/or  such  persons,   firms   or   corporations   shall 
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reimburse?  the  Piu'chaser  on  sorne  leasonable  l)a.si.s 
for  the  us(!  of  siieli  pi'ivate  roads;  such  reimburse- 
ment to  })('  at  a  reasonable  loyalty  rate  on  a  per 
cubic  yard  basis  whicli  would  not  be  greater  than 
a  fair  share  oi*  proportionate  cost  of  con  struct  iup^ 
and  maintaining  such  private  road  or  roads,  taking 
into  consideration  the  yardage  of  sand  and  gravel 
being  hauled  by  the  Pui'chaser  and  the  yardage  of 
sand  and  gravel  to  be  hauled  by  the  Seller  or  such 
persons,  firms  or  corporations  to  whom  it  might  sell 
sand  and  gravel.  In  the  event  the  y)urchaser  is 
not  carrying  on  active  operations  hereunder,  he  shall 
not  be  required  to  maintain  his  private  roads  for 
the  use  of  others  while  not  operating.  It  being 
understood  that  during  sufh  })ei'i()d  of  time,  the 
Seller  or  such  other  persons,  firms  or  corporations 
to  which  it  may  sell  sand  and  gravel  from  its  prop- 
erty shall,  if  using  the  private  I'oads  of  the  Pur- 
chaser, maintain  such  pi'ivate  roads  \n  a  good  state 
of  repair  until  such  time  as  the  Purchaser  may 
resume  active  operations  hereunder. 

5.  Price  for  Sand  and  Gravel :  For  each  cubic 
yard  of  sand  and/or  gravel  removed  from  the  prop- 
erty of  the  Seller  as  hereinabove  described,  the  Pur- 
chaser shall  pay  the  Seller  Eight  (8c)  Cents  ])er 
cubic  yard;  such  rate  shall  a])ply  to  both  washed 
and/or  imwashed  sand  and  gravel  whether  used  for 
road  material  or  for  other  concrete  constnjction  or 
maintenance.  Provided,  however,  that  if  the  State 
of  Oregon  shall  assert  a  claim  to  any  of  the  sand 
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and  gravel  sold  hereunder,  the  Seller  may,  at  its 
option,  refund  the  payment  made  by  the  Purchaser 
for  the  quantity  of  sand  and  gravel  claimed  by  the 
State  and  in  this  event,  the  Purchaser  shall  assume 
the  full  liability  of  making  payment  to  the  State 
of  Oregon  for  the  sand  and  gravel  or  other  material 
removed  from  any  property,  the  title  to  which  may 
rest  in  the  State  of  Oregon,  or,  if  it  elects  so  to 
do,  the  Seller  may  retain  the  amount  received  from 
the  Purchaser  for  sand  and  gravel  removed  from 
land  claimed  by  the  State  of  Oregon  and  in  this 
event  the  Seller  shall  assume  the  obligation  of  de- 
fending any  suit  prosecuted  in  the  name  of  the 
State  of  Oregon,  but  in  the  event  of  a  judgment 
in  favor  of  the  State  of  Oregon,  the  Seller  shall  not 
be  obligated  to  pay  to  the  State  of  Oregon  a  sum 
in  excess  of  the  amount  received  from  the  Purchaser 
for  the  sand  and  gravel  or  other  material  claimed 
by  the  State  of  Oregon,  and  the  Purchaser  agrees 
to  pay  to  the  State  of  Oregon  any  judgment  in  ex- 
cess of  the  amount  received  by  the  Seller.  The  Pur- 
chaser shall  have  the  privilege  of  joining  with  the 
Seller  in  the  defense  of  any  suit  which  may  ])e 
brought  in  the  name  of  the  State  of  Oregon  to  col- 
lect a  royalty  on  any  of  the  sand  and  gravel  or 
other  material  removed  from  the  hereinabove  de- 
scribed property. 

6.  Payment  for  Sand  and  Gravel :  On  or  before 
the  loth  day  of  each  month  during  the  term  of  this 
agreement,  the  Purchaser  will  render  the  Seller  a 
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staleinorit  of  all  s.-ind  aiul/or  p^ravel  wliifli  may  liavf 
been  removed  l>y  i1  Ci-om  tlio  land  of  tiie  Seller 
dui'ing  the  preceding-  month  based  upon  the  tickets 
issued  on  each  h)ad  of  material  and  will  icmit  with 
such  stateuient  sucli  ."jnount  as  may  l)e  due  the 
Seller  hereunder  for  sand  and/or  f^ravcl  )'cmov(*(l 
furint  the  preceding  month.  Tlie  Seller  shall  have 
the  right  to  examine  all  books,  records  and  acc^ouiits 
of  the  Purchaser  to  satisfy  itself  as  to  the  accuracy 
of  statements  rendered  by  the  Purchaser  and  the 
Purchaser  hei'eby  agrees  that  tickets  bearing  coii- 
secutive  numbers  will  l)e  used  in  maintaining  a 
record  of  the  quantity  of  sand  and/or  gravel  re- 
moved from  the  property  of  the  Seller  and  shall 
issue  a  numbered  ticket  for  each  load  of  material 
removed  from  the  property ;  such  ticket  to  also  show 
the  date  issued  and  bear  the  signature  of  the  truck 
driver  or  the  name  of  the  person  using  the  material. 
7.  Quality:  The  qurility  of  the  sand  and/or 
gravel  sold  and  purchased  hereunder  shall  conform 
to  the  specifications  i  equired  for  ordinary  road  con- 
struction ballast  or  for  concrete  use  in  paving,  foun- 
dation work  or  other  building  construction.  Any  s(^il 
or  other  waste  material  not  suitable  for  use  hy  the 
Purchaser  may  be  excavated  and  placed  u].(^n  tlK> 
adjacent  land  of  the  Seller  at  a  location  to  be  desig- 
nated by  the  Seller;  provided,  however,  that  such 
waste  material  shall  be  spread  upon  the  adjacent 
land  as  directed  by  the  Paper  Company.  It  being 
understood  that  such  waste  material  may  not  Ije 
placed  ujjon  that  portion  of  the  land  of  the  Paper 
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Company  not  staked  out  by  the  Purchaser  and  from 
which  sand  and  gravel  may  be  sold  to  others. 

8.  Term:  The  term  of  this  agreement  shall  be 
from  date  hereof  to  and  including  the  31st  da}^  of 
December,  1945.  Provided,  however,  that  this  agree- 
ment shall  automatically  terminate  in  the  event  the 
purchaser  shall  fail  to  commence  active  operations 
hereunder  on  or  before  July  1,  1942.  The  Purchaser 
shall  be  presumed  to  have  commenced  active  opera- 
tions hereunder  if  he  shall  commence  the  construc- 
tion of  bmikers  and  other  improvements  required 
for  the  handling  of  sand  and  gravel  from  the  lands 
of  the  Seller  and  shall  engage  in  placing  sand  and 
gravel  in  stock  piles  or  in  making  actual  delivery 
of  such  material  to  any  persons  engaged  in  road 
construction,  foundation  work  or  other  building 
construction  incidental  to  or  in  connection  with  the 
so-called  Albany-Corvallis  Cantonment  for  which 
construction  contracts  are  now  being  let  by  the  U.  S. 
Army  Engineers.  If  the  operations  of  the  Pur- 
chaser hereimder  are  conducted  satisfactory  to  the 
Seller,  this  agreement  may  be  extended  from  year 
to  year  by  mutual  agreement  betwen  the  parties 
hereto. 

9.  Indemnity :  The  Purchaser  will  save  and  hold 
harmless  the  Seller  from  any  loss,  damage,  charge 
or  expense,  arising  or  growing  out  of  the  perform- 
ance, non-performance  and/or  mal-performance  by 
the  Purchaser  of  the  obligations  assumed  by  him 
under  this  agreement,  or  in  the  performance  by  him 
of  the  operations  contemplated  hereunder. 
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10.  Default:  Ujxdi  (Icnmlf  of  the  l*iij<-liasci-  in 
the  perrormaricc  of  any  obligation  by  bini  as.snnicd 
horeundcr,  {iftci*  Thirty  (30)  days'  notice  in  writing 
from  the  Sellei'  re(iuesting  jxM-foinianre  hfi cnndf-r, 
the  Seller  may,  at  its  discretion,  cancel  and  Icinii- 
nate  this  agreement  by  declaration  in  writing  to 
that  effect  to  be  served  njxni  the  I^ni-cbascr. 

11.  Removal  of  Ti-operty:  Within  Ihiity  (:50) 
days  after  the  expiration  or  termination  of  this 
agreement,  the  Purchaser  will  remove  his  }>unk('rs, 
improvements  and/or  personal  i)r<»i)erty  from  tlie 
property  of  the  Seller. 

12.  Taxes  and  Liens:  The  Purchase]-  will 
promptly  pay  any  and  all  taxes  which  may  l)e  law- 
fully assessed  and  levied  against  any  improvements 
of  the  Purchaser  erected  hereunder  and/or  against 
the  business  and/or  operations  of  the  Purcliaser 
hereunder,  and  will  not  permit  sucli  taxes  an  1  'or 
assessments  to  become  delinquent. 

The  Purchaser  will  promptly  pay  for  all  laltor 
and  material  which  may  be  employed  or  used  in  the 
conduct  of  his  operations  hereunder  aiid  will  not 
suffer  nor  permit  any  lien  of  any  kind  or  nature  to 
attach  to  the  property  of  the  Seller  by  reason 
thereof. 

13.  Assignment :  The  Purchaser  will  not  assign 
this  agreement  nor  any  interest  herein,  nor  sublet 
any  operation  hereunder  without  first  obtaining  the 
consent  in  writing  of  the  Seller  to  such  assignment 
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or  subletting.  Provided,  however,  that  the  Pur- 
chaser may  assign  this  agreement  to  McNutt  Broth- 
ers of  Eugene,  Oregon  for  the  purpose  of  carrying 
out  the  provisions  of  said  agreement  but  such  as- 
signment shall  not  be  effective  unless  and  until 
McNutt  Brothers  execute  a  formal  agreement  in 
favor  of  the  Seller  in  which  they  agree  to  assume 
and  carry  out  all  of  the  obligations  of  the  Purchaser 
hereimder.  Such  agreement  shall  incorporate  all 
of  the  conditions  and  provisions  of  this  agreement 
by  reference  therein  and  the  attachment  thereto  of 
the  executed  counterparts  of  this  agreement.  Such 
agreement  shall  further  provide  that  the  said  Mc- 
Nutt Brothers  may  not  thereafter  assign  the  agree- 
ment or  any  interest  therein,  nor  sublet  any  opera- 
tion thereunder  without  first  obtaining  the  consent 
in  writing  of  the  Seller  to  such  assignment  or  sub- 
letting. 

14.  This  Agreement  Exclusive :  All  other  verbal 
and/or  written  agreements  between  the  parties 
hereto,  concerning  the  subject  matter  hereof,  are 
hereby  cancelled,  terminated  and  held  for  naught, 
and  it  is  expressly  imderstood  that  this  agreement 
shall  be  the  sole  and  exclusive  agreement  between 
the  parties,  governing  their  relations  with  respect 
to  the  subject  matter  of  this  agreement.  And  it  is 
further  understood  between  the  parties  hereto  that 
the  rights  of  the  Purchaser  to  obtain  sand  and 
gravel  from  the  hereinabove  described  real  property 
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of  \]h\  Seller  is  not  (exclusive  and  tliat  tlie  Seller 
retains  tlie  i-iu^lit  to  sell  sand  and  gravel' froin  its 
property  to  otliei-  jx'i'sons,  fii-ms  or  eoijxHations 
and  the  right  to  '^o  u])()U  its  pi-operty  for  all  i»in'- 
poses  indidental  tlun-eto  and  niay  peiniit  otliers  to 
construct  and  maintain  on  its  preniise>  l»unkers  and 
other  improvements  reasonably  necessary  and/or 
convenient  for  the  removal  of  sand  and  j?ravel,  all 
of  which  may  be  removed  over  any  pi-ivate  ris^hts 
of  way  or  roads  owned  by,  used  by  or  in  the  posses- 
sion of  the  Purchaser  and/or  his  successors  or  as- 
signs as  of  or  subsequent  to  the  date  of  this  agi'ce- 
ment. 

15.  Purchaser  as  Independent  Opei-ator:  it  is 
understood  by  and  between  the  parties  hereto,  that 
the  Purchaser  shall  operate  hereunder  as  nu  Inde- 
pendent Contractor  and/or  Operator  and  not  as 
an  employee  of  the  Seller,  and  that  any  pei'son  or 
persons  employed  by  the  said  Purchaser  to  aid  or 
assist  in  carrying  on  the  work  undei'  the  coiiditioTis 
of  this  Agreement,  shall  be  employes  of  the  said 
Purchaser  and  not  employes  of  the  Seller. 

(a)  Tlie  Purchaser  further  agrees  to  carry 
on  the  woi'k  to  be  performed  under  this  Agree- 
ment within  the  terms  of  and  subject  to  the 
compensation  and/or  industrial  insurance  act 
of  the  State  of  Oregon,  and  will  pay  any  and 
all  sums  due  and  payable  therefor  to  the  Com- 
mission administering  such  Act. 
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(b)  The  Purchaser  further  agrees  to  pay  or 
cause-  to  be  paid  to  any  Federal,  State,  County, 
City,  Municipal  or  other  agency,  authority  or 
commission  having  jurisdiction  in  the  premises, 
any  compensation,  fee,  license,  tax  or  other 
payments,  including  employers'  and  employes' 
payroll  contribution  or  deduction,  required  to 
be  paid  by  the  Purchaser,  his  representatives, 
agents  or  employes,  or  by  his  Assigns,  Sub- 
contractors or  the  representatives,  agents  or 
employes  of  such  Assignees  or  Sub-contractors, 
under  the  provisions  of  any  law,  ordinance  or 
regulation  applicable  thereto;  and,  it  is  ex- 
pressly understood  and  agreed  by  the  parties 
hereto,  that  the  Seller  shall  not  be  held  liable 
or  responsible  for  the  collection,  deduction 
and/or  payment  of  any  sums  required  to  be 
paid  as  aforesaid,  and  the  Purchaser  will  save 
and  hold  harmless  the  Seller  from  any  and  all 
liability  whatsoever,  for  the  collection,  deduc- 
tion and/or  payment  of  any  sums  required  to 
be  paid  imder  any  such  law,  ordinance  or  regu- 
lation. 

(c)  The  Purchaser  has  qualified  or  hereby 
agreed  to  immediately  qualify  and  will  require 
his  Assignees  and/or  any  and  all  Sub-contrac- 
tors to  qualify,  and  remain  qualified  for  the 
term  of  this  Agreement,  as  an  employer  or  em- 
ployers under  any  and  all  Social  Security  laws 
or  similar  statutes,  if  permitted  so  to  do  volun- 
tarily or  otherwise. 
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In    Witness    Whereof,    the    parties   hereto    have 
caused  Ihis  Agreement  to  he  execnted  as  helow  snh- 
scrihed. 

CROWN  ZKLLERBA(  ii 
CORPORATION, 

By  /s/  LOUIS  BLOCK, 

Chairman  of  the  Board. 

Attest : 

/s/  D.  J.  GALEN, 
Secretary. 

Witnesses : 

/s/  E.  H.  POST, 
/s/  A.  HEROUX, 

/s  J.  W.  GALLAGHER. 

Witnesses : 

/s/  B.  K.  GALLAGHER, 

/s/  ALCON  E.  J.  GALLAGER. 

[Endorsed]:     Filed  U.S.(\(\A.  Sejit.  22.  1947. 


(Original  contract,  dated  April  13,  1942,  ht^ 
tween  Earl  L.  McNutt  and  J.  Ira  McNutt, 
doing  business  under  tlie  name  of  McNutt 
Brothers,  and  J.  H.  Gallagher,  thereuj)on  re- 
ceived in  evidence  and  marked  Plaintiffs'  Ex- 
hibit No.  5.) 
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Agreement 

(Between  McNutt  Bros,  and  J.  H.  Gallagher) 

This  Agreement  entered  into  between  Earl  L. 
McNutt  and  J.  Ira  McNutt,  partners  doing  business 
under  the  firm  name  and  style  of  McNutt  Bros.,  and 
hereinafter  for  brevity  sometimes  referred  to  as 
''McNutt  Bros.,"  and  J.  H.  Gallagher,  for  bervity 
hereinafter  sometimes  referred  to  as  "Gallagher," 

Witnesseth : 
Recitals : 

A.  Gallagher  has  a  letter  from  Crown  Zellerbach 
Corporation  dated  March  13,  1942  committing  that 
corporation  to  enter  into  a  lease  for  the  temi  of 
three  years,  for  the  rentals  and  on  the  terms  and 
conditions  set  forth  in  said  letter,  entitling  Gal- 
lagher, his  heirs  or  assigns,  to  remove  sand  and 
gravel  from  what  is  known  as  the  Santiam  Bar, 
which  is  located  at  a  point  near  the  confluence  of 
the  Santiam  River  with  the  Willamette  River  in 
Polk  County,  Oregon.  It  is  contemplated  that  a 
formal  lease  will  be  executed  by  said  Crown  Zeller- 
bach Corporation  and  said  Gallagher.  A  copy  of 
said  lease,  when  made,  shall  be  attached  hereto  and 
marked  Exhibit  A  and  made  a  part  hereof. 

B.  A  right  of  way  has  been  granted  by  A.  W. 
Crocker  and  his  wife  to  Gallagher  over  what  is 
known  as  the  Crocker  farm,  and  a  copy  of  said 
grant  of  right  of  way  is  attached  hereto,  marked 
Exhibit  B  and  made  a  part  hereof. 
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C  Tj.  M.  Oossler  and  his  wife  liavc  j^n'aiitccl  to 
(Jallaglici-  ;i  ri^lit  of  way  over  the  Gossler  farm; 
and  a  coj)y  of  said  grant  of  right  of  way  is  attached 
hereto,  marked  Exliibit  C  and  made  a  part  liei'eof. 

D.  The  riglits  of  way  granted  under  and  hy 
foree  of  Exhibits  B  and  0  affoi-d  ingi-ess  to  and 
(Egress  from  said  Santiam  Bar. 

E.  D.  C.  Crawford  and  his  wife  has  granted  to 
Gallagher,  his  heirs  or  assigns,  a  lease  entitling 
Gallagher  to  take  gravel  and  sand  from  nn  area 
inside  lands  owned  by  said  Crawfords,  for  tli.-  piifo 
and  on  the  terms  and  conditions  set  forth  in  said 
lease,  and  a  copy  of  said  lease  is  attached  hereto, 
marked  Exhibit  D  and  made  a  i)ait  hereof. 

F.  Gallagher  has  incurred  certain  expenses  in 
procuring  said  leases  and  rights  of  way. 

G.  Although  the  parties  contemplate  that  most 
of  the  sand  and  gravel  to  be  taken  from  the  Santiam 
Bar  wall  be  used  in  connection  with  the  develoi)ment 
of  the  Cantonment  now  in  the  course  of  constnic- 
tion  and  situate  between  Corvallis  and  Monmouth, 
Oregon,  nevertheless,  it  is  also  contemplated  that 
McNutt  Bros,  will  sell  sand  and  gravel  to  any  other 
party  or  parties  desiring  to  buy  for  prices  satis- 
factory to  McNutt  Bros. 

Now,  Therefore,  in  consideration  of  the  premises 
and  the  mutual  promises  herein  contained,  and  the 
moneys  to  be  paid  and  things  to  be  done  as  herein 
specified,  it  is  agreed  between  the  parties  hereto 
as  follows: 
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I. 
Covenants  by  Gallagher 
Gallagher  covenants  and  agrees  as  follows: 

1.  That  he  will  coincidently  with  the  execution 
of  these  presents  execute  and  deliver  to  McNutt 
Bros,  assignment  of: 

(a)  The  Santiam  Bar  lease; 

(b)  The  Crocker  right  of  way; 

(c)  The  Gossler  right  of  way;  and 

(d)  The  Crawford  lease. 

2.  That  he  will  give  such  of  his  time  and  atten- 
tion to  sales  of  sand  and  gravel  to  be  taken  from 
said  Santiam  Bar  and  to  the  collection  of  the  pro- 
ceeds of  such  sales  as  McNutt  Bros,  may  from  time 
to  time  request;  and  Gallagher  shall  be  paid  by 
McNutt  Bros,  for  said  services,  on  a  sale  basis,  such 
amounts  as  the  parties  hereto  may  hereafter  deter- 
mine, together  with  his  reasonable  expenses  incurred 
in  the  rendition  of  such  services. 

3.  That  he  will  endeavor  to  obtain  leases  on  such 
other  areas  as  are  accessible  to  said  Cantonment 
as  McNutt  Bros,  may  indicate,  and  if  Gallagher 
does  acquire  such  leases  on  such  terms  and  for  such 
prices  as  may  be  mutually  satisfactory  to  him  and 
McNutt  Bros,  he  shall  assign  the  same  to  McNutt 
Bros,  on  such  terms  as  McNutt  Bros,  and  Gallagher 
may  hereafter  agree. 
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TT. 

Covcii.'Uits  by   .McXutt    Bros. 
McNutt  Bros,  covenant  .ind  a^i^ee  as  follows: 

1.  That  tliey  will  within  a  icasonahlc  liiiic  fni- 
nish  and  (iommenco  to  iiislall  <ui  the  Santiam  J3ar, 
and  with  reasonable  diligence  comidetc  Ibc  woik  or 
installing  such  equipment  as  will  produce  a  niiiiimim 
of  seventy-five  (75)  yards  more  or  less  of  sand  and 
gravel  per  hour  fi'om  said  Santiam  ]^ar. 

2.  That  they  will  manage  and  carry  on  the  work 
and  business  of  operating  said  ])lant  so  to  be 
installed  until  said  Santiam  Bar  is  exhausted,  but 
in  no  event  beyond  the  term  of  three  years  ])re- 
scribed  in  the  Santiam  lease. 

3.  Nothing  herein  contained  shall  l)e  so  con- 
strued as  to  obligate  McNutt  Bros,  to  crush  any 
gravel  or  any  rock.  However,  it  is  agreed  that  if 
any  rock  or  gravel  is  crushed  in  the  operation  of 
the  plant  on  said  Santiam  Bar  the  parties  hereto 
shall  share  in  the  profits  on  the  same  basis  as  herein 
prescribed. 

III. 

Mutual  Covenants  and  Agreements 

It  is  agreed  between  Gallagher  and  McXutt  Bros, 
as  follows: 

1.  McNutt  Bros,  shall  be  paid  each  month  as 
rental  for  the  use  of  all  equipment  installed  by  them 
an  amount  equal  to  Ten  percent  (10%)  of  the  origi- 
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nal  cost  of  such  equipment  for  the  first  shift  of  each 
calendar  day  and  Five  percent  (5%)  for  each  addi- 
tional shift  in  such  calendar  day. 

Gallagher  shall  be  paid  rentals  on  the  same  basis 
as  the  rentals  paid  to  McNutt  Bros,  for  all  equip- 
ment furnished  by  Gallagher  at  the  request  of 
McNutt  Bros,  and  used  by  McNutt  Bros,  in  the 
operation  of  the   Santiam   Bar. 

2.  The  cost  of  placing  equipment  in  position 
shall  be  included  as  a  part  of  the  expense  of  opera- 
tion. 

3.  McNutt  Bros,  shall  be  reimbursed  for  ex- 
penses hereafter  incurred. 

4.  Gallagher  shall  out  of  the  first  net  profits  be 
reimbursed  for  all  expenses  incurred  by  him  to  date. 

5.  Gallagher  may  from  time  to  time  and  as  often 
as  he  desires  so  to  do  call  upon  the  Bookkeeper  for 
information  as  to  the  then  condition  of  the  books 
with  reference  to  the  Santiam  Bar. 

6.  All  equipment  fuiTiished  by  the  McNutt  Bros, 
shall  at  the  end  of  the  operation  hereunder  be  re- 
turned to  McNutt  Bros,  in  as  good  working  con- 
dition as  the  same  were  at  the  time  of  the  installa- 
tion, reasonable  wear  and  tear  and  damage  by  the 
elements  excepted. 

7.  It  is  expressly  agreed  that  the  matter  of  oper- 
ating the  Crawford  bar,  if  the  same  is  operated,  is 
to  be  determined  by  the  parties  hereto  at  some 
future  time. 
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8.  After  p.-ijiii^  nil  tlic  cxpcnscK  of  the  openxlion 
of  the  Saiitiani  IJar  tlic  net  i)rofits,  if  any,  .vhall  be 
divided  as  follows:  On  the  first  day  of  each  calendar 
month  heginiiinji:  with  An<>iist  1,  1942  and  so  lonjz: 
as  the  parties  hereto  opei^ate  hereunder,  all  sut7)1us 
funds  remaining  aftei-  the  payment  of  expenses 
shall  be  divided  one-third  to  J.  H.  Gallagher,  one- 
third  to  Earl  L.  McNutt  and  one-third  to  J.  Ira 
McNntt;  and  upon  completion  of  the  operations 
hereunder,  with  reference  to  the  Santiam  Bar,  the 
McNutt  Bros,  shall  furnish  to  Gallagher  a  complete 
statement  showing  the  operations  hereunder. 

9.  These  presents  shall  be  binding  upon  and  the 
benefits  thereof  shall  iiuire  to  not  only  the  respec- 
tive parties  hereto  but  also  to  the  respective  heirs, 
legal  representatives  and  assigns  of  the  parties 
hereto. 

In  Witness  Whereof  the  parties  hereto  have  sub- 
scribed these  presents  in  triplicate  this  13  day  of 
April,  1942. 

/s/  EAJIL  L.  McNUTT, 
/s/  J.  IRA  McNUTT, 

Partners  doing  business 
under  the  name  of 
McNutt  Bros. 

/s/  J.  H.  GALLAGHER. 
[Endorsed] :     Filed  U.S.C.C.A.  Sept.  22,  1947. 
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Mr.  Twining :  If  your  Honor  please,  the  Grovern- 
ment,  of  course,  takes  quite  a  different  view  of  this 
case  than  that  stated  by  Mr.  Dezendorf.  I  came  into 
this  case  rather  late,  as  your  Honor  knows.  I  think 
there  was  a  motion  before  the  Court  for  summary 
judgment  on  the  pleadings.  No  doubt  your  Honor 
is  familiar  with  it.  I  doubt  whether  it  was  ever 
argued;  nothing  done  about  that. 

In  stating  the  Government's  view,  it  is  the  Gov- 
ernment's theory  in  this  case  that  the  plaintiffs' 
action  was  res  adjudicata;  that  the  issues  were  sub- 
mitted and  that  the  prior  judgment  is  a  bar  to  this 
action;  if  there  is  any  technical  jurisdictional  ob- 
jection, then,  clearly,  the  principle  of  estoppel  ap- 
plies. This  road  has  been  fully  paid  for,  and  that 
was  clearly  expressed  in  the  stipulation  made  and 
in  the  terms  of  the  verdict  brought  in  by  the  jury 
and  in  the  judgment  that  was  entered. 

The  verdict  of  the  jury,  in  considering  the  road- 
way, including  the  roadway  before  the  Court  here, 
the  section  going  across  the  gravel  bar  or  to  the 
gravel  bar,  the  Crown  Zellerbach  section  of  the  road, 
is  as  follows: 

"We,  the  jury,  duly  empaneled  and  sworn  to 
try  the  above  entitled  cause,  do  hereby  find  that 
the  full  market  value  of  defendants  J.  H.  Gal- 
lagher, Belle  K.  Gallagher,  his  wife.  Earl  L. 
McNutt  and  J.  Ira  McNutt's  interest  in  1.8 
miles  of  road  leading  to  the  Santiam  Bar  and 
including  damage  to  their  interest  in  said  hca\ 
which   interest   exists   under   a   contract   from 
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Crown  Zellcrhacli  arisinp^  frorn  this  pr()f'CO(lin^% 
as  of  June  18,  1942,  was  and  is  the  sum  of  Otic 
Thousand  Dolhirs  ($1,000),  said  roadway  cross- 
ing, among  othci-  lands,  a  tract  formerly  owned 
by  L.  M.  Gossler  and  Alta  L.  Gossler,  his  wife. 
"Dated  this  24th  day  of  November,  1944." 

It  was  the  Government's  })osition  at  the  time  this 
case  came  on  and  when  it  was  considei'ed  by  Judge 
Fee  and  this  jury  that  it  was  all  included.  The  real 
problem  in  this  case — I  don't  think  it  is  a  big  prob- 
lem, not  so  big  as  it  appears.  At  least,  that  th-e 
Government's  position.  Judge  Fee,  when  he  passed 
on  the  case,  stated  very  plainly,  "If  you  do  not 
own  the  rest  of  the  load,  then,  you  have  not  lost 
anything.  If  you  do  own  all  the  rest  of  the  road, 
then  what  is  your  damage  here  to  this  one  section?" 

So,  in  order  to  compensate  the  defendant  in  that 
case,  necessarily  it  had  to  be  viewed  in  the  terms 
of  the  value  of  the  (^itire  road,  and  that  was  done. 
The  stipulation  made  in  that  case,  wdiich  was  read 
to  your  Honor,  stipulated  for  just  that.  'J'he  jury 
considered  the  fair  market  value  of  the  entire  road, 
a  mile  and  eight-tenths  across  all  the  property,  even 
including  the  interest  in  the  gravel  bar.  There  was 
no  possibility  of  giving  the  defendant  in  that  case 
any  sum  of  money  for  taking  a  chunk  out  of  that 
road.  Judge  Fee  tried  to  keep  the  record  clear.  The 
jury  considered  here  only  one  thing,  the  fair  market 
value  of  this  road  iii  its  entirety. 

He  states  here  in  his  remarks  made  from  the 
bench  at  the  time  the  motion  for  new  tnal  was  taken 
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under  advisement,  "I  think  the  Court  will  not  pass 
on  the  question  whether  or  not  the  Tucker  Act  cases 
were  involved  in  this  matter,  and  whether  the  ver- 
dict was  on  those  cases  or  not.  That  would  be  a 
question  in  another  lawsuit."  That  is  all.  [14]  He 
does  not  know  what  is  coming  up.  He  states  here 
later 

The  Court:  Can  either  of  you  tell  me  what  he 
meant  by  using  the  plural,  "Tucker  Act  Cases'?" 

Mr.  Twining:     Wliat  he  meant  by  the  plurall 

The  Court:     Yes. 

Mr.  Twining:  Yes,  I  think  I  can,  in  the  light 
of  what  he  says  here.  There  were  many  things  that 
crept  into  this  case,  and  it  was  known  to  the  jury 
and  made  known  to  the  Court  that  there  might  be 
any  number  of  claims  arising.  There  was  the  ques- 
tion of  sand  and  gravel  piles  having  been  taken; 
there  was  the  question  of  the  roadway  used,  and 
they  just  had  no  picture  of  anything  but  this  con- 
demnation proceeding. 

The  Court:  Was  this  condemnation  confined 
solely  to  the  road? 

Mr.  Twining:  No,  your  Honor.  Their  case  gen- 
erally was  a  severance  from  the  entire  Camp  Adair 
condemnation,  this  particular  matter  before  the 
jury  which  we  are  speaking  of  now,  and  Avas  dis- 
cussed in  these  remarks  of  Judge  Fee,  denying  the 
motion  for  new  trial.  The  verdict  of  the  jury,  which 
I  read  to  your  Honor,  applies  specifically  to  the 
question  then  presented  to  the  jury  of  compensating 
for  this  Gossler  tract  which  bisected  the  road — 
simply  taking  a  chunk  out  of  the  road  and  forever 
rendering  it  useless  to  the  defendant  in  that  case. 
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The  iUmvi:  Was  tlio  (iosslcr  land  taken  in  that 
case  ? 

Mr.  Twiniiii;-:  'I'lic  Coui-t  says  in  his  opinion  in 
tliis  ease:  ''Actually,  the  Couif  assumed  that  the 
defendants  would  not  be  fairly  compensated  for  their 
interest  in  tliis  roadway  across  the  Gossler  land  un- 
less the  entire  strip,  commencing  at  the  gravel  pit 
on  tlie  Crown  Zellerbach  lands  and  running  to  the 
county  road  were  evaluated.  Whether  these  inter- 
ests were  ])aid  for  in  this  case  does  not  affect  the 
validity  of  the  judgment  here.  If  so,  defendants  have 
received  more  than  they  were  entitled  to  because 
such  interests  were  fairly  submitted  for  evalua- 
tion." That  is  the  interest  involved  here,  the  inter- 
est in  the  mile  and  eight-tenths 

The  Court :  This  was  just  a  case  about  the  road. 
It  was  just  a  road  case,  not  a  case  for  the  value  of 
the  land? 

Mr.  Fuller:  The  Gossler  land  w^as  involved  in 
Civil  No.  1729.  The  interest  of  Gallagher  across 
the  Gossler  land  was  not  ti'ied  in  the  Gossler  case. 
Gossler  accepted  the  amount  on  depovsit,  leaving 
the  interest  of  Gallagher  in  the  road  to  l)e  de- 
termined. 

The  Court:     He  brought  another  case? 

Mr.  Fuller:  No,  that  was  all  in  the  same  ca.se. 
It  was  just  the  one  interest  that  was  determined  in 
the  condemnation.  There  was  no  trial  as  to  the 
value  of  the  fee,  other  than  just  ex  parte  testimony. 

Mr.  Twining:  I  think,  your  Honor,  to  continue 
here  along  the  line  that  Mr.  Dezendorf  mentioned, 
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as  to  what  Judge  Fee  said  in  denying  the  motion  for 
a  new  trial  in  this  case:  Mr.  Dezendorf  suggested, 
"Of  course,  your  Honor,  that  is  involved  in  the 
Tucker  Act  case  starting  tomorrow.  Is  that  what 
you  have  reference  to? 

"The  Court:  No,  I  am  not  talking  about  that. 
The  Court  expressly  told  this  jury  that  there  was 
no  gravel  sold  that  was  involved  in  this  case.  I 
don't  know  what  that  means,  or  anything  else.  If 
there  is  any  gravel  involved,  that  belongs  to  some 
other  case ;  does  not  belong  to  this.  As  I  take  it,  that 
involved  simply  the  trial  as  to  the  value  of  this  ease- 
ment over  a  particular  piece  of  land.  That  is  the 
only  thing  that  is  involved.  It  is  true,  the  Court 
did  not  submit  to  the  jury  the  value  of  the  ease- 
ment over  other  lands,  because  of  the  fact  that  if 
you  did  not  have  an  easement  over  this  land  you 
were  not  entitled  to  be  paid.  In  other  words,  could 
you  use  the  rest  of  the  land  if  you  could  not  use 
this  ?  That  is  the  theory  on  which  this  case  was  sub- 
mitted. " 

Judge  Fee  carefully  instructed  the  jury  to  find 
the  reasonable  market  value  of  this  whole  road. 
That  is  what  the  testimony  is — the  whole  road. 
That  is  what  they  found  in  their  verdict,  and,  for 
that  reason,  we  insist  that  there  is  just  no  basis 
for  this  suit.  [17] 

I  am  sorry,  your  Honor.  I  have  not  made  a  study 
of  the  law. 

If  the  principle  of  res  ad  judicata  does  not  apply, 
then,  we  come  to  the  secondary  thing,  and  that  is, 
having  filed  this  complaint,  what  is  it  you  are  ask- 
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iiig  for'?  You  are  askinj^  for  soirK^tliing  for  wliich, 
as  a  mattor  of  record  in  the  i)rior  casc^,  you  have 
already  been  ('ompensatcd.  There  is  no  way  out  of 
it.  It  so  appeal's  in  llie  stipulation,  in  thc^  judgment 
and  in  the  Court's  remarks  as  to  what  the  parties 
M'ere  trying  to  achieve. 

In  so  far  as  the  factual  aspect  of  this  case  is  con- 
C(^rned,  the  Government's  position  is  this — and  J 
think  a  reading  of  the  Crown  Zellerbach  contract 
will  bear  it  out  very  plainly:  The  Crown  Zellerbach 
])eople  had  a  bar  here,  a  valuable  gravel  bar,  which 
tliey  wished  protected,  and  they  had  other  interests 
there,  and  they  wished  to  assist  the  Army  in  the  use 
of  that  pit.  When  they  made  the  contract  with  Gal- 
lagher, they  did  not  know  who  would  buy  this 
gravel,  so  they  wanted  to  protect  themselves — so, 
ill  order  to  protect  themselves,  they  very  carefully 
put  a  provision  in  the  contract  that  anybody  else 
buying  gravel  from  them  shall  have  the  right  to  use 
that  road  and  they  said  to  the  Army,  "You  are  en- 
titled to  be  protected  in  accordance  with  this  con- 
tract." What  is  the  protection?  That  they  can 
make  a  profit  on  the  road?  No.  They  are  limited 
and  they  could  [18]  never  charge  a  cent  more  than 
the  proportionate  cost  of  the  road;  after  they  got 
to  the  point  where  the  road  was  ])aid  for,  they  could 
not  charge  one  single  cent. 

What  did  the  road  cost?  The  position  of  the 
Government  is  this,  that  before  this  Army  situation 
arose  they  had  use  of  the  road  themselves,  and  are 
entitled  to  bear  some  part  of  the  cost  of  the  mile 
and  eight-tenths  of  ri^ad.    Strong  &  ^[cDonald  paid 
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$3,000  for  the  number  of  yards  of  gravel  hauled  that 
they  hauled  over  this  mile  and  eight-tenths,  or  this 
fraction  of  the  road,  which  is  somewhere  around 
25  per  cent — ^maybe  a  little  more — 25  or  30  per  cent 
of  the  entire  road,  and  plaintiffs  have  already  been 
paid  $1,000,  another  thousand  dollars.  Figuring  it 
on  a  cubic-j^ard  basis,  it  is  practically  35  or  40  cents 
a  yard  for  the  gravel  going  over  that  chunk  of  road. 
That  is  what  it  amounts  to  on  a  mileage  basis — five 
times  what  they  paid  for  the  gravel  to  Crown  Zel- 
lerbach. 

The  Government's  position  is  that  they  have  been 
fully  compensated,  even  if  the  legal  aspects  of  the 
case  do  not  preclude  it. 

Mr.  Dezendorf :  Shall  we  proceed  with  our  testi- 
mony ? 

The  Court:     Yes.  [19] 

STANLEY  EDWARD  QUIGLEY 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  plaintiffs  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as   follows: 

Direct  Examination 
By  Mr.  Dezendorf: 

Q.    Your  name  is  Stanley  Edward  Quigley? 

A.    Yes. 

Q.     By  whom  are  you  employed? 

A.     McNutt  Brothers. 

Q.  Were  you  working  for  McNutt  Brothers  at 
the  time  this  Santiam  Bar  road,  in  the  vicinity  of 
Santiam  Bar,  was  built?  A.     I  was. 
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(^rcstiiiioiiy  (»r  Stjiiilcy  Pldwai'd  Ct>>ii^l('y.) 

Q.  What  was  your  connection  with  the  huihiing 
of  that  road  into  tho  Santiam  Bar? 

A.     1  supciviscd  it   !'<;(•  McXutt  BT-others. 

(^).  Voii  wci-c  in  complete  charj^e,  as  far  as  Mc- 
Nntt  Brothers  were  concerned,  is  that  right,  of  that 
road?  A.     Tliat  is  rip^ht. 

Q.  Are  you  familiar  with  the  cost  of  constnict- 
iiiij^  the  road,  in  so  far  as  McNiitt  Brothers  are  <^on- 
cerned? 

A.     That  is  riglit,  I  am. 

Q.  What  was  the  cost  to  McNntt  Brothers  of 
tlie  work  that  they  did  on  tlie  road? 

Mr.  Twining:  I  ohject  to  that,  if  yonr  Honor 
please.  T  think  this  question  is  immaterial.  There 
is  no  question  [20]  here  about  the  value  of  this  road. 
Ft  is  not  within  the  reahn  of  the  complaint  and  the 
pre-trial  order.   The  whole  thing  is  immaterial. 

The  Court:  llow  are  you  going  to  approach  it? 
]  suppose  it  could  be  done  on  a  footage  basis. 

Mr.  Dezendorf :  My  theory  is  to  show,  first,  the 
cost  of  the  road,  because  I  do  not  think  it  is  prac- 
tical to  break  down  the  cost  of  any  particular  part. 
My  theory  is  that  the  cost  of  Ww  whole  road  is  the 
measuring  stidv  which  was  laid  down  by  the  Crown 
Zellerbach  Corporation  and  that  that  must  be  the 
measuring  stick  in  this  case.  T  understand  the  Gov- 
ermnent  has  a  different  theory. 

The  Court:     Admitted,  subject  to  objection. 

Q.  (By  Mr.  Dezendorf) :  What  was  the  ex- 
pense to  McNutt  Brothers  for  the  work  that  they 
did  on  the  road?  A.     $7,500. 
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(Testimony  of  Stanley  Edward  Quigley.) 
Mr.  Dezendorf :     I  think  Mr.  Gallagher  is  more 

familiar,  your  Honor,  than  this  man,  with  distances. 
A.     That  is  right. 
Mr.  Dezendorf :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Twining: 

Q.  When  were  you  there,  actually,  physically 
present  on  the  road  ? 

A.     Every  day  during  its  construction.  [21] 

Q.     What  period  of  time  was  that  ? 

A.  Right  after  they  entered  into  this  agreement 
with  Gallagher  to  build  this  road,  which  was  along 
about  the  14th,  or  somewheres  after  the  10th  of 
April  in  1942,  until  the  road  was  completed. 

.,Q.  ,  You  say  you  were  supervisor? 

A.     That  is  right. 
•  Q.     You  were  on  the  job  there? 

A.    That  is  right. 

Q.     Oyer  there  every  day?  A.    Yes. 

Q.     What  hours  did  you  work? 

A.     The  men  worked  from  8  to  5. 

Q.     You  were  there  all  the  time? 

A.     I  wasn't  there  every  minute  of  the  day,  no. 

Q,     Did  you  keep  any  books?  A.     I  did  not. 

Q.     Pay  the  bills?  A.     Yes. 

Q.     That  is  the  way  you  got  your  figure  of  $7,500  ? 

A.  That  is  right,  and  we  kept  our  foreman  there 
on  the  job  and  advised  him  to  keep  a  daily  record 
of  every  hour  that  the  equipment  and  men  worked. 
That  is  the  practice  that  has  been  followed  for 
vears  and  still  is. 
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(Testimony  of  Stanley  Edward  Qnigley.) 

Q.  When  yon  came  in  there,  was  there  any  road 
there?  [22] 

A.  Mr.  Gallagher  had  hnilt  a  pioneer  road,  as  we 
called  it.  That  road  was  put  into  the  bar,  just  be- 
tween trees  and  so  forth,  so  he  could  get  the  equip- 
ment into  the  bai-. 

Q.  All  the  time  you  were  there  on  this  job,  that 
was  prior  to  the  time  Strong  &  McDonald  came  in  * 

A.  T  was  there  prior  to  the  time  they  came  in 
and  was  still  around  there  when  Strong  &  McDon- 
ald used  the  road. 

Q.  This  $7,500  construction  cost  you  spoke  of, 
was  that  incurred  before  Strong  &  McDonald  came 
there? 

A.  That  is  right.  That  was  in  building  the  road 
and  getting  it  ready  to  haul  out  over  it. 

Q.  That  is  Gallagher's  mile  and  eight-tenths 
road  ? 

A.  That  is  right,  from  the  county  road  to  the 
bar. 

Q.  Is  the  character  of  the  road  the  same  from 
the  county  road  clear  out  to  the  gravel  pit,  or  does 
it  change  in  character? 

A.  Oh,  it  changes  in  character  in  different  places. 
It  would  balance  out,  I  think,  a})out  the  same,  but 
you  know,  you  get  some  places  where  the  timber  is 
real  thick  and  then  there  w^ould  be  a  gully  and  steep 
conditions 

Q.  On  the  Crown  Zellerbadi  tract,  where  the 
timbered  area  starts,  isn't  that  most  a  gravel  setup 
there? 
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(Testimony  of  Stanley  Edward  Qnigley.) 

A.  No,  that  is  not  right.  It  varies  from — just  as 
you  went  over  the  property  line,  there  was  a  large 
gully  and  there  was  soft  marshland  in  there,  and 
then  you  ended  up  [23]  on  the  gravel  bar. 

Q.  Do  you  know  what  the  proportionate  cost  of 
this  thing  would  be  attributable  to  the  Crown  Zeller- 
bach  paii  of  the  road?  Did  you  ever  make  any 
breakdown  of  that? 

A.  I  did  not,  but  I  would  presume  that  it  was 
about  evenly  divided,  maybe  not  exactly  but  pretty 
evenly  divided  in  the  three  properties.  That  would 
be  about  right. 

Mr.  Twining:     That  is  all. 

(Witness  excused.) 


J.  H.  GALLAGHER 

one  of  the  plaintiffs  herein,  produced  as  a  witness 
on  behalf  of  the  plaintiffs,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Dezendorf : 

Q.     You  are  one  of  the  plaintiffs  in  this  case? 

A.     Yes. 

Q.  What,  if  anything,  did  you  have  to  do  with 
building  a  road  in  from  the  county  road  to  the 
Santiam  Bar? 

A.     I  built  the  pioneer  road  in  there. 
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('l^'slimony  oC  ,] .  II.  (Jalla^'hor.) 

Q.  Was  that  doiu;  hy  yon  aiul  hiiill  under  your 
direction?  A.     Yes. 

Q.  What  was  your  cost  in  Imildin^  this  so- 
called  pioneer  [24]  road  into  the  Santiam  Bar? 

A.     Al)out  $1,500. 

Q.  Speak  \\\)  loudly  so  that  we  can  all  licar  y^^w. 
You  say  about  $1,500? 

A.     A])out  $1,500,  yes,  sir. 

Q.  What  was  the  cost  of  acquirino^  the  easements 
that  were  acquii'ed  on  whieli  to  build  the  road? 

A.  To  Crocker  and  Gossler,  $1,190  1  believe  was 
the  figure. 

Q.     What  is  your  business,  Mr.  Gallagher? 

A.  Well,  T  am  a  consulting  engineer.  We  have 
a  business  there,  the  sand  and  gravel  business ;  build 
roads  and  stuff  of  that  kind. 

Q.  You  have  had  experience  in  building  roads 
prior  to  this  time?  A.     Yes. 

Q.  What,  in  your  opinion,  would  he  the  reason- 
able and  fair  market  value  for  the  use  of  that  road 
into  the  Santiam  Bar  in  hauling  gravel  out  over  it? 

A.     Ten  cents  a  yard. 

Mr.  Dezendorf :     I  think  you  may  cross-examine. 

Cross-Examination 
By  Mr.  Twining: 

Q.  Mr.  Gallagher,  could  anybody  pay  ten  cents 
a  yard  and  (»ompete  with  another  company? 

A.  We  were  paid  ten  cents  a  yard  for  use  of  the 
road.  That  [25]  vras  negotiated  with.  Mr.  Strong 
and  he  said  he  wanted  to  take  30,000  yards  out  of 
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(Testimony  of  J.  H.  Gallagher.) 

there  and  agreed  to  $3,000  on  that  basis.    That  is 

where  I  got  that  figure. 

Q.     He  got  68,000  yards  there? 

A.  I  don't  know,  but  he  said  he  only  wanted 
about  30,000  yards. 

Q.  Is  it  not  a  fact  that  you  figure  the  hauling 
cost  of  hauling  gravel,  that  it  costs  about  ten  cents 
a  mile  around  that  area? 

A.  That  was  the  prevailing  price  at  that  time, 
yes,  ten  cents  a  mile. 

Q.  That  includes  wages,  truck  use  and  every- 
thing else ;  in  other  words,  if  you  were  going  to  haul 
gravel  and  deliver  it  five  miles  from  the  pit,  you 
would  have  to  put  a  50-cent  charge  on  it  to  offset 
your  cost  of  hauling? 

A.     That  would  be  just  for  trucking,  yes. 

Q.  Here  you  think  it  is  proper  to  charge  ten 
cents  a  mile  for  a  mile  and  eight-tenths  of  road? 

A.     Well,  Mr.  Strong  did  not  object  to  it. 

Q.  But  actually  what  Mr.  Strong  paid  was  less 
than  five  cents  a  yard  for  the  full  mile  and  eight- 
tenths  of  road,  isn  't  that  right  ? 

A.  Shall  we  say  Mr.  Strong  misrepresented  his 
case  to  me? 

Q.     It  was  a  case  of  misrepresentation? 

A.     Yes,  sir.  [26] 

Q.  Mr.  Gallagher,  you  are  familiar  with  the  con- 
tract you  made  with  the  Crown  Zellerbach  people? 

A.     Yes,  sir. 

Q.  Was  it  your  interpretation  of  the  contract 
that  you  would  charge  the  fair,  reasonable  market 
value  of  that  road  ?  A.     Yes,  sir. 
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Q.  You  7'einember  those  words,  dcseribiiig  the 
cost  of  the  road 

A.     Repeat  that  question. 

Q.  Your  contract  states  that  you  are  to  he  pro- 
tected in  your  roadway  and  that  you  can  charge  for 
tliat  roadway  a  fair,  reasonable  rate  per  cubic  yard? 

A.     Yes. 

Q.     Based  upon  tlie  cost  of  that  road? 

A.     Yes 

Q.  Is  it  your  position  tliat  gives  you  the  right  to 
make  a  fair,  reasonable  cliarge  on  any  amount  of 
gravel  or  just  up  to  the  amount  of  the  cost  of  the 
road? 

Mr.  Dezendorf:  The  contract  also  provides  that 
maintenance  may  be  taken  into  consideration,  after 
the  original  cost.  I  don't  think  the  (luestion  is  just 
proper. 

Q.  (By  Mr.  Twining)  :  Do  you  think  your  con- 
tract limits  you  to  a  recovery  on  your  cost  of  build- 
ing the  road  and  maintenance,  or  do  you  think  you 
can  make  a  money-making  proposition  out  of  it 
and  get  all  the  market  would  bear,  regardless  of  the 
cost  of  the  road? 

A.  Well,  we  thought  that  the  price  asked  was  a 
reasonable  price,  and  we  wanted  to  get  our  money 
out.  We  did  not  know  that  there  was  any  more  to 
be  hauled.  We  thought  ten  cents,  in  other  words, 
was  a  reasonable  price,  and  would  still  leave  us  hold- 
ing the  sack. 

Q.  You  think,  tlion,  the  Government  hauling  (d)^,- 
000  yards  over  the  Crown  Zellerbach  portion  of  this 
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road  a  matter  of  maybe  3,000  feet  or  so,  roughly, 

and  getting  ten  cents  a  yard  for  that  is  reasonable? 

A.     Yes,  I  think  so,  sir,  yes. 

Q.     In  the  light  of  your  cost?  A.     Yes. 

Q.  Then,  you  feel  about  three  or  four  times  that 
rate  would  be  proper  to  haul  it  to  the  county  road, 
a  mile  and  eight-tenths,  over  three  times  as  far? 

A.  As  far  as  is  concerned,  they  were  hauling  over 
the  whole  road. 

Q.  You  had  been  paid  for  the  rest  of  the  road, 
isn't  that  right? 

A.  We  had  not  been  paid,  no,  we  had  not  been 
paid  for  it  yet. 

Mr.  Twining:     I  think  that  is  all.  [28] 

Redirect  Examination 
By  Mr.  Dezendorf : 

Q.  There  is  one  question  I  forget  to  ask.  Have 
you  measured  the  actual  distance  from  the  Gossler 
line  to  the  Santiam  Bar,  which  is  the  Crown  Zeller- 
bach  property?  A.     Yes. 

Q.  What  is  the  distance  from  the  Crown  Zel- 
lerbach  land  on  that  road? 

A.     May  I  refer  to  my  field  notes? 

Q.     Yes. 

A.  It  is,  I  think — it  is  3,250  feet.  I  measured 
it  with  a  tape  the  other  day.  It  measured  3,155  feet 
by  tape. 

Q.     3,155?  A.     Yes. 

Q.  That  is  approximately  six-tenths  of  a  mile, 
is  it  not?  A.     Yes. 
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Q.     The  whole  road  was  a  mile  and  eight-tenths? 
A.     On  my  speedometer,  yes,  1.8  miles. 
Mr.  Dczcndorr:     Tliat  is  all. 

liOfross-ExamiiiatirtM 
By  Mr.  Twinini;-: 

Q.     Did  you  liaiil  soine  gravel  out  over  lliis  road? 


A 

Q 

A 

Q 

A 

Q 


Yes. 

Strong  &  McDonald  liaided  some  out? 

That  is   right.   [29] 

Do  you  knovr  of  any  other  ])arties  that  did? 

Do  I  know 


Do  you  know  of  any  other  parties  that  did, 
in  addition  to  the  Government? 
A.     No,  I  don't. 
Mr.  Twining:     I  think  tliat  is  all. 

(Witness  excused.) 

Mr.  Dezendorf :     That  is  the  plaintiff's  ease. 


CARL  B.  FORSMAN 

was  thereupon  produced  as  a  witness  on  hehalf  of 
the  defendant  and,  being  first  duly  sworn,  was  ex- 
cimined  and  testified  as  follows : 

Direct  Examination 
By  Mr,  Twining: 

Q.     Mr.    Forsman,    what    was   your   capacity    at 
Camp  Adair  during  the  period  mentioned? 

A.     I    was    Assistant    Executive    Officer    of    the 
Post. 
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Q.  Did  you,  as  part  of  your  official  duties,  have 
certain  negotiations  about  this  road  we  have  been 
speaking  of  here? 

A.  Not  the  road;  not  directly  the  road;  the 
gravel  bar. 

Q.     You  had  occasion  to  go  over  this  road? 

A.     Yes.  [30] 

Q.     When  did  you  first  go  over  it? 

A.     The  latter  part  of  October,  1942. 

Q.     Can  you  state  what  condition  it  was  in  then? 

Mr.  Dezendorf:  If  the  Court  please,  I  do  not 
think  that  is  material  what  condition  it  was  in.  It 
seems  to  me  the  only  question  here  is  the  cost  and 
the  reasonable  value  of  its  use. 

Mr.  Twining :  As  I  gather  the  issues  in  this  case, 
the  reasonable  cost  and  value  of  its  use  ran  over  a 
three-and-a-half-year  period  here,  the  time  when 
Strong  &  McDonald  used  it  and  the  time  when  the 
Army  used  it.  I  do  not  see  why  the  question  of 
maintenance  and  the  condition  of  the  road  is  not 
important. 

The  Court:     Answer  the  question. 

A.     Read  the  question. 

Q.  (By  Mr.  Twining) :  Can  you  state  what  con- 
dition the  road  was  in  when  you  first  went  there, 
in  October? 

A.  It  was  in  poor  condition  and  the  Army  had 
to  rebuild  the  road  to  make  it  usable  for  hauling 
gravel,  despite  the  fact  that  some  Army  vehicles 
had  hauled  gravel  prior  to  our  rebuilding  it,  prior 
to  our  rebuilding  the  road. 
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Q.     Wore  you  tliorr  in  the  spring  of  1943? 

A.     Yes. 

Q.     Did  you  see  tlie  load  then? 

A.     Before  and  after  we  rebuilt  it,  yes.  [31] 

Q.  Can  you  tell  the  Couit  what  happened  there 
that  winter  witli  regard  to  that  road? 

A.     I  do  not  quite  understand  your  question. 

Q.  Wlien  you  went  in  there  first,  in  October,  you 
say  you  had  to  rebuild  the  road,  that  the  road  was  in 
rather  bad  shape? 

A.  Yes,  we  rel)uilt  it  after  the  flood,  just  l)efore 
we  could  begin  hauling  gravel  for  the  Canq). 

Q.  Were  you  familiar  with  the  road  during  the 
course  of  time  the  Army  took  out  these  68,000  yards 
of  gravel? 

A.  The  Army  maintained  the  road  during  that 
time. 

Q.     You  know  that  of  your  own  knowledge  ? 

A.  Yes.  I  don't  know  what  the  cost  was,  but  it 
was  maintained  by  the  Post  Engineer. 

Mr.  Twining :     That  is  all. 

Cross-Examination 
By  Mr.  Dezendorf : 

Q.  You  are  the  Carl  B.  Forsman  who  executed 
this  contract  with  the  Crown  Zellenbach  Corpora- 
tion on  behalf  of  the  Army,  are  you  not? 

A.     Yes. 

Q.  That  is  your  signature  on  there  (referring  to 
Plaintiff's  Plxhibit  No.  1)?  A.    Yes,  sir. 
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Q.  At  the  time  of  your  negotiations  with  the 
Crown  Zellerbach  [32]  Corporation  and  at  the  time 
this  contract  w^as  executed,  you  knew  that  Gallagher 
had  an  agreement  with  Crown  Zellerbach  Corpora- 
tion covering  this  road? 

A.  At  that  time,  I  didn't  know  that.  I  knew  he 
had  an  agreement  to  take  gravel  out  the  road — I  do 
not  believe  my  first  trip  to  the  Crown  Zellerbach 
Corporation  was  about  the  road.  It  was  merely  to 
get  gravel  at  a  certain  price  in  our  emergency. 

Q.  However,  before  you  signed  that  contract, 
you  did  know  about  the  contract  ? 

A.     That  is  right. 

Q.     With  Gallagher? 

A.     That  is  right,  yes,  sir. 

Mr.  Dezendorf :     That  is  all. 
(Witness  excused.) 

Mr.  Twining:  If  your  Honor  please,  we  had 
anticipated  the  testimony  might  take  a  little  longer, 
and  wanted  to  get  Mr.  Shull  over  here  from  the 
Crown  Zellerbach  Corporation.  He  is  not  available 
right  now.  He  is  in  Astoria.  I  understood  he  was 
coming  in  this  morning.  I  think  we  would  like  to 
take  his  testimony.  He  is  the  only  witness  that 
knows  the  facts  and  circumstances  of  the  road  con- 
ditions there  and  the  value  of  the  road  and  the 
amount  of  the  reasonable  royalty  to  be  paid  on 
the  road.  I  would  like  to  have  the  [33]  privilege 
of  placing  him  on  the  stand  later,  if  necessary. 
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Tlie  Court:  Do  you  want  to  offer  liini  as  a  wit- 
}iesK  this  artc^rnoon? 

Mr.  ^rwiiiiri^:     Yes. 

'rii(>  Court  :  All  i-i^r|,t.  I  vvill  he  available,  if  that 
is  wliat  you  want  to  do.  With  that  in  mind,  do  you 
want  to  consider  the  case  sul)mitt('d,  tlicn? 

Mr.  Dezendorf:  I  would  like  to  make  a  short 
ai'i;'ument  at  the  close  of  the  case,  yonr  Honor. 
There  are  some  points  that  I  would  like  to  cover. 

The  Court:  Let  us  use  the  half  hour  that  we 
have  available  now. 

Ml'.  Dezendoi'f:  All  i-ight.  It  is  necessary,  your 
Honor,  in  order  to  understand  the  condemnation 
action,  to  have  in  mind  the  relative  positions  of  tlie 
Government  on  the  one  hand  and  Judge  Harris  and 
myself,  as  attorneys  for  Gallagher  and  the  McNutts, 
on  the  other.  It  all  appears,  however,  in  tlie  tran- 
script of  testimony  which  is  available  as  one  of  the 
exhibits  in  the  other  case. 

There  were  three  ownerships  involved  over  which 
that  road  went.  Next  to  the  county  load  was 
Crocker,  beyond  him  was  Gossler  and  then  the 
Crown  Zellerbach  land.  Through  some  oversight, 
the  Government  forgot  to  make  Gallagher  and  Mc- 
Nutt  Brothers  parties  in  the  Crocker  condenuiation 
action,  although  the  assignment  was  of  lecord.  They 
did  make  Gallagher  [34]  and  the  McNutt  brothers 
parties  to  the  Gossler  case,  which  affected  the  mid- 
dle portion  of  the  road.  No  effort  was  ever  made  to 
condemn  the  Crown  Zellerbach  property. 

As  the  record  in  the  Gossler  case  will  show,  prior 
to  trial  there  were  various  motions  and  various  mat- 
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ters  that  came  up  before  Judge  Fee  and  up  until 
the  time  of  trial — in  fact,  the  day  before  the  case 
came  to  trial — the  Government  was  taking  the  posi- 
tion that  all  it  had  to  do  in  the  Gossler  case  was  to 
pay  the  replacement  cost  of  that  one-third  section 
of  the  road,  and  that  is  all. 

Now,  the  law  is  clear  that  where  the  Government 
takes  some  property  and  does  not  compensate  for 
the  interest  taken  the  persons  who  are  left  out  of 
that  case  have  a  claim  under  the  Tucker  Act  for  the 
reasonable,  fair  market  value  of  their  interest  taken. 
So,  as  we  approach  the  trial  of  this  case,  Gallagher 
and  the  McNutt  brothers  had  a  pure  out-and-out 
Tucker  Act  claim  against  the  Government  for  what- 
ever the  value  of  their  interest  was  in  the  Crocker 
land,  if  they  had  an  assignment  of  record,  and  they 
were  not  joined  in  the  condemnation  proceedings; 
Gallagher  and  the  McNutt  brothers  had  a  clear  out- 
and-out  Tucker  Act  case  for  the  value  of  the  stock- 
pile of  sand  and  gravel  that  was  taken  oif  the  bar  by 
the  Arm3\ 

When  we  came  to  trial,  however,  the  Government, 
for  the  first  time,  conceded  that  the  measure  of 
damages  [35]  for  the  taking  of  the  Gossler  section 
of  the  road  was  the  reasonable,  the  fair  market 
value — the  reasonable  and  fair  market  value  of  the 
whole  road,  and  we  were  willing  to  try  the  case  on 
that  basis,  which  meant  that  we  were  willing  to 
waive  the  Tucker  Act  claim  for  the  Crocker  land 
because  the  Government  obviously  had  title  to  that. 

We  all  would  have  been  very  happy  if  Judge  Fee 
had  submitted  the  value  of  the  whole  road  to  the 
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Jury  hut,  if  you  will  look  at  his  inslrui-tions,  he  did 
not  sulmiit  it,  and  that  was  tlie  reason  that  we  were 
anxious  to  move  for  a  new  trial  and  fjet  another 
i'lianec  at  getting  the  whole  vahic  out   of  tiic  road. 

Now,  eouns(l  has  suggested  that  lie  thinks  the 
Gallagher  and  MeNiitt  claim  is  too  high,  hut  let 
us  look  at  the  iigures.  This  road  cost  $1,190  for  the 
easement,  $1,500  for  the  pioneer  road;  $7,500  for 
tlie  actual  road  which  McNntt  Brothei's  huilt  of  the 
whole  road,  which  was  $10,190. 

The  admitted  facts  show  that  Gallagher  and  Me- 
Niitt Brothers  hauled  out  over  the  road  some  3,000 
yards;  Strong  &  McDonald,  68,000  yards,  and  the 
Army  about  66,000  yards. 

Gallagher  and  McNutt  Brothers  have  received, 
on  their  $10,000  expenditure,  $1,000  from  the  Gov- 
ernment, $3,000  from  Strong  &  McDonald,  bringing 
tlieir  own  cost  in  that  road  to  $6,190.  As  Mr.  Gal- 
lagher testified,  the  agreement  with  Strong  &  Mc- 
Donald v;as  for  ten  cents  a  yard  for  30,000  yards 
they  anticipated  taking  out.  It  is  true  they  took  out 
more  but  whether  they  knew  they  were  going  to  take 
out  more  no  one  will  ever  know\ 

I  think  a  fair  figure  to  charge  the  Government,  in 
order  to  recover  for  these  people  the  imrecovered 
cost  of  the  road,  is  approximately  ten  cents  a  mile 
a  yard  which  will  recover  for  them  six  thousand  odd 
dollars,  the  six  thousand  odd  dollars  that  they  have 
in  this  and  which  has  never  been  recovered. 

Mr.  Twining,  in  referring  to  Judge  Fee's  opinion 
stopped  just  before  the  last  sentence.  The  last  sen- 
tence is  the  part  whidi  suggests  the  filing  of  another 
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action.  After  what  Mr.  Twining  read,  Judge  Fee 
continued:  "If  in  some  other  case,  the  defendants 
contend  that  for  jurisdictional  reasons  the  interests 
were  not  legally  so  submitted,  the  question  of  the 
effect  of  the  stipulation  and  this  judgment  can  be 
thus  considered  and  the  rules  of  res  judicata  ap- 
plied." 

As  I  see  it,  the  issues  to  be  determined  are  rela- 
tively simple.  There  are  only  three  of  them  and  they 
are  phrased  in  the  pre-trial  order.  The  first  issue  is 
whether  the  Government  acquired  ownership  of  that 
portion  of  plaintiffs'  road  which  was  constructed 
upon  land  owned  by  Crown  Zelleibach  Corporation 
in  the  condemnation  action  relating  to  the  Gossler 
land.  The  answer  to  that  will  have  [37]  to  be  "No" 
for  this  reason:  Condemnation  actions  were  filed 
covering  the  Crocker  and  the  Gossler  sections.  The 
Crown  Zellerbach  Corporation  land  was  never  con- 
demned. The  only  thing  which  was  litigated  in  the 
Gossler  case  was  the  value,  as  Judge  Fee's  instruc- 
tions show,  of  the  McNutt  Brothers'  and  Gallagher's 
interest,  in  so  far  as  the  Crocker  and  Gossler  lands 
are  concerned,  and  nothing  else. 

The  Government  apparently  takes  the  position 
that  it  acquired  some  kind  of  an  interest  in  the  road 
on  the  Crown  Zellerbach  Corporation  property  by 
reason  of  the  stipulation  between  the  Government 
coimsel  and  myself,  which  was  in  November,  1944. 
If  we  assume  that  the  Government  did,  at  some  time, 
acquire  some  interest  in  that  road  on  the  Crown 
Zellerbach  Corporation  land,  it  would  be  by  virtue 
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of  the  sti])uljiti()Ti  in  Novorriher,  1944,  which  was 
after  the  Govemnient  had  made  all  this  use  of  the 
T'oad.  The  Ciovernrnent's  n.se  of  the  road  started  in 
Octoher,  1942,  and  ended  in  Aufpist,  1944.  This 
sti])ulation  was  made  in  Novemher,  1944,  so,  even  if 
we  assume  the  Govei-nment  did  acquire  some  in- 
terest, it  got  it  after  it  had  used  this  road,  with 
full  knowledge  of  Gallagher's  interest  in  it  under 
tlie  terms  of  his  contract  with  the  C^rown  Zeller- 
hach  Corporation. 

That  leaves  only  the  question  as  to  the  cost  of 
the  road  and  the  reasonahle  value  of  the  use  which 
the  Government  made  of  the  road.  The  Army  was 
very  much  put  [38]  on  notice  of  Gallagher's  in- 
terest in  this  road. 

I  think,  under  the  facts  disclosed  in  this  case, 
Gallagher  and  McNutt  Brothers  are  entitled  to 
$6,000  in  this  case. 

Mr.  Twining:  It  seems  to  me,  if  your  Honor 
please,  it  is  all  a  matter  of  simple  arithmetic.  There 
isn't  any  issue  in  this  case,  not  a  single  issue  that 
obligates  us  now  to  pay  anything.  Here  we  have 
a  road,  a  mile  and  eight-tenths  in  lengtJi,  with  about 
six- tenths  of  a  mile  of  it  crossing  the  Crown  Zeller- 
bach  tract.  Wliat  Mr.  Dezendorf  is  saying  is  that 
the  Government  ought  to  be  stuck,  no  matter  what, 
for  the  balance,  no  matter  what  it  is,  no  matter 
what  the  contract  provides.  That  is  the  silliest  thing 
I  ever  heard  in  my  life. 

There  are  3,000  feet  of  road  there,  across  the 
Crown-Zellerbach  land,  and  the  issues  in  this  case 
are  confined  to  payment  for  the  use  of  that  3,000 
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feet.  Whatever  else  may  be  said  about  this  prior 
case,  the  Gossler  and  Crocker  property  had  been 
paid  for.  Judge  Fee,  in  submitting  that  case  to 
the  jury,  read  the  form  of  verdict  to  the  jury.  How 
can  a  Judge  submit  an  issue  more  clearly  than  that  ? 
He  even  read  the  form  of  verdict  and  told  the  jury 
it  must  find  the  full  market  value  of  the  entire  road, 
including  the  value  of  the  gravel  bar,  or  including 
damage  to  their  interest  in  said  bar  by  reason  of 
the  contract  with  the  Crown  Zellerbach  [39]  Cor- 
poration. The  entire  road  was  considered.  When 
that  jury's  verdict  was  returned,  there  was  no  pos- 
sibility of  crawling  around  that  one.  If  there  were, 
it  is  double-blocked  by  the  agreement  entered  into 
and  then  it  is  trebly  blocked  again  by  the  fact  that 
there  is  no  attack  upon  the  Gossler  and  Crocker 
property  at  all. 

The  plaintiffs  here  want  to  be  paid  for  this  3,000 
feet  of  road  at  the  rate  of  about  40  cents  a  mile, 
on  top  of  everything  else  that  they  have  been  paid. 
That  is  what  they  are  asking.  $7,500  for  building 
that  road?  I  haven't  any  figures  here,  and  that 
figure  will  have  to  be  accepted,  as  far  as  the  proof 
goes,  but  I  do  not  believe  it.  I  have  lived  in  this 
country  too  long,  fishing  these  bars,  to  go  along 
with  that;  I  know  that  country  too  well.  It  is  flat 
land.  Plaintiffs  say  it  cost  $7,500  to  build  a  mile 
and  eight-tenths  of  road  to  a  gravel  bar.  Plaintiffs 
got  $3,000  from  Strong  &  McDonald  on  this  deal. 
They  hauled  66,000  yards.  I  am  not  going  to  argue 
about  it  because  it  speaks  for  itself.  There  is  no 
getting  away  from  the  fact  that  the  Crown  Zeller- 
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})ach  Corporation  did  not  intend  for  these  boys  to 
\H)  out  and  victitnizc  anyliody,  even  if  they  eonld, 
even  if  the  tiafifie  wouhl  bear  it ;  they  never  intended 
that  they  sliould  go  out  and  slip  it  ovei-  on  anybody 
at  10  or  15  or  20  cents.  'Vha  Crown  Zellerbaeh  Cor- 
])oration  prechided  that  in  the  protection  oC  Dicir 
interests  and  they  passed  their  riij^hts  on  to  the  [40] 
Army,  as  is  plain  in  this  case.  Now,  the  proposi- 
tion here,  under  this  theoiy  of  the  case,  is  to  get 
nil  they  can,  I'egardless  of  what  the  deal  was,  and 
there  is  only  3,000  feet  of  road  involved.  That  has 
been  paid  for  in  many  ways.  As  I  said,  it  is  just 
a  matter  of  simple  arithmetic  to  tigure  out  what  the 
amount  of  hauling  cost  would  be. 

Is  it  reasonable?  66,000  yards?  $7,500?  That  is 
more  than  ten  cents  for  3,000  feet  of  road,  and 
there  is  a  mile  and  eight-tenths  of  road  here  al- 
together. If  you  haul  66,000  yards  over  3,000  feet 
at  that  rate,  you  pay  for  the  whole  shebang,  despite 
the  reservation  made  by  Crown  Zellerbach  Corpora- 
tion in  their  contract,  despite  the  fact  that  the 
Gossler  and  Crocker  interests  had  been  paid  for. 

I  do  not  think  there  is  any  need  for  me  to  go  into 
what  Judge  Fee  said.  Your  Honor  knows,  I  think, 
very  plainly  what  he  said  in  that  case.  He  is  very 
plainly  looking  forward  to  the  rule  of  res  judicata 
— very  plainly,  it  ought  to  be  applied  here.  At  least, 
your  Honor,  I  can  sincerely  say  to  the  Court  that 
I  can  see  no  moral  reason,  no  reason  in  justice,  no 
reason  at  all  why,  when  the  entire  matter  was  placed 
before  the  jury  in  that  other  case,  there  should  be 
any  recovery  here  by  these  plaintiffs. 
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The  Court  said  to  the  jury  in  that  case,  "You  are 
to  find  the  fair,  reasonable  market  vahie"  and,  when 
the  stipulation,  in  plain  words,  says,  "Yes,  we  will 
agree  to  [41]  the  jury's  finding  the  fair,  reasonable 
value  of  the  entire  road, ' '  that  is  all  there  should  be 
to  it.  The  proposition  then  was  the  road  from  the 
county  road  clear  across  to  the  Santiam  Bar,  clear 
across  the  Crown  Zellerbach  property,  including 
rights  to  the  gravel  bar — the  entire  cost  of  the  road. 
They  agreed  to  that  stipulation,  and  the  jury  so 
found  and  the  money  was  accepted  and  everybody 
went  on  their  way.  Now,  despite  the  fact  that  that 
3,000  feet  was  included  in  the  entire  road,  and  that 
the  entire  road  was  considered  by  this  jury,  they 
come  in  here  and  want  to  be  paid  again  in  this  case. 
They  received  $3,000  from  Strong  &  McDonald  for 
the  use  of  their  road;  they  received  $1,000  in  the 
Gossler  case  and,  as  your  Honor  knows,  they  went 
in  there  and  stockpiled  gravel,  and  some  considera- 
tion should  also  be  given  to  their  own  use  of  the 
road.  Under  the  terms  of  the  contract  with  the 
Crown  Zellerbach  Corporation,  they  could  not  make 
a  profit  on  it,  because  it  immediately  went  back  to 
the  Crown  Zellerbach  Corporation. 

There  are  so  many  reasons  here  why  I  think  this 
whole  thing  is  an  outrage.  The  actual  facts,  the 
simple  arithmetic  involved  is  something  that  would 
shock  anyone.  66,000  yards  hauled  over  3,000  feet. 
Figure  that  out  and  see  where  we  get.  That  would 
be  all  right  if  it  were  a  black  pirate  toll  gate.  Pos- 
sibly, you  couldn't  blame  him,  but  we  are  talking 
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about   s()?ri('11iiTi<^   tliat    is   not    even    jcriiotcly    [42] 
within  the  rcuhn  of  roason  here. 

The  (Wrt:     Recess  until  2:00  o'clock. 

(Court    reconvened    at    2:00    o'clock     p.m., 
Wednesday,  Maich  19,  1947.) 

Mr.  Twining:  I  have  one  witness  to  call  in  this 
case,  Mr.  Shull. 

The  Court:     Proceed. 

J.  T.  SHULL 
was  thereupon  produced  as  a  witness  on  behalf  of 
the  defendant  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Twining: 

Q.     Your  name  is  J.  T.  Shull  ?  A.     Yes. 

Q.  You  are  an  engineer  for  the  Crown  Zeller- 
bach  Corporation?  A.     Yes. 

Q.  Mr.  Shull,  are  you  familiar  with  the  Gal- 
lagher road  leading  in  from  the  coimty^  highway 
to  the  Santiam  Bar,  the  gravel  pit  located  at  the 
Santiam  Bar?  A.     Yes,  I  am. 

Q.  You  are  familiar  with  that  section  of  it  stai-t- 
ing  from  the  Crown  Zellerbach  line  up  to  the  gravel 
pit?  A.     Yes.  [43] 

Q.  The  last  3,000  feet,  approximately  six-tenths 
of  a  mile  to  the  river  f  A.     Yes. 

Q.  Can  5^ou  describe  briefly  what  kind  of  a  road 
that  was  in  1941,  the  spring  of  1941? 
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(Testimony  of  J.  T.  Shiill.) 

A.  Well,  it  was — of  course,  it  was  a  load  built 
primarily  for  hauling  gravel  out  and  it  was  cut 
through  the  timber  on  the  Crown  Zellerbach  prop- 
erty;  approximately  twelve  feet  wide  or  thereabouts 
and  varying  in  some  places  a  little  wider  and  in 
some  places  a  little  narrower,  but  I  would  imagine 
it  would  average  around  twelve  feet  in  width.  There 
were  some  trees  that  had  to  be  cut  down  and  stumps 
shot  out  in  order  to  grade  the  road  through  but,  in 
general,  why,  it  was  just  an  ordinary  rough  graded 
road,,  but  of  course  with  a  gravel  surface. 

Q.  .  Can  you  say,  in  your  judgment  as  an  engi- 
neer, what  it  would  cost  to  construct  that  six-tenths 
of  a  mile  of  road  as  it  was  then? 

A.  I  would  estimate  around  $2200  or  a  little 
over  $2200. 

Q.  . .  You  have  had  some  experience  with  gravel 
hauling  operations  in  connection  with  the  operations 
of  the  Crown  Zellerbach  Corporation? 

A.;   .^es,  I  have. 

Q.  .  Assume  in  this  case  that  the  Army  hauled 
out  66,643  cubic  yards  of  gravel  over  that  six-tenths 
of  a  mile  of  road,  that  six-tenths  mile  section  of 
road  there^  between  October,  1941,  [44]  and  the 
spring  of  1944,  say,  April,  1944,  could  you  say  what 
would  be,  in  your  estimation,  a  reasonable  charge 
per  yard: for  the  use  of  this  six-tenths  miles  for  that 
operation  ? 

A.  Well,  I  would  say  it  would  be  nominal,  a 
nominal  charge,  because  it  would  have  to  be  figured 
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on  the  invcstnicTit  and,  as  I  understand  it,  the  in- 
vestment was  pretty  much  paid  back.  T  would  say 
two  cents  a  yard  would  be  a  fair  royalty,  on  just 
that  short  section  of  six-tenths  of  a  mile. 

Mr.  Twining:     I  think  that  is  all. 

Mr.  Dezendorf:     That  is  all. 
(Witness  excused.) 

Mr.  Twining:     Nothing  further. 
(Testimony  closed.) 

The  Court:     Is  there  further  argument? 

Mr.  Twining:  None,  your  Honor,  except  this: 
I  would  seriously  like  to  bring  to  your  Honor's  at- 
tention the  fact  that  this  case  came  to  me  late,  as 
your  Honor  knows.  However,  I  tliink  from  the 
prayer  of  this  com])]aint,  considering  the  amount  of 
value  sought  to  be  recovered  here,  considered  in  tlie 
light  of  what  could  be  possibly  be  paid  for  this 
stretch  of  road,  and  what  was  paid,  and  what  the 
contract  with  Crown  Zellerbach  says  about  it,  and 
considering  also  [45]  the  whole  history  of  this  case, 
as  it  appears  from  the  pre-trial  order  and  the  facts 
stipulated  to  and  the  exhibits  that  have  been  intro- 
duced in  this  case,  I  think  it  becomes  very  apparent 
that  it  is  tremendously  exaggerated,  even  though 
there  is  an  action  here. 

The  Court:     Submitted.  [46] 
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Monday,  May  5,  1947,  A.M. 
Proceedings  in  re:  Motion  for  New  Trial,  etc. 

Mr.  Twining:  This  matter,  your  Honor,  comes 
up  on  the  motion  for  new  trial.  I  do  not  want  to 
spend  any  time  on  some  aspects  of  this  case.  I  felt 
from  the  nature  of  the  stipulation  and  the  verdict 
in  the  former  case  that  the  matter  was  determined, 
at  least  some  of  it,  upon  submission  to  the  forum 
of  the  entire  issue,  being  the  situation  of  the  length 
of  the  road,  the  time  elem.ent,  the  interest  in  connec- 
tion with  the  gravel  bar,  and  the  interest  having 
been  paid  on  the  amount  determined  since  Jmie  18, 
1942.  However,  those  matters  were  before  your 
Honor.  What  I  really  wanted  to  go  into  here,  I 
think,  are  just  a  few  of  the  reasons  in  support  of 
the  motion  which  has  been  made  here.  First,  I  wish 
to  say  to  the  Court  that  I  do  not  think  I  presented 
this  case  to  well.  It  came  to  me  rather  late;  I  had 
not  talked  to  any  of  the  witnesses ;  there  were  things 
about  it  I  did  not  have  m  mind. 

But  from  the  standpoint  of  the  verdict  itself, 
your  Honor,  I  think  it  is  not  supported  in  the  evi- 
dence or  could  be  supported  in  law  to  the  extent  of 
$5,800  for  these  reasons — and  I  will  try  to  be  short 
here. 

First,  in  the  pre-trial  order,  your  Honor,  there 
are  four  issues  formulated  and  they  are  confined 
entirely  to  the  Crown  Zellerbach  portion  of  this 
road.  Your  Honor  will  recall,  aside  from  any  other 
legal  effect  upon  this  section  of  road,  that  this  road 
represents  exactly  one-third  of  the  whole  or  six- 
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tenths  miles — exactly  one-third.  On  June  18th,  the 
other  two-thirds  were  taken  and  they  were  com- 
pensated for  in  the  eondemnation  action. 

We  refi^ard  this  matter  now  the  same  as  wlien  tliis 
gravel  hauling  was  done  hy  the  Government.  The 
othei"  two-thirds  of  the  road  are  completely  out  of 
the  picture;  could  not  he  considered  in  any  way, 
shape  or  form  in  this  case. 

Going  back  to  the  Tucker  Act  case,  the  whole 
matter  was  tried,  and  I  think  necessarily  so,  on  the 
basis  of  the  reasona})le  market  value.  Aside  from 
the  contract  between  plaintiffs  here  and  Crown 
Zellerbach  Corporation,  no  other  element  could  be 
considered  as  a  major  factor  at  least.  The  road 
cost  cannot  be  at  all  determinative  and,  in  fact, 
under  the  facts  of  this  case,  would  not  be  proper. 

It  is  true  that  this  contract  mentioned  in  every 
case — let  me  put  it  this  way:  That  the  assignees  of 
Crown  Zellerbach  can  use  this  road  and  plaintiffs 
in  this  case  will  charge  a  reasonable  amount  for 
that  use  but  in  no  case  to  exceed  their  recoveiy  on 
the  road.  In  other  words,  it  does  not  extend  their 
recovery;  it  limits  their  recovery.  The  Crown  Zel- 
lerbach Corporation  were  trying  to  accommodate 
those  [48]  who  were  hauling  gravel.  They  said  by 
their  contract  that  "When  this  road  has  been  paid 
for,  you  camiot  charge  anything."  They  would  not 
have  been  able  to  charge  a  nickel  after  this  road 
had  been  paid  for.  Crown  Zellerbach  were  interested 
in  selling  lots  of  gravel  cheap.  That  was  the  picture 
then.  There  were  two  limitations  then — tirst,  the 
reasonable  value  per  cubic  yard  and,  in  no  case, 
more  than  the  road  cost. 
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A¥liat  happened  in  this  case?  Your  Honor  will 
recall  at  the  time  the  testimon}'  was  given  in  re- 
gard to  the  cost  of  the  road,  $10,190,  I  objected  to 
that:  and  Mr.  Dezendorf  said  it  would  be  tied  up, 
and  the  testimony  was  admitted  subject  to  that 
''  situation.  There  is  no  evidence  in  this  case,  not  a 
shred,  of  any  reasonable  value  as  to  the  road,  and 
that  matter  never  was  tied  in.  The  closest  it  came 
to  being  tied  in  was  when  I,  on  cross-examination, 
asked  the  plaintiff  if  he  felt  that  the  road  on  the 
Crown  Zellerbach  property  was  the  cheapest  to 
construct.  He  hesitated  and  he  said  no,  that  it  was 
all  about  the  same.  Plaintiffs  testified  that  they  paid 
$1,190  for  two  easements  on  the  other  property,  but 
that  had  nothing  to  do  with  the  road  cost  and  it 
was  completely  put  out  of  the  picture  by  the  other 
case.  That  left  the  road  construction  cost  $9,000, 
■  ajo proximately,  based  on  the  testimony  and,  the 
Crown  Zellerbach  portion  of  it,  being  one-third, 
would  cost  $3,000.  Under  the  contract,  there  [49] 
was  to  be  credited  to  that  what  credit  he  had  already 
received,  which  would  take  into  consideration  the 
amount  received  from  Strong  &  McDonald,  $3,000, 
and  the  $1,000  that  they  received  in  the  other  case, 
and  their  own  use,  a  recovery  in  the  neighborhood 
of  $1,500. 

I:  asked  the  plaintiff  himself  what  the  reasonable 
charge  would  be  on  that  particular  road,  including 
all;  costs,  wages,  trucks,  gasoline,  tires,  overhead 
and  everything,  and  they  said  that  people  in  that 
neighborhood  charged  ten  cents  a  mile.  That  would 
bring  the  use  of  that  road  cost,  the  reasonable  road 
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cost,  down  to  about  two  or  thro(*  ccmts  per  mile. 
Mr.  Shull,  tlio  engineer  from  the  Ch-own  Ze]I('r})a('h 
Corporation,  said  the  nominal  charge  for  use  of 
six-tenths  of  a  mile  of  road  would  be  somethini( 
in  the  neighborhood  of  two  cents. 

No  matter  how  it  is  figured,  $1,400  or  $1,500  is 
reasonable. 

I  feel  that  the  Government  is  being  penalized,  in 
effect,  in  this  case.  I  thought  perhaps  the  Court 
had  not  considered  the  contracts  themselves  and 
had  considered  that  plaintiffs  were  entitled,  no 
matter  what  part  of  the  road  they  used,  or  what 
intervened,  to  recover  the  full  balance  of  their  un- 
recovered  road  costs.  I  do  not  think  that  is  the 
case.  I  do  not  think  that  is  the  proper  approach 
to  it. 

Here,  for  instance,  the  plaintiffs  built  this  road 
prior  to  .June,  1942.  The  complaint  and  pre-tiial 
order  set  up  the  fact  that  within  six  months  follow- 
ing Strong  &  McDonald  moved  68.203  cubic  yards 
of  sand  and  gravel  and  then,  for  the  following  two 
years,  our  use  was  made  of  this  road  by  the  Army 
in  removing  66,000  cubic  yards  of  gravel,  and  all 
that  was  two  or  two  and  a  half  years  after  plaintiffs 
expended  their  costs.  The  road  then  might  not  even 
have  been  worth  a  cent.  As  a  matter  of  fact,  it 
was  testified  in  the  case  that  it  was  impassable  in 
the  spring  of  the  year.  There  was  the  intervening 
use  by  Strong  &  McDonald;  then  that  w'inter  came 
floods  and  rain.  There  is  no  showing  whatever  even 
that  there  was  a  road  there,  as  far  as  that  is  con- 
cerned, a  passable  road.    The  costs  were  expended 
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in  building  the  road  prior  to  any  use  in  this  case 
by  the  Government.  I  think  there  can  be  no  doulot 
that  we  should  not  be  charged  for  a  road  that  we 
had  the  power  to  bar  plaintiffs  from  themselves.  I 
do  not  think,  as  I  miderstand  the  case,  after  June 
18th  the  plaintiffs  could  have  gone  upon  that  road. 

I  believe  the  true  approach  to  this  case  as  to  what 
we  must  pay  should  be  viewed  as  if  we  used  the 
Crown  Zellerbach  and  didn't  use  the  other  two- 
thirds  at  all.  I  believe  the  standard  in  this  case, 
considered  in  the  light  of  the  contract  with  i  rown 
Zellerbach  and  under  the  Tuckei*  Act  case,  would 
be  this:  What  was  the  position  when  we  started 
out  to  use  this  road?  Wliat  would  be  reasonable  to 
ask  us  to  pay?  [51]  If  we  had  hauled  only  a  hun- 
di'ed  yards,  if  this  standard  is  correct,  we  still  could 
pay  $5,800  for  hauling  a  hundred  yards  of  gravel. 

I  think,  to  understand  what  the  Government  must 
pay  in  this  case,  we  should  consider  what  would  be 
reasonable  for  the  use  of  this  section  of  road.  Under 
this  basis,  we  would  be  paying  here  about  somewhere 
close  to  30  cents  for  the  use  of  that  entire  road — 
well,  16  or  17  cents  a  mile  for  road  use  and  haven't 
even  begun  to  pay  the  wages  of  the  truck  driver 
and  the  gasoline  and  anything  else.  It  would  be  a 
very  exorbitant  rate.  It  would  be  impossible,  of 
course,  on  that  basis. 

You  say  here,  "He  is  in  a  position  to  stop  you 
from  using  it  and  make  you  pay  for  it,"  but  I  do 
not  think  we  can  use  that  standard,  your  Honor. 
Plaintiffs  made  their  deal  there.   Plaintiffs  received 
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(^oitain  inroMie  and  iccompcn.sc;  lor  that  I'oad.  TJie 
jmy  ('OiTijx'Tisatcd  tlioni  as  of  June  18th.  Tlie  Clov- 
ornmont  now  owns  all  that  road,  that  other  two- 
thii-ds. 

Therefore,  we  used  one-tliii'd  of  the  load  that, 
according  to  plaintiffs'  theory  of  the  case,  was  not 
disposed  of  in  the  condemnation  case  and,  therefore, 
for  that  one-tliivd  of  tlic  road,  which  cost  under 
$3,000,  we  are  paying  $5,800 — we  are  paying  $5,800 
for  hauling  66,000  yards  of  gravel  out  at  a  time 
that  has  never  heen  tied  in  with  the  [52]  cost  of 
this  road. 

I  look  at  this  way,  as  if,  your  Honor,  we  used  a 
hotel  composed  of  three  wings.  It  cost  $100,000  to 
build  it;  it  has  been  used  for  twenty  years.  We 
come  in  and  use  one  wing  of  that  hotel  and  then, 
if  we  take  the  other  two  and  compensate  the  owrer 
for  them,  we  pay  for  that  one  wing  the  whole  bal- 
ance, over  and  above  the  income  received.  It  does 
not  seem  to  me  we  should  apply  any  such  standard. 
We  have  to  pay  for  what  we  use,  the  reasonable 
value. 

The  Crown  Zellerbach  contract  would  only  be  a 
minor  factor  in  showing  what  the  actual  road  was 
worth.  The  question  is,  what  it  would  be  worth  to 
use.  I  believe  the  same  standard  should  l)e  adopted 
as  in  condemnation  cases,  not  what  a  man  can 
charge  for  it  or  what  he  might  get  under  unu.^ual 
circumstances,  but  applying  the  rule  as  to  lair 
market  value.    That  is  the  standard  used  in  con- 
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demnation  cases  and  I  think  such  a  standard  as 
that  should  be  used  in  this  case. 

The  sole  intendment  of  the  Crown  Zellerbach  con- 
tract was  this:  "We  are  going  to  give  you  this 
gravel;  we  are  going  to  sell  it  to  you  cheap,  but 
we  are  not  going  to  be  barred  out  of  our  own  gravel 
bar;  lots  of  people  will  be  wanting  to  buy  gravel. 
Therefore,  we  are  going  to  sell  it  to  anybody  that 
wants  it,  but  you  have  got  to  let  them  use  your 
road.  It  is  only  equitable  that  you  charge  them  a 
reasonable  price  per  cubic  yard  for  the  use  of  the 
road,  but  nothing  in  [53]  excess  of  your  cost;  you 
cannot  make  a  profiit  on  your  road  so,  after  you 
reach  the  time  when  you  have  been  compensated 
for  your  road,  you  cannot  charge  a  nickel,  you  can- 
not charge  a  nickel  to  haul  gravel  over  this  road, 
even  if  it  is  worth  3  cents  or  4  cents  or  whatever 
price  it  is  woi-th  to  haul  it."  Then  they  say,  "But 
until  that  time  arrives,  you  may  charge  a  reasonable 
price  per  cubic  yard  and  definitely,  when  you  have 
finally  been  paid  for  your  road,  you  are  through." 

I  do  not  know  too  much  about  the  background, 
but  it  appears  that  it  developed  that  Gallagher  and 
McNutt  Brothers'  plans  changed  and  that  they  did 
not  get  certain  contracts.  They  had  already  received 
$3,000  from  Strong  &  McDonald.  At  the  time  the 
jury  went  down  to  look  at  this  property,  there  was 
a  different  proposition,  a  different  situation,  as  of 
June  18th,  which  is  the  standard  set  for  the  jury; 
but  what  was  the  situation  in  late  December  here? 
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Woll,  at  that  time,  if  wo  liave  never  used  tlio  road 
but  condoiniiod  these  two  pieces,  in  the  li^dit  of 
(>vents  as  tliey  wei'e  thc^n,  it  is  reasonal)l('  to  HU})pose 
(ialhij^her  and  M(;Nutt  Brothers  would  nevr-j-  have 
anytliini^"  eoniins;.  For  us  to  come  in  Jiow  and  pay 
twice,  at  this  late  sta^e,  for  the  use  of  this  one-third 
of  the  road — to  pay  twice  what  Strong  &  McDonald 
paid  for  the  wliole  i-o;ul,  in  otlier  worrls.  for  a  mile 
and  eight-tenths  of  road — is  entirely  inequita))le. 
Strong  &  McDonald  paid  $3,000  and  they  used  a 
mile  and  eight-tenths  of  road.  [54]  Now.  we  come 
ah:)ng  to  October,  when  we  first  came  into  this  case, 
l)y  the  pleadings  or  any  other  wa}^  as  far  as  this 
action  is  concerned,  and  begin  to  haul  gravel  and 
it  takes  until  October,  1944,  to  haul  it  out,  and  in 
that  time  use  two-thirds  of  the  road  which  has  al- 
ready been  compensated  for.  Now,  plaintiifs  come 
along  and  want  us  to  pay,  $5,800  for  using  just  one- 
third  of  the  road. 

I  have  not  seen  a  transcript,  but  I  find  no  testi- 
mony at  all,  either  as  to  time  or  place,  even,  of  tlie 
reasonable  value  of  that  third  of  the  road.  That 
was  never  mentioned.  The  only  amount  mentioned 
in  the  whole  case  as  to  the  reasonable  value  of  the 
use  of  that  road  was  the  testimony  of  our  engineer 
who  said  $2,300,  and  he  said  that  2  cents  a  yard 
would  be  ample  to  pay  for  it.  That  is  just  about 
what  Strong  &  McDonald  paid,  and  they  used  three 
times  as  nuich  road.  Here  in  this  instance  we  are 
asked  to  pay  six  times  as  nuu-h  as  Strong  tC'  ^fc- 
Donald,  and  it  is  just  something  that  cannot  be  sup- 


154  United  States  of  America  vs. 

ported  by  the  record.  I  do  not  think  there  can 
be  any  intendment  in  the  contract  with  Cro^^^l  Zel- 
lerbach  to  the  effect  that  you  can  turn  around  and, 
as  a  matter  of  hindsight,  charge  somebody.  The 
position  of  the  plaintiffs  here,  to  me,  is  not  logical, 
your  Honor,  and  I  think  we  have  submitted  in  this 
case  the  fair  and  reasonable  standard  that  must  be 
applied  here.    I  feel  there  is  real  merit  in  that. 

Mr.  Dezendorf:  I  think  the  Court  is  fully 
familiar  with  [55]  the  record,  at  least  as  well  as 
we  are.  I  do  not  think  I  care  to  make  any  argument. 

The  Court :  I  will  have  to  review  this.  Mr.  Hol- 
comb  has  taken  down  the  Major's  argument,  so  he 
can  read  it  to  me. 

Mr.  Dezendorf :  The  only  thing  I  can  say  is  that 
Gallagher  testified  at  the  outset  as  to  the  reasonable 
market  value  of  the  road,  what  the  use  of  the  road 
was. 

Mr.  Twining:  His  testimony  ran  as  to  the  cost 
of  the  whole  road,  a  mile  and  eight-tenths. 

Mr.  Dezendorf:     That  is  right.  [56] 
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I'ViUG  of  District  (V)iirt  and  (.^aiise.] 

REPORTER'S  CERTIFK'ATE 

I,  Ira  J.  II(»l('(>?nh,  Coui't  Rcj)()rt(ir  of  tlic  nbove- 
entitled  Court,  do  hereby  certify  that  on  tlic  19th 
day  of  March,  A.  T).  1947,  and  on  the  oth  day  of 
May,  A.  I).  1947,  I  reported  in  shorthand  certain 
proceednigs  occurrinjj:  in  the  above-entitled  cause; 
tliat  I  thereafter  caused  my  shorthand  notes  to 
be  reduced  to  typewriting,  and  that  the  foregoing 
transcript,  consisting  of  56  pages,  numbered  1  to 
56,  both  inclusive,  constitutes  a  full,  true  and  accu- 
rate transcript  of  said  shorthand  notes  so  taken  by 
me  on  said  dates,  as  aforesaid,  and  of  the  whole 
thereof. 

Dated  this  21st  day  of  May,  A.  I).  1947. 

/s/  IRA  J.  HOLCOMB, 
Court  Repoi-ter. 

[Endorsed]  No.  11733.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  J.  H.  Gallaghei-, 
J.  Ira  McNutt  and  Earl  L.  McNutt,  Appellees. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Oregon. 

Filed  September  22,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Nmth  Cii-cuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11733 


UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

J.  H.  GALLAGHER,  J.  IRA  McNUTT  and 
EARL  L.  McNUTT, 

Appellee. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  RECORD  ON  APPEAL 

Appellant  adopts  and  will  urge  as  its  points  on 
appeal  the  statement  of  points  appearing  in  the 
transcript  of  record  on  tile  herein;  and 

Appellant  designates,  for  printing,  the  entire 
certified  transcript  of  record  on  file  herein. 

Dated  at  Portland,  Oregon,  this  2nd  day  of 
October,  1947. 

/s/  HENRY  L.  HESS, 

United  States  Attorney 

for  the  District  of  Oregon. 
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CERTIFICATE  OF  SERVICE  UV  MAIL 

Uriitod  Stales  of  Aniorica, 
District  of  Oi-cf^on — ss. 

I,  Floyd  1).  Hamilton,  Assistant  United  States 
Attorney  for  the  Disti'ict  of  Orepfon,  ]ierel)y  certify 
that  I  have  made  service  uf)on  tlie  a])i)ellees  of  tlie 
forep:oing  Statement  of  Points  and  Designation  of 
Record  on  Appeal,  })y  depositing  in  tlie  United 
States  Post  Office  at  Portland,  Oregon,  on  the  2nd 
day  of  October,  1947,  a  dnly  certified  copy  thereof, 
enclosed  in  an  envelope,  with  postage  thereon  pre- 
paid, addressed  to  James  C.  Dezendorf,  800  Pacific 
Building,  Portland  4,  Oregon,  Attorney  for  ap- 
pellees. 

/s/  FLOYD  D.  HAMILTON, 

Assistant  United  States 
Attorney. 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  October,  1947. 

[Seal]        /s/  V.  E.  HARR, 

Notary  Public  for  Oregon. 

My  commission  expires  1/17/51. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 
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United  States  of  America,  appellant 


V. 


J.  H.  Gallagher,  J.  Ira  McNutt,  and  Earl  L. 

McNuTT,  appellees 


UPON    APPEAL    FROM    THE    DISTRICT    COURT    OF    THE    UNITED 
STATES  FOR   THE   DISTRICT   OF   OREGON 


BRIEF  FOR  THE  UNITED  STATES 


OPINION   BELOW 

The  district  court  wrote  a  memorandum  opinion 
(R.  41)  ;  and  its  findings  of  fact,  conclusions  of  law 
and  judgment  are  set  out  at  R.  46-54. 

JURISDICTION 

The  judgment  of  the  district  court  was  entered  on 
April  4,  1947  (R.  54).  The  United  States  filed  a  mo- 
tion for  new  trial  and  for  amendment  of  findings  erf 
fact,  conclusions  of  law  and  judgment  on  April  11, 
1947  (R.  55-60),  which  was  denied  by  the  court  on 
May  22,  1947  (R.  61).  The  United  States  filed  notice 
of  appeal  on  August  19,  1947  (R.  62).  The  jurisdic- 
tion of  the  district  court  was  invoked  under  the  Act  of 

(1) 


March  3,  1887,  c.  359,  sees.  1,  2,  24  Stat.  505,  as 
amended;  28  U.  S.  C.  sec.  41  (20),  commonly  known 
as  the  Tucker  Act  (R.  2).  The  jurisdiction  of  this 
Court  is  invoked  under  Section  128  of  the  Judicial 
Code,  as  amended,  28  U.  S.  C.  sec.  225  (a). 

QUESTIONS  PRESENTED 

1.  Whether  the  judgment  rendered  in  a  condemna- 
tion case  in  which  the  parties  stipulated  that  the 
value  of  an  entire  road  should  be  determined  therein, 
and  the  jury  returned  a  verdict  for  the  value  of  the 
entire  road,  precludes  the  owners  of  the  road  from 
recovering  in  this  action  for  the  reasonable  and  fair 
market  value  of  the  use  of  a  portion  of  the  road. 

2.  Whether  the  trial  court  erred  in  rendering  a 
judgment  based  on  the  cost  of  construction  of  the 
entire  road,  less  the  amount  previously  received  for 
its  use,  as  the  reasonable  and  fair  market  value  of  the 
use  of  one-third  of  the  road,  rather  than  basing  it  on 
the  reasonable  charge  per  cubic  yard  for  such  use. 

STATEMENT 

This  appeal  is  from  a  judgment  in  suit  brought 
under  the  Tucker  Act  in  favor  of  appellees  for  $5,816 
based  on  the  cost,  less  sums  and  credits  previously 
received,  of  a  certain  private  road  owned  by  appellees 
]nit  used  by  the  United  States  for  hauling  sand  and 
gravel  in  army  trucks  and  other  conveyances  (R. 
2-22,  54). 

The  facts  of  the  case  may  be  summarized  as  fol- 
lows :  ^ 


^  The  facts  "were  agreed  upon  in  a  pre-trial  conference  on  which 
an  order  was  entered  on  March  19, 1947  (R.  32-40) .    This  pre-trial 


On  A])ril  M,  1942,  appellee  GallaKlier  ejiteicd  into 
an  agreement  with  Cnnvn  Zellerbach  Corporation  (R. 
5-16,  48),  in  which  he  was  granted,  for  a  period  be- 
ginning on  iliat  date  and  ending  December  31,  1945, 
the  right  to  take  sand  and  gravel  from  vSantiam  Bar, 
which  was  owned  by  Crown  Zellerbach  Corporation. 
He  was  granted  the  further  right  to  construct  a  pri- 
vate road  upon  its  premises  adjacent  to  the  gravel  bar 
for  the  ]Jur])ose  of  transijoi-ting  to  market  the  sand 
and  gravel  ju'oduced.  As  part  consideration  for  the 
sand  and  gravel  purchased,  this  road  was  to  be  avail- 
able to  Crown  Zellerbach  Corporation  and  any  other 
purchasers  of  sand  and  gravel  from  it,  Gallagher  to 
be  reimbursed  by  the  user  on  some  reasonable  basis 
for  the  use  of  the  road,  ''such  reimbui'sement  to  be 
at  a  reasonable  royalty  rate  on  a  per  cubic  yard  basis 
which  would  not  be  greater  than  a  fair  share  or  pro- 
portionate cost  of  constructing  and  maintaining  such 
private  road  or  roads"  (R.  8).  On  April  13,  1942, 
Gallagher  entered  into  an  agreement  with  J.  Ira  Mc- 
Nutt  and  Earl  L.  McNutt  (R.  17-22,  48),  whereby 
Gallagher  agreed  to  do  certain  things  and  the  Mc- 
Nutts,  among  other  things,  agreed  to  install  Ininkers, 
machinery,  and  equijiment  on  the  gravel  bar  and  to 
process  sand  and  gravel  from  the  bar.  In  order  to 
construct  the  private  road  from  the  gravel  l^ar  to  a 
public  highway,  it  was  necessaiy  to  procure  easements 
across  two  pieces  of  intervening  property,  one  owned 
by  A.  W.  Crocker,  the  other  by  L.  M.  Gossler  (R.  34, 
35,  127).     The  road  when  completed  was  1.8  miles 

order  was  anieiid<^d  by  the  court,  on  its  own  motion,  in  paragraph 
V  of  its  Conclusions  of  Law  ( K.  54) . 


long,  six-tenths  of  a  mile  being  on  the  property  of 
Crown  Zellerbach  Corporation  (R.  130-131). 

Between  May  9,  1942,  and  June  20,  1942,  appellees 
processed,  washed,  screened,  and  stock-piled  and  were 
the  owners  of  13,743  cubic  yards  of  sand  and  gravel, 
which  was  then  situated  upon  the  Santiam  Bar;  be- 
tween May  9,  1942,  and  October  1,  1942,  they  sold 
and  removed  3,740  cubic  yards  of  same  over  their 
road;  and  between  July  1,  1942,  and  September  16, 
1942,  Strong  and  McDonald  paid  plaintiffs  $3,000  for 
the  use  of  their  road  in  moving  68,203  cubic  yards 
of  sand  and  gravel  from  Santiam  Bar  (R.  37,  51). 

On  November  18,  1942,  Crown  Zellerbach  Corpora- 
tion granted  permission  to  the  Government  to  remove 
sand  and  gravel  from  the  Santiam  Bar  with  the 
understanding  that  Gallagher's  rights  under  their 
agreement  of  April  11,  1942,  would  be  protected  (R. 
38,  51-52,  72-73).  Between  October  1,  1942,  and 
August  19,  1944,  the  Government  moved  66,643  cubic 
yards  of  sand  and  gravel  over  appellees'  roadway 
from  the  Santiam  Bar  to  Camp  Adair   (R.  37,  51). 

In  1942,  the  United  States  condemned  the  land 
owned  by  Gossler  and  Crocker  over  which  the  road 
ran  (R.  49,  50).  The  condemnation  of  the  Gossler 
tract  was  tried  beginning  November  21,  1944,  before 
Honorable  James  Alger  Fee  and  a  jury,  the  style  of 
the  case  being  United  States  of  America  v.  L.  M. 
Gossler  et  al.,  Civil  No.  1729,  J.  H.  Gallagher  and 
his  wife  being  made  parties  defendant,  and  the  Mc- 
Nutt  Brothers  intervening.  The  purpose  of  that  trial 
was  to  assess  the  value  of  the  Gallagher  and  McNutt 
interests  in  the  Gossler  land  (R.  75).    At  that  time. 


a  stipulation  was  oiitcn'od  into  by  all  parties  that  they 
would  try  in  that  lawsuit  the  value  of  the  entire  road 
and  the  interest  of 'Gallagher  and  the  McNutts  in  the 
gravel  bar  (R.  'My-'M,  ICy-ll).  The  court  instnicted 
the  jury  that  the  United  States  is  required  to  pay 
just  compensation  for  tlie  interests  of  these  parties 
(R.  77,  120).  On  November  24,  1944,  the  jury  re- 
turned the  following  verdict  (R.  84,  116-117) : 

We,  the  jury,  duly  empaneled  and  sworn  to 
try  the  above-entitled  cause,  do  hereby  find  that 
the  ftdl  market  value  of  defendants  J.  H. 
Gallagher,  Belle  K.  Gallagher,  his  wife.  Earl  L. 
McNutt  and  J.  Ira  McNutt's  interest  in  1.8 
miles  of  road  leading  to  the  Santiam  Bar  and 
including  damage  to  their  interest  in  said  bar, 
w^hich  interest  exists  under  a  contract  from 
Crown  Zellerbach  arising  from  this  proceeding 
as  of  June  18,  1942,  was  and  is  the  sum  of  One 
Thousand  Dollars  ($1,000),  said  roadway  cross- 
ing, among  other  lands,  a  tract  formerly  owned 
by  L.  M.  Gossler  and  Alta  L.  Gossler,  his  wife. 
[Italics  supplied.] 

A  motion  for  new  trial  was  tiled  in  that  case  by 
Gallagher  and  the  McNutts.  Judge  Fee  rendered  an 
opinion  on  April  2,  1945,  denying  a  new  trial  (R. 
78,  60  F.  Supp.  971).  Judgment  on  the  verdict  was 
entered  for  $1,000,  with  interest  at  6%  per  annum 
from  June  18,  1942,  until  paid  (R.  82-88).  The  sum 
of  $1,155  was  deposited,  and  final  judgment  was 
entered  ordering  payment  of  the  money  to  J.  H. 
Gallagher  and  Belle  K.  Gallagher,  his  wife,  and  Earl 
L.  McNutt  and  J.  Ira  McXutt,  '*in  full  satisfaction 
of  said  judgment  and  of  all  claims  against  the  United 


states  of  America  for  the  taking  of  the  estate  above 
set  forth  in  and  to  the  above  described  lands,"  and 
vesting  in  the  United  States  "full  fee  simple  title" 
in  and  to  the  Gossler  tract  (R.  89-96),  and  such  pay- 
ments were  received  by  the  plaintiffs  in  the  present 
suit  (R.  50,  96). 

The  present  suit  was  instituted  on  August  23,  1946, 
to  recover  damages  for  the  use  of  the  portion  of  the 
road  located  on  the  Crown  Zellerbach  property  (R. 
2-4).  The  judgment  in  the  condemnation  case  was 
pleaded  in  the  answer  filed  in  the  instant  case  (R. 
27-30),  and  the  United  States  filed  a  motion  for  judg- 
ment on  the  pleadings,  based  upon  the  plea  that  the 
former  judgment  constituted  a  bar  to  this  action  (R. 
30-31).  The  court  reserved  its  decision  on  the  motion 
to  the  time  of  trial  (R.  32). 

At  the  trial  of  this  case,  before  Honorable  Claude 
McCoUoch,  appellees  offered  evidence  as  to  the  cost 
of  construction  of  the  road,  which  was  admitted  over 
appellant's  objection  (R.  123)  ;  expense  to  McNutt 
Brothers  for  the  work  they  did  on  the  road,  $7,500 
(R.  123-125)  ;  cost  of  easements  from  Crocker  and 
Gossler  to  build  the  road  $1,190,  and  cost  to  Gallagher 
in  building  the  pioneer  road,  over  which  the  perma- 
nent road  was  constructed,  $1,500  (R.  127).  Appellees 
also  offered  evidence  to  prove  that  a,  reasonable 
royalty  for  hauling  over  the  entire  road,  1.8  miles, 
was  ten  cents  a  cubic  yard  (R.  129).  This  value  was 
testified  to  by  appellee  Gallagher,  who  stated  that  his 
opinion  was  based  upon  his  contract  with  Strong  and 
McDonald  in  1942.  That  contract  contemplated  the 
hauling  of  30,000  cubic  yards  of  sand  and  gravel  for 


a  luni))  sum  payniont  of  .$o,0(X),  Imt  Gallagliei'  stated 
that  Stiong  misrepresented  the  amount  and  hauled 
68,000  eubic  yards  for  that  amount  (R.  127-128). 
The  Government's  testimony  })]aced  the  vahic  (»!'  liaul- 
ing  over  the  six-tenths  of  a  mile  of  the  road  located 
on  the  Crown  Zellerba(;h  })roperty  at  two  cents  a  cubic 
yard  (R.  145). 

On  April  4,  1947,  the  court  made  findings  of  fact 
(R.  46-52),  summarizing  the  above  facts,  and  made 
the  further  finding  that  a])pellees'  claim  for  the  rea- 
sonable and  fair  market  value  of  the  use  by  the  Gov- 
ernment of  the  road  was  not  submitted,  considered  or 
fully  decided  in  the  condemnation  action  relating  to 
the  Gossler  land;  that  appellant  was  fully  advised  of 
appellees'  interest  in  the  road  at  the  time  it  hauled 
66,643  cubic  yards  of  sand  and  gravel  over  it,  and 
that  appellant's  use  was  not  made  under  a.  claim  of 
ownership  thereof.  The  court  concluded  that  appel- 
lant did  not  acquire  ownership  of  that  portion  of 
plaintiff's  road  which  was  constructed  upon  the  land 
owned  by  Crown  Zellerbach  Cori)oration ;  that  appel- 
lees had  a  valid  claim  against  appellant  for  the 
reasonable  and  fair  market  value  of  its  use  for  haul- 
ing 66,643  cubic  yards  of  sand  and  gravel  over  the 
road;  that  there  was  an  im])lied  contract  to  pay  the 
reasonable  and  fair  market  value  of  the  use  thereof, 
and  that  judgment  should  be  entered  against  appel- 
lant for  $5,816  (R.  53-54).  The  court  filed  the  follow- 
ing memorandum  opinion  (R.  41)  : 

It  is  doubtful,  as  Govermnent  counsel  conceded 
at  the  trial,  whether  former  adjudication  bars 
the  plaintiff.     This  leaves  the  equitable  plea 


of  estoppel  for  consideration.  I  think  it  is  not 
inequitable  for  plaintiff  to  recover  his  cost  less 
sums  and  credits  previously  received.  That 
figures  out: 

Cost $10, 190.  00 

Less  McDonald $3,  000.  00 

Verdict   Gossler   case 1,000.00 

Plaintiff's  own  use 374.  00 

—        4,  374.  00 

Judgment   herein $5,  816  .00 

Judgment  was  duly  entered  and  the  Government 
took  this  appeal  (R.  62). 

STATEMENT   OF   POINTS  RELIED  UPON 

The  points  relied  upon  by  the  United  States  (R.  64- 
65)  are: 

1.  The  district  court  erred  in  not  holding  that  the 
entire  interests  of  the  appellees  in  the  road  were 
adjudicated  in  the  condemnation  action,  United  States 
V.  Gossler  et  al.,  Civil  No.  1729,  and  that  they  are 
estopped  from  maintaining  this  action  for  the  fair 
market  value  of  the  use  of  the  road. 

2.  The  district  court  erred  in  holding  that  the  claim 
presented  herein  for  the  reasonable  and  fair  market 
value  of  the  use  by  the  Government  of  the  road  be- 
longmg  to  appellees  was  not  submitted,  considered  or 
fully  decided  in  the  case  of  United  States  v.  Gossler 
et  al,  Civil  No.  1729. 

3.  The  district  court  erred  in  holding  that  the  ap- 
pellees have  a  valid  claim  against  the  United  States 
for  the  reasonable  and  fair  market  value  of  its  use 
for  hauling  66,643  cubic  yards  of  sand  and  gravel 
over  the  road. 
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4.  The  district  coint  erred  in  rendering  a  judgment 
in  favor  of  appellees  based  on  the  cost  of  construction 
of  the  entire  road,  less  the  amount  previously  received 
for  the  use,  as  tlie  reasonable  and  fair  market  value 
of  the  use  of  one-third  of  the  road  for  haulin^^  66,643 
cubic  yards  of  sand  and  gravel. 

5.  The  district  court  erred  in  admitting  evidence 
of  the  construction  cost  of  the  entire  road.  The  evi- 
dence and  the  objection  a})pear  at  R.  123,  in  the  testi- 
mony of  Mr.  Quigley,  a  witness  for  i)laintiffs,  as 
follows : 

Q.  Are  you  i'aniiliar  with  the  cost  of  con- 
structing the  road,  insofar  as  McNutt  Brothers 
are  concerned? 

A.  That  is  right ;  I  am. 

Q.  What  was  the  cost  to  McNutt  Brothei^  of 
the  work  that  they  did  on  the  road  ? 

Mr.  Twining.  I  object  to  that,  if  your  Honor 
please.  I  think  this  question  is  immaterial. 
There  is  no  question  here  about  the  value  of 
this  road.  It  is  not  within  the  realm  of  the 
comi)laint  and  the  pre-trial  order.  The  whole 
thing  is  immaterial. 

The  Court.  How  are  you  going  to  approach 
it?  I  suppose  it  could  be  done  on  a  footage 
basis. 

Mr.  Dezendokf.  My  theory  is  to  show,  first, 
the  cost  of  the  road,  because  I  do  not  think  it 
is  practical  to  break  down  the  cost  of  any  par- 
ticular part.  My  theory  is  that  the  cost  of  the 
w^hole  road  is  the  measuring  stick  which  was 
laid  down  ])y  the  Crown  Zellerbach  Corporation 
and  that  that  nuist  be  the  measuring  stick  in 
this  case.  I  understand  the  Govermnent  has  a 
different  theory. 
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The  Court.  Admitted,  subject  to  objection. 

Q.  (By  Mr.  Dezendorf ) :  What  was  the  ex- 
pense to  McNutt  Brothers  for  the  work  that 
they  did  on  the  road  ? 

A.  $7,500. 

6.  The  district  court  erred  in  ignoring  the  undis- 
jouted  evidence  that  the  portion  of  the  road  inchided 
in  the  pleadings  could  not  have  cost  in  excess  of 
$3,000. 

7.  The  district  court  erred  in  giving  judgment  of 
$5,816  for  the  use  by  ai)pellant  in  hauling  66,643 
cubic  yards  of  sand  and  gravel  over  six-tenths  of  a 
mile  of  road. 

ARGUMENT 


Appellees'  interests  in  the  entire  road  were  adjudicated  in 
the  condemnation  action,  and  they  are  estopped  from  main- 
taining this  action  for  the  fair  marliet  value  of  the  use  of  a 
portion  of  the  road 

When  the  matter  of  fixing  the  value  of  appellees' 
interest  in  the  section  of  their  private  road  con- 
structed over  the  Gossler  land  came  before  the  court 
in  the  condemnation  case,  the  parties  entered  into  a 
stipulation  "to  try,  all  in  this  one  lawsuit,  the  value 
of  the  road  and  of  our  interest  in  the  gravel  baa*" 
(R.  76-77).    At  that  time  the  court  stated: 

Well,  that  relieves  the  Court  of  some  of  the 
responsibility,  because  with  this  stipulation  I 
take  it  that  the  parties  can  stipulate  to  try  any 
questions  that  they  want  to.  This  is  a  stipu- 
lation to  try  out  certain  questions  which  may 
not  technically  be  in  the  case,  and  I  shall  treat 
it  as  that  (R.  76-77). 
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The  court  read  the  form  of  the  verdict  to  the  jury, 
which  instructed  them  to  find  tlic  lull  market  value 
of  appellees'  ''interest  in  1.8  miles  of  load  leading  to 
the  Santiam  Bar  and  including  damage  to  tlieir  in- 
terest in  said  bar."  Tliey  rendered  their  verdict 
accordingly.  In  Judge  Fee's  opinion  on  the  motion 
for  new  trial,  60  F.  Supp.  971,  976,  he  called  atten- 
tion to  the  fact  that  after  instructing  the  juiy  that 
the  Government  took  the  Crocker  and  Gossler  lands 
and  that  the  United  States  is  required  to  pay  just 
compensation  therefor,  he  then  instructed  the  jury  as 
to  the  meaning  of  just  compensation  and  fair  market 
value,  and  added : 

However,  the  theory  of  the  defendants  as  the 
case  developed  at  trial,  extended  far  beyond 
compensation  for  such  pi'operty  interest. 
Briefly,  it  was  that  the  United  States  must 
compensate  defendants  not  only  for  these  prop- 
erty interests  but  also  for  the  failure  of  de- 
fendants to  make  a  profit  upon  an  apparent 
demand  in  the  vicinity  for  gravel  at  the  date 
of  takino*.     *     *     *     xhe  court  said  in  part : 

"Now,  in  this  case  I  instruct  you  that  there 
was  no  taking  of  sand  or  gravel  by  the  Govern- 
ment, and  you  are  not  to  allow  any  compensa- 
tion for  sand  or  gravel  *  *  *  Neither  will 
you  consider  the  possible  profit  that  might  have 
been  made  in  the  sale  of  any  sand  or  gravel, 
because  there  was  no  sand  or  gravel  taken,  and 
the  Government  is  not  required  to  pay  for  loss 
of  a  business  proposition  to  anyone. 

''The  sole  consideration  for  you  is  the  fair 
market  value  of  the  Gallagher  and  McNutt 
property  interests. ' ' 
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The  court  defined  the  property  interests  of 
defendants  very  broadly  so  that  they  included 
not  only  the  ivhole  right  of  way,  but  also  the 
incorporeal  right  to  take  sand  and  gravel  so  far 
as  connected  therewith.  The  United  States 
does  not  complain  of  this.  The  defendants 
cannot. 

***** 

Actually  the  court  assumed  that  defendants 
would  not  be  fairly  compensated  for  their  in- 
terest in  this  roadway  across  the  Gossler  lands 
unless  the  entire  strip  commencing  at  the  gravel 
pits  on  Crown-Zellerbach  lands  and  running  to 
the  comity  road,  were  evaluated.  [Italics  sup- 
plied.] 

In  the  trial  of  the  present  case,  the  court  had  the 
entire  record  in  the  condemnation  case  before  him, 
and  Judge  Fee's  opinion  on  the  motion  for  new  trial, 
and  it  is  difficult  to  understand  how  he  could  find  that 
all  of  the  interests  of  the  parties  were  not  settled  in 
that  case.^  It  is  well  settled  that  a  cause  of  action 
finally  determined  between  the  i)arties  on  the  merits 
by  a  court  of  competent  jurisdiction  cannot  again  be 
litigated  by  new  proceedings  before  the  same  or  any 
other  tribmial.  Baltimore  Steamship  Co.  et  al.,  v. 
Phillips,  274  U.  S.  316  (1927)  ;  Hummel  v.  EquitaUe 
Life  Assurance  Society,  151  F.  2d  994   (C.  C.  A.  7, 

^  In  the  instant  case  tlie  court  made  a  finding  of  fact  that  the 
plaintiffs'  claim  herein  was  not  submitted,  considered  or  fully 
decided  in  the  condemnation  action  (R.  52).  This  is  in  truth,  we 
submit,  a  question  of  law  as  to  the  effect  of  the  condemnation  judg- 
ment. In  any  event,  the  facts  which  appear  from  documentary 
evidence  and  the  pre-trial  agreement  of  the  parties  cannot  sup- 
port such  a  finding. 
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1945)  ;  Viles  ct  al.,  v.  Prudential  Insurance  Co.  of 
America,  124  F.  2(1  78  (C.  C.  A.  10,  1941),  cert.  den. 
315  U.  S.  816;  Boundary  County,  Idaho,  et  aL,  v. 
Woldson,  144  F.  2d  17  (C.  C.  A.  9,  1944),  cert.  den. 
324  U.  S.  843;  Runyon  v.  Great  Lakes  Dredge  d'  Dock 
Co.,  141  F.  2d  396  (C.  C.  A.  6,  1944)  ;  Bennett  et  al,  v. 
Commissioyier  of  Intertud  Revenue,  113  F.  2d  837 
(C.  C.  A.  5, 1940).  Tlio  jnd,t]^ment  in  the  condemnation 
action,  being  upon  the  merits,  between  the  same  par- 
ties as  in  tlie  j)rcsent  action,  the  parties  stipulating 
tliat  tliey  would  try  the  whole  matter  in  that  one  law- 
suit, and  that  the  jury  should  determine,  the  interest 
of  the  appellees  in  the  entire  1.8  miles  road  and  also 
the  value  of  their  interest  in  the  Santiam  Bar  under 
their  contract  with  Crown  Zellerbach  Corporation, 
constitutes  a  bar  to  the  present  action.  In  that  case, 
a  specific  material  fact  was  adjudicated:  the  interest 
of  the  parties  in  the  entire  road  and  the  gravel  bar,  as 
of  June  18,  1942.  Therefore,  that  adjudication  bars 
them  in  the  present  action  from  asserting  a  claim  for 
the  value  of  the  use  of  a  part  of  the  road  by  the  Gov- 
ernment after  that  date. 

In  Cromwell  v.  County  of  Sac,  94  U.  S.  351  (1876), 
the  leading  case  upon  this  subject,  it  was  held  that 
where  the  second  action  between  the  same  parties  is 
upon  a  different  claim  or  demand,  the  judgment  in 
the  prior  action  operates  as  an  estoppel  only  as  to 
those  matters  in  issue  or  points  controverted,  upon 
the  determination  of  which  the  finding  or  verdict  was 
rendered.  It  seems  clear  that  whether  it  be  called  res 
judicata  or  estoppel,  the  jury  having  determined  the 
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interest  of  appellees  in  the  entire  road  to  be  worth 
$1,000  and  the  judgment  of  the  court  being  for  that 
amount,  the  court  in  the  instant  case  was  bound  by 
that  adjudication  and  could  not  find  the  value  for  the 
use  of  one-third  of  the  road  for  two  years  to  be  more 
than  the  full  value  of  the  road.  The  finding  by  the 
jury  that  the  entire  interest  of  appellees  in  the  road 
and  gravel  beds  was  $1,000  is  conclusive  upon  appel- 
lees, and  since  they  have  received  that  amount  they 
are  entitled  to  nothing  more. 

Apparently,  the  theory  of  the  district  judge  in  the 
present  case  was  that  this  was  a  cause  of  action  for 
the  use  of  the  road  and  the  former  case  was  for  the 
value  of  the  road.  The  test  of  whether  this  is  the 
same  cause  of  action  is:  could  plaintiffs  bring  two 
causes  of  action,  one  for  the  value  of  the  road  and  the 
other  for  the  value  of  the  use  of  the  road  ?  The  dis- 
trict judge  seems  to  answer  this  in  the  affirmative, 
but  it  is  very  apparent  that  when  the  Government  paid 
the  value  of  the  road,  it  also  paid  for  the  use  thereof, 
hence  two  actions  could  not  be  brought.  Winters  v. 
Bisaillon,  153  Ore.  509,  57  P.  2d  1095  (Ore.  1936). 
Certainly  in  the  present  circumstances,  there  is  no 
difference  between  taking  the  road  and  taking  the 
use  of  the  road.  Similarly,  in  cases  when  the  Govern- 
ment condemns  property  for  temporary  occupancy, 
rather  than  in  fee  simple,  the  compensation  for  the 
rental  value  has  been  referred  to  as  ''market  rental 
value  of  the  temporary  occupancy  taken"  {United 
States  V.  General  Motors  Corp.,  323  U.  S.  373,  382- 
383),  or  "the  fair  market  value  of  the  use"  (United 
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Slates  V.  14.47 f>6  Acres  of  Land  in  Christiana  IJuvrlred, 
71  F.  Supp.  lOOf),  1008  D.  Del.  1947).  The  identity 
of  tiie  two  actions  would  be  obvious  if  the  condemna- 
tion proceeding  liad  involved  all  three  parcels.  The 
•fact  that  only  the  Gossler  property  was  involved  in 
the  condeninati<tn  ))i*()('('eding  does  not  diange  the  re- 
sult, since  the  parties  sti]iulated,  as  was  only  reason- 
able^ in  the  circumstances,  that  the  claim  for  the  entire 
1.8  miles  of  road  should  be  tried  as  a  unit. 

It  cannot  be  said  in  support  of  the  present  judgment 
that  the  court  in  the  condenniation  proceeding  lacked 
jurisdiction  to  determine  the  entire  claim,  for  at  leavst 
two  reasons :  First,  appellees  having  consented  to  such 
procedure,  not  having  appealed  from  the  judgment, 
but  instead  having  taken  the  proceeds  thereof,  cannot 
be  heard  to  attack  the  proceeding.  United  States  v. 
Nndelman  et  al.,  104  F.  2d  549  (C.  C.  A.  7,  1939),  cer- 
tiorari denied  308  U.  S.  589.  Secondly,  the  road 
obviously  had  to  be  treated  as  an  entity  and  could 
not  be  broken  down  into  the  various  segments.  Thus, 
if  the  taking  by  condenniation  of  the  part  of  the  road 
over  the  Gossler  land  depreciated  the  usefulness  and 
value  of  the  six-tenths  of  a  mile  of  the  road  on  the 
Crown  Zellerbach  property,  the  owners  were  entitled 
to  compensation  for  the  damage  to  this  remainder. 
United  States  v.  Welch,  217  U.  S.  333  (1910)  ;  United 
States  v.  Grizzard,  219  U.  S.  180  (1911);  United 
States  V.  Chicago,  B.  cC-  Q.  R.  Co.,  82  F.  2d  131  (C.  C. 
A.  8,  1936),  cert.  den.  298  U.  S.  689;  United  States  v. 
Miller,  317  U.  S.  369   (1943).     A-fter  such  damages 
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were  paid,  all  that  was  left  was,  at  most,  the  bare  legal 
title  to  a  worthless  easement." 

II 

In  any  event,  the  trial  court  erred  in  rendering  a  judgment 
based  on  the  cost  of  construction  of  the  entire  road,  less  the 
amount  previously  received  for  the  use,  as  the  reasonable 
and  fair  market  value  of  the  use  of  one-third  of  the  road  for 
hauling  66,643  cubic  yards  of  sand  and  gravel 

A.  The  construction  cost  of  the  entire  road  is  not 
the  proper  measure  of  damages  for  the  use  of  one- 
third  thereof. — Even  if  it  be  assumed  that  appellees 
are  not  barred  nor  estopped  by  the  former  judgment, 
the  proper  measure  of  just  compensation  was  the  fair 
cash  market  value  of  the  use  of  the  road  at  the  time 
such  use  was  taken.  The  judgment  based  upon  con- 
struction costs  has  no  relationship  to  market  value. 
If  the  United  States  had  hauled  100  or  1,000,000  yards 
of  sand  and  gravel,  it  can  be  assumed  that  the  judg- 
ment under  that  method  orf  calculation  would  have 
been  the  same. 

In  the  Court's  opinion  on  motion  for  new  trial  in 
the  condemnation  case,  60  F.  Supp.  971,  976,  it  said: 

Improper  measures  of  compensation  such  as 
the  cost  of  the  road  on  the  granted  right  of 
way  were  entertained.  Instructions  embodying 
variations  of  these  ideas  w^ere  asked  for  and 
refused.    The  motion  for  new  trial  is  based  in 


^  Appellees  were  not  entitled  even  to  nominal  damages,  because 
nominal  damages  are  not  recoverable  under  the  Tucker  Act. 
Marion,  Etc.  Ry.  v.  United  States,  270  U-  S.  280,  282  (1926). 
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pail  ii|)<»n  this  icliisal  \vhi(;li  it  is  claiiiiod  con- 
stituted orror  of  law. 

Ill  \hi\  tiial  (>r  the  instant  case,  appellees  were  per- 
mitted to  intT'oduce  evidence  as  to  tli(*  cost  of  the  en- 
tire 1.8  miles  of  road,  to  wit,  $10,190  (R.  125,  127). 
This  amount  included  $1,190  wliich  was  paid  for  ease- 
ments across  the  Crocker  and  Gossler  tracts,  and  could 
not  have  bec^n  a  part  of  the  cost  of  the  i)art  of  the 
road  on  the  Crown  Zellerbach  land.  Thus,  the  testi- 
mony was  that  the  actual  road  construction  was  $9,000 
and  that  the  part  crossing  tlie  Crown  Zellerbacli  tract, 
the  oidy  portion  included  in  the  pleadings  and  pre- 
trial order  in  the  present  case,  was  $3,000,  since  ap- 
I)ellees'  testimony  w^as  that  all  portions  of  tlie  road 
cost  relatively  the  same  amount  (R.  126).  It  is  clear 
that  the  court  based  its  judgment  upon  this  testi- 
mony. This  evidence  is,  of  course,  evidence  of  the 
cost  of  two  sections  of  road  not  within  the  pleadings, 
and  the  entire  cost  was  exi)ended  at  a  time  several 
months  prior  to  appellant's  use  of  the  Crown  Zeller- 
bach portion  of  the  road.  This  is  not  evidence  as  to 
the  reasona})le  value  of  the  road  at  the  time  api)ellant 
made  use  of  it,  nor  is  it  evidence  of  the  fair  and  rea- 
sonable value  of  ap])ell ant's  use. 

Appellee,  Gallagher,  testified  that  the  Crown  Zeller- 
bach portion  constitutes  one-third  of  the  road  (R. 
130-131)  ;  therefore,  from  his  testimony  of  the  cost 
of  the  construction  of  the  entire  1.8  miles,  the  con- 
struction cost  of  this  one-third  could  not  be  in  excess 
of  $3,000,  and  the  maxinunn  recovery,  even  on  the 


court's    theory   of   valuation,    would   be    $3,000    less 
credits  already  received  thereon,*  as  follows: 

Cost  of  oue-third  of  road $3,000.00 

Less  eredlt  from  Strong  &  McDonald _ $1,000.00      . 

Less  credit  appellees"  own  use 124.66 

Less    credit    from    Gossler    case,    Ys    judgment    with 

interest 385.  00 

1,  5C9.  66 

$1,  490.  34 

These  considerations  make  it  clear  that  while  the 
court  rejected  the  claims  of  res  judicata  and  estoppel, 
apparently  on  the  ground  that  this  is  a  different  seg- 
ment of  the  road  from  that  involved  in  the  condemna- 
tion case,  yet  in  arriving  at  the  amount  of  its  judg- 
ment it  valued  the  entire  road  and  not  just  the  seg- 
ment on  the  Crown  Zellerbach  land.  We  submit  that 
appellees  may  not  in  this  manner  secure  an  additional 
award  for  the  segment  of  the  road  which  they  have 
already  been  paid  for  in  the  previous  case. 

Moreover,  it  is  well  settled  that  the  Fifth  Amend- 
ment does  not  guarantee  a  return  upon  the  owTier's 
investment  and  that,  therefore,  compensation  cannot 
be  measured  by  cost  of  the  property  taken.  United 
States  ex  rel  T.  V.  A.  v.  Powelson,  319  U.  S.  266 
(1943)  ;  Kinter  v.  United  States,  156  F.  2d  5  (C.  C.  A. 
3,  1946). 

B.  The  proper  measure  of  recovery  under  the 
Tucker  Act  for  the  use  of  six-tenths  of  a  mile  of  the 
road  would  he  a  reasonable  hauling  charge  per  cubic 
yard. — Appellees  testified  that  a  fair,  reasonable  haul- 

*  The  court's  own  computation  is  erroneous,  since  it  failed  to 
deduct  the  interest  of  $155  which  was  paid  on  the  judgment,  as  one 
of  the  credits  from  the  cost  of  construction  of  the  road. 
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iiig  cliurge  |)or  cubic  yard  on  lliis  jmiticiilai-  road, 
under  tho  conditions  in  that  community  and  the  prices 
j)revailin.i;  would  be  ten  cents  per  cu})ic  yard  over  the 
entire;  1.8  miles  of  load  (R.  129-130).  'Phis  would 
make  tlie  charge  [V^  cents  ])er  cubic  yard  over  the  .6 
mile  of  the  road  on  the  Crown  Zellerbach  land.  Ap- 
pellant's witness,  Mr.  Shull,  testified   (R.  145): 

I  would  say  two  cents  a  yard  would  be  a  fair 
royalty,  on  just  that  short  section  of  six-tenths 
of  a  mile. 
The  result  of  the  court's  judgment  in  this  case  is 
to  charge  the  Govei'nment  almost  nine  cents  per  cubic 
yard  for  the  use  of  the  entire  road,  and  only  one-third 
of  the  road  was  before  the  court.     This  is  not  sup- 
ported  by   the   evidence,   as   was   just   pointed    out. 
Moreover,  Mi'.  Forsman,  who  was  Assistant  Executive 
Officer  of  Camp  Adair,  during  the  time  the  road  was 
used  by  the  Army,  testified  (R.  132-133)  that  when 
the  Army  started  using  the  road  in  October  1942,  it 
was  in  poor  condition  and  the  Army  had  to  rebuild  it 
before  it  could  begin  hauling  gravel  for  the  Camp  as 
there  had  been  a  flood,  and  that  the  Army  maintained 
the  road  during  the  time  it  hauled  the  68,000  yards  of 
gravel.     Appellees   cannot  rely  upon  their  contract 
with  Crown  Zellerbach  to  support  the  present  judg- 
ment, as  they  attempted  to   do   in  the   court  below 
(R.  80-81).     That  contract  provides  that  Gallagher 
should  be  reimbursed  ''on  some  reasonable  basis  for 
the  use  of  such  private  roads;  such  reimbursement 
to  be  at  a  reasonable  royalty  rate  on  a  per-cubic  yard 
basis  wdiich  w-ould  not  be  greater  than  a  fair  share  or 
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proportionate  cost  of  constructing  and  maintaining 
such  private  road  or  roads."  Thus,  the  contract  pro- 
vides for  a  reasonable  price  per  cubic  yard,  with  a 
maximum  limit  of  recovery  of  the  cost  of  the  road. 
Since  the  royalty  basis  would  only  result  in  an  award 
of  some  $2,221.00,  based  on  Gallagher's  own  valuation 
of  ten  cents  per  cubic  yard,  it  cannot  support  the 
judgment  of  $5,816. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  appealed  from  should  be  reversed. 
Respectfully, 

A.  Devitt  Vanech,    ■ 
Assistant  Attorney  General. 
Henry  L.  Hess, 
United  States  Attorney,  Portland,  Oregon. 
Roger  P.  Marquis, 
Elizabeth    Dudley, 
Attorneys,  Department  of  Justice,  Washington,  D.  C. 

January  1948 
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STATEMENT  OF  THE  CASE 

A.    Facts  giving  rise  to  this  Tucker  Act  Claim. 

On  April  11,  1942,  Appellee  Gallagher  entered  into  a 
written  contract  with  Crown  Zellerbach  Corporation 
whereby  Crown  Zellerbach  granted  to  Appellee  Galla- 
gher the  right  for  a  period  beginning  April  11, 1942,  and 
extending  to  and  including  the  31st  day  of  December, 
1945,  to  take  sand  and  gravel  from  the  Santiam  Bar 


adjacent  to  and  on  the  westerly  side  of  the  Willamette 
River  in  Benton  County,  Oregon  (R.  5,  33,  48,  97). 

On  April  13, 1942,  Appellee  Gallagher  and  Appellees 
McNutts  entered  into  a  written  contract  whereby  Ap- 
pellee Gallagher  agreed  to  do  certain  things  and  Appel- 
lees McNutts  agreed,  among  other  things,  to  install 
bunkers,  machinery  and  equipment  on  the  gravel  bar 
and  to  process  sand  and  gravel  from  the  Bar.  The  profits 
of  the  venture  were  to  be  divided  between  Appellee  Gal- 
lagher and  Appellees  McNutts  (R.  17,  34,  48, 110). 

In  order  to  have  access  to  the  Santiam  gravel  bar  to 
take  in  the  equipment  necessary  to  process  sand  and 
gravel  and  to  transport  sand  and  gravel  produced  to 
market,  it  was  necessary  for  Appellees  to  build  a  road 
1.8  mile  long  from  the  county  road — first  across  land 
owned  by  the  Crockers,  then  across  land  owned  by  the 
Gosslers  and  finally  across  land  owned  by  Crown  Zeller- 
bach  Corporation  (R.  34,  49). 

Appellees  procured  (R.  35, 49)  and  recorded  (R.  135) 
appropriate  easements  upon  which  to  construct  their 
road  from  the  Crockers  and  the  dossiers  and  the  con- 
tract between  Appellee  Gallagher  and  Crown  Zellerbach 
Corporation  granted  an  easement  to  construct  a  road 
over  its  property  lying  between  the  Santiam  Bar  and 
the  Gossler  property  (R.  7,  99). 

Between  April  13,  1942,  and  June  18,  1942,  Appel- 


lees  eonstriicted  tlieir  road  from  the  county  road  to  the 
Saiitiairi  Bar  (U.  34,  49)  and  processed,  washed, 
screened  and  stockpiled  upon  the  Santiam  Bar  13,  743 
cubic  yards  of  sand  and  gravel  (R.  37,  51). 

In  the  contract  of  April  11, 1942,  between  Crown  Zel- 
lerbach  Corporation  and  Appellee  Gallagher,  Crown 
Zellerbach  reserved  the  right  to  sell  sand  and  gravel  lo- 
cated on  the  Santiam  Bar  to  others  (R.  14,  107).  The 
contract  also  provided  that  the  road  to  be  built  by  Ap- 
pellees from  the  county  road  across  the  Crocker  land, 
the  Gossler  land  and  the  Crown  Zellerbach  land  should 
be  available  to  any  persons  to  whom  Crown  Zellerbach 
might  sell  sand  and  gravel  from  the  Bar : 

"*  *  *  provided  *  *  *  such  persons  *  *  *  shall  reim- 
burse the  Purchaser  (Appellees)  on  some  reason- 
able basis  for  the  use  of  such  private  roads ;  such 
reimbursement  to  be  at  a  reasonable  royalty  rate  on 
a  per  cubic  yard  basis  which  would  not  be  greater 
than  a  fair  share  or  proportionate  cost  of  construct- 
ing and  maintaining  such  private  road  or  roads, 
taking  into  consideration  the  yardage  of  sand  and 
gravel  being  hauled  by  the  Purchaser  (Appellees) 
and  the  yardage  of  sand  and  gravel  to  be  hauled  by 
the  Seller  or  such  persons,  firms  or  corporations 
to  whom  it  might  sell  sand  and  gravel."  (R.  8, 100) 

Between  May  9, 1942,  and  October  1, 1942,  Appellees 
sold  and  removed  from  their  stockpiles  on  the  Santiam 


Bar  and  transported  over  their  road  3,740  cubic  yards 
of  sand  and  gravel  (R.  37,  51). 

Prior  to  July  1,  1942,  Crown  Zellerbach  Corporation 
granted  to  Strong  and  McDonald  the  right  to  remove 
sand  and  gravel  from  the  Santiam  Bar.  Strong  and 
McDonald  then  negotiated  with  Appellees  for  the  use  of 
their  road  and  paid  Appellees  $3,000.00  (R.  37,  51)  on 
the  representation  that  they  wished  to  take  30,000  cubic 
yards  from  the  Bar  over  Appellees '  road.  The  $3,000.00 
figure  was  arrived  at  by  charging  10c  a  cubic  yard  for 
the  30,000  cubic  yards  which  Strong  and  McDonald  said 
they  desired  to  take  out  over  the  road  (R.  127,  128). 

As  it  turned  out,  between  July  1, 1942,  and  September 
16,  1942,  Strong  and  McDonald  moved  68,203  cubic 
yards  of  sand  and  gravel  from  the  Santiam  Bar  over 
Appellees'  road  (R.  37,  51). 

On  November  18, 1942,  Crown  Zellerbach  Corporation 
granted  permission  to  the  United  States  Army  to  re- 
move sand  and  gravel  from  the  Santiam  Bar  (R.  38,  51, 
72),  which  grant  provided : 

''It  should  be  understood,  of  course,  that  the 
rights  of  Mr.  J.  H.  Gallagher  of  Corvallis,  Oregon 
under  an  agreement  of  April  11,  1942  between  the 
said  Gallagher  and  the  undersigned  Corporation,  a 
copy  of  which  agreement  is  in  your  possession,  will 
be  protected."  (R.  72,  79). 


Between  Oct(jl>ei-  1,  1942,  and  August  19,  1944,  the 
United  States  Army,  without  negotiating  with  or  ar- 
ranging for  payment  to  Appellees  for  its  use  of  the  road 
as  required  by  Appellees'  contract  with  Crown  Zeller- 
bach  Corporation,  moved  66,643  cubic  yards  of  sand  and 
gravel  from  the  Santiam  Bar  over  Appellees'  road  (R. 
38,51,133). 

The  United  States  Army  was  fully  advised  of  Ap- 
pellees' interest  in  their  road  at  the  time  the  road  was 
used  by  it  in  hauling  66,643  cubic  yards  of  sand  and 
gravel  thereon  and  the  United  States  Army 's  use  thereof 
was  not  made  under  a  claim  of  ownership  (R.  52,  134). 

Appellees'  road  cost  $10,190.00  (R.  52, 123, 127).  Ap- 
pellee Gallagher  testified  that  10c  a  cubic  yard  or 
$6,664.30  was  the  reasonable  and  fair  market  value  of 
Appellant's  use  of  the  road  (R.  127, 130). 

The  trial  court  found  that  $5,816.00  was  the  reason- 
able and  fair  market  value  of  Appellant's  use  of  the  road 
and  entered  judgment  in  Appellees'  favor  and  against 
Appellant  in  that  amount  (R.  52, 54). 

B.   The  condemnation  action  relating  to  the  Gossler 
land. 

On  June  18,  1942  (R.  35,  49)  (after  Appellees  had 
completed  the  construction  of  their  road)  by  appropri- 
ate orders  in  proceedings  filed  in  the  court  below,  the 
United  States  was  granted  possession  of  the  Gossler 


and  Crocker  lands  upon  which  approximately  two- 
thirds  of  Appellees '  road  was  constructed. 

The  United  States  never  procured,  through  legal  pro- 
ceedings, an  order  for  possession  of  the  property  owned 
by  Crown  Zellerbach  Corporation  adjacent  to  the  Santi- 
am  Bar  upon  which  Appellees  had  constructed  the  bal- 
ance of  their  road  (R.  35,  49) . 

Appellee  Gallagher  was  joined  as  a  defendant  in  the 
condemnation  action  relating  to  the  Gossler  land  and 
during  the  course  of  said  action  Appellees  McNutts  in- 
tervened (R.  35,  50).  None  of  Appellees  were  joined 
in  the  condemnation  action  relating  to  the  Crocker  land 
(R.35,50). 

On  October  5,  1942,  the  United  States  filed  declara- 
tions of  taking,  accompanied  by  deposits  of  appropriate 
funds,  in  the  Gossler  and  Crocker  condemnation  ac- 
tions (R.35,50). 

On  November  21, 1944  (after  the  United  States  Army 
had  used  Appellees '  road  to  take  66,643  cubic  yards  of 
sand  and  gravel  from  the  Santiam  Bar,  without  having 
paid  Appellees  anything  for  such  use),  the  condemna- 
tion action  to  determine  the  value  of  Appellees '  interest 
in  the  Gossler  land  came  on  regularly  for  trial  in  the 
court  below  (R.35,50). 

By  various  motions  and  proceedings  prior  to  the  trial 


of  the  eondeiniiation  action  relating  to  the  Gossler  land, 
the  United  States  took  the  position  that  all  it  had  to  do 
in  the  Gossler  case  was  to  pay  Appellees  the  replace- 
ment cost  of  approximately  one-third  of  their  road 
which  was  constructed  on  the  Gossler  property  (R.  135, 
136). 

At  the  commencement  of  the  trial,  however,  counsel 
for  the  Government  stated  that  they  would  not  object  to 
testimony  showing  the  value  of  the  entire  road  (R.  36). 
It  was  thereupon  stipulated  that  the  value  of  Appellees ' 
interest  in  the  entire  road  should  be  tried  (R.  36). 

When  it  came  time  to  instruct  the  jury,  the  trial  judge 
submitted  only  the  question  of  the  value  of  Appellees' 
interest  in  the  Crocker  and  Gossler  lands  and  not  their 
interest  in  the  Crown  Zellerbach  land,  saying : 

^'On  June  18,  1942,  the  Government  took  the 
Crocker  and  Gossler  lands  and  the  Gallagher  and 
the  McNutt  brothers'  interest  therein.  As  a  result  of 
this  taking  of  these  interests  the  United  States  is 
required  to  pay  just  compensation.  *  *  *  The  sole 
consideration  for  you  is  the  fair  market  value  of 
the  Gallagher  and  McNutt  property  interests.  You 
will,  then,  not  take  into  consideration  in  your  de- 
liberations the  cost  of  construction  of  the  road  over 
either  of  the  pieces  of  property,  or  the  purchase 
price  of  the  right-of-way,  but  only  the  fair  market 
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value  of  tlie  interest  of  McNiitt  and  Gallagher  as  of 
the  date  June  18, 1942."  (R.  77,  78). 

A  form  of  verdict  providing  for  the  insertion  of  an 
amount  to  cover  the  full  market  value  of  Appellees'  in- 
terest in  1.8  mile  of  road  leading  to  the  Santiam  Bar, 
said  road  crossing,  among  other  lands,  a  tract  formerly 
owned  by  the  Gosslers,  was  submitted  to  the  jury  (R. 
84)  and  it  returned  a  verdict  for  $1,000.00  upon  which 
judgment  was  entered  (R.  82). 

Because  Appellees  did  not  feel  that  the  instructions  of 
the  trial  court  had  submitted  to  the  jury  the  value  of 
their  interest  in  the  whole  road  and  for  various  other 
reasons,  they  filed  a  motion  for  new  trial  (R.  136, 137). 
At  the  conclusion  of  the  argument  of  the  motion  for  new 
trial  in  the  Gossler  case,  the  trial  court  said : 

' '  I  think  the  Court  will  not  pass  on  the  question 
whether  or  not  the  Tucker  Act  cases  were  involved 
in  this  matter,  and  whether  the  verdict  was  on  those 
cases  or  not.  That  would  be  a  question  in  another 
lawsuit."  (R.  78) 

Then  referring  to  the  Gossler  case,  the  Court  said : 

"As  I  take  it,  that  involved  simply  the  trial  as  to 
the  value  of  this  easement  over  a  particular  piece  of 
land.  *  *  *  It  is  true  that  the  Court  did  not  submit  to 
the  jury  the  value  of  the  easement  over  other 
lands,**  *."  (R.  78) 


In  the  written  opinion  handed  down  by  the  trial  judge 
on  the  motion  for  new  trial  in  the  Gossler  case,  the 
court  said : 

"If  in  some  other  case,  the  defendants  (ap- 
pellees) contend  that  for  jurisdictional  reasons  the 
interests  were  not  lep^ally  so  submitted,  the  question 
of  the  effect  of  the  stipulation  and  this  judgment 
can  be  thus  considered  and  the  rules  of  res  judicata 
applied."  (R.  138) 

C.    The  issues  submitted  and  the  findings  of  the  trial 
court. 

In  the  court  below  Appellant  contended  in  its  plead- 
ings that  the  claim  asserted  in  the  complaint  had  been 
adjudicated,  fully  paid  and  satisfied  in  the  condenm- 
ation  action  relating  to  the  Gossler  land  (R.  28, 29) . 

Following  the  pretrial  conference  a  pretrial  order  was 
entered  submitting  for  determination  the  following  is- 
sues (R.  38,  39)  : 

"I 

''Whether  the  Defendant  (Appellant)  herein  ac- 
quired ownership  of  that  portion  of  Plaintiffs' 
(Appellees')  road  which  was  constructed  upon  land 
owned  by  Crown  Zellerbach  Corporation  in  the 
condenmation  action  relating  to  the  Gossler  land. 
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''Assuming  the  Defendant  (Appellant)  herein 
acquired  ownership  of  that  portion  of  Plaintiff's 
(Appellees')  road  which  was  constructed  upon  land 
owned  by  Crown  Zellerbach  Corporation,  whether  it 
acquired  title  to  the  Crown  Zellerbach  portion  of 
the  road  prior  to  November  21,  1944. 


Ill 


"Assuming  either  (1)  the  Defendant  (Appel- 
lant) did  not  acquire  ownership  of  that  portion  of 
Plaintiffs'  (Appellees')  road  which  was  construct- 
ed upon  land  owned  by  Crown  Zellerbach  Corpor- 
ation in  the  condemnation  action  relating  to  the 
Gossler  land,  or  (2)  that  defendant  (Appellant) 
acquired  title  to  the  Crown  Zellerbach  Corporation 
portion  of  the  road  on  November  21, 1944,  whether 
plaintiffs  (Appellees)  have  a  valid  claim  against 
the  defendant  (Appellant)  for  hauling  66,643  cubic 
yards  of  sand  and  gravel  over  that  portion  of  their 
road  constructed  upon  the  land  owned  by  Crown 
Zellerbach  Corporation. 

"IV 

"Assuming  Plaintiffs  (Appellees)  have  a  valid 
claim  against  the  defendant  (Appellant)  for  its  use 
of  that  portion  of  their  road  constructed  upon  the 
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land  owned  by  Crown  Zellerbach  Corporation,  the 
amount  whicli  Plaintiffs  (Appellees)  are  entitled 
to  recover  from  Defendant  (Appellant).'* 

In  determining  the  issues  submitted  for  its  consider- 
ation, the  trial  court  had  before  it  the  whole  record  in  the 
Gossler  condemnation  action,  including  the  pleadings, 
the  testimony,  the  exhibits,  the  instructions,  the  verdict 
and  the  judgment,  together  with  the  motion  for  new  trial 
and  the  opinion  and  order  thereon  (R.  135,  Appellant's 
Brief  p.  12). 

It  thereupon  rejected  Appellees '  defense  and  found  as 
a  fact : 

** Plaintiffs'  (Appellees')  claim  presented  herein 
for  the  reasonable  and  fair  market  value  of  the  use 
by  the  Government  of  their  road  was  not  submitted, 
considered  or  fully  decided  in  the  condemnation 
action  relating  to  the  Gossler  land."  (Finding 
XIX,  R.  52) 

The  trial  court  further  found  that  the  reasonable  and 
fair  market  value  of  Appellant 's  use  of  Appellees '  road 
was  and  is  the  sum  of  $5,816.00,  upon  which  judgment 
was  entered  (R.  52,  54). 

Wliile  the  full  record  in  the  Gossler  condemnation 
action  was  before  the  trial  court,  it  has  not  been  inchided 
in  the  record  on  appeal  herein.  The  portions  of  the  rec- 
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ord  in  that  case  which  are  in  this  record  on  appeal  show 
that  the  value  of  the  whole  road  was  not  submitted  by  the 
trial  court  to  the  jury  in  its  instructions  (R.  77)  and  that 
the  trial  court  did  not  consider  that  the  value  of  the 
whole  road  was  so  submitted  (R.  78) . 

Thus  it  appears  that  the  trial  court  which  heard  the 
Gossler  condemnation  action  and  the  trial  court  which 
heard  and  determined  this  action  below  have  both  deter- 
mined that  the  claim  asserted  herein  has  not  been  sub- 
mitted, considered  or  decided  in  any  other  action. 

.  PROPOSITIONS  OF  LAW  INVOLVED 

I 

Since  the  whole  record  in  the  condemnation  action  re- 
lating to  the  Gossler  land  was  before  the  court  below  and 
was  considered  by  it  in  making  its  Findings  of  Fact  and 
since  said  record  is  not  included  in  the  record  on  appeal 
herein,  Appellant  may  not  attack  the  findings  of  fact  on 
this  appeal. 

Luhetich  v.  United  States,  315  U.  S.  57, 62  S.  Ct.  449, 

86  L.  ed.  677. 

Griffiths  Dairy  v.  Squire  (CCA.  9th),  138  F. 

(2d)  758. 

Petition  of  Gogate  (CCA.  3rd;,  126  F.  (2d)  1020. 

Sublette  v.  Servel  (CCA.  8th),  124  F.  (2d)  516. 

United  States  v.  Foster  (CCA.  9th),  123  F. 

(2d)  32. 

Boyle  V.  United  States  (CCA.  9th),  149  F.  (2d) 

201. 

Federal  Rules  of  Civil  Procedure,  Rule  52  (a),  28 

U.S.CA.,  following  Section  723c, 
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II 


Since  no  condeiiinatioii  action  was  ever  filed  relating 
to  the  Crown  Zellcrbach  Corporation  property  and  Ap- 
j^ellees  were  not  joined  in  the  condemnation  action  re- 
hitiiig  to  the  Crocker  land  and  no  Tucker  Act  case  prior 
to  tliis  one  was  ever  filed  to  recover  the  value  of  the  Gov- 
ernment's use  of  Ajjpellees'  road,  Appellant  never  ac- 
([uired  title  to  the  whole  road  and  Appellees  are  entitled 
to  recover. 

(a)  The  only  way  the  Govermnent  can  acquire  title 
to  real  property  without  a  voluntary  conveyance  is  by  a 
condemnation  proceeding  or  by  payment  of  a  judgment 
recovered  by  the  land  o"\vner  in  a  Tucker  Act  case. 

United  States  v.  Lynah,  188  U.  S.  445,  23  S.  Ct.  349, 
47  L.  ed.  539. 

(b)  Where  one  entitled  to  exercise  the  right  of  em- 
inent domain  enters  upon  land  without  first  compensat- 
ing the  owner,  the  owner  may  sue  for  the  value  of  the 
land  and  upon  payment  of  the  judgment  a  grant  of  the 
land  for  public  use  is  effected. 

United  States  v.  P or tneuf -Marsh  Valley  Irr.  Co., 
205  Fed.  416. 

(c)  Where  one  entitled  to  exercise  the  right  of  em- 
inent domain  enters  upon  land  without  first  compen- 
sating the  owner,  the  ow^ier  may  sue  for  the  value  of  his 
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land  and  also  for  the  value  of  its  use  pending  determin- 
ation of  the  value  of  the  land  and  payment  of  the  award. 

Fletcher  v.  Delaware  L.  &  W.  R.  Co.  (CCA.  2d), 
79  F.  (2d)  306. 

Sanders  v.  Portland  &  0.  C.  Rj.  Co.,  98  Ore.  620, 
193  Pac.  660. 

United  States  v.  Certain  Parcels  of  Land  at  Hemp- 
stead, etc.  (D.  C,  E.  D.  N.  Y.),  51  F.  Supp.  726. 

(d)  The  Government's  possession  and  use  of  proper- 
ty without  making  a  deposit  under  the  Declaration  of 
Taking  Act  or  payment  of  a  judgment  in  a  condemn- 
ation action  does  not  pass  title  to  the  Government.  Title 
passes  as  of  the  date  of  the  filing  of  the  declaration  of 
taking  or  if  no  declaration  of  taking  is  filed,  as  of  the 
date  of  payment  of  the  judgment. 

United  States  v.  Certain  Parcels  of  Land,  etc. 
(D.  C  D.  Md.),  61  F.  Supp.  164. 
United  States  v.  Certain  Parcels  of  Land  at  Hemp- 
stead, etc.  (D.  C,  E.  D.  N.  Y.),  51  F.  Supp.  726. 

(e)  Under  the  Oregon  constitution,  one  authorized  to 
acquire  property  by  the  exercise  of  the  power  of  emi- 
nent domain  does  not  acquire  title  until  payment  of  the 
judgment  and  then  as  of  the  date  of  payment  and  not  as 
of  date  of  filing  the  proceeding. 

City  of  Salem  v.  Marion  County,  171  Ore.  254, 
137  P.  (2d)  977. 

(f )  In  condemnation  proceedings  title  passes  when 
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tlie  declaration  of  taking  is  filed  and  ai)propriate  de- 
povsit  is  made  and  not  when  possession  is  taken. 

United  States  v.  150.29  Acres  of  Land,  etc,  in  Mil- 
waukee C,  Wis.  (CCA.  7tli),  l'>5  F.  (2d)  878. 

(g)  If  no  declaration  of  taking  is  filed,  title  passes 
when  the  condemnation  judgment  is  i^aid. 

United  States  v.  Bouchard  (CCA.  2d),  64  F.  (2d) 
482. 

Barnidge  v.  United  States  (CCA.  8th),  101  F. 
(2d)  295. 

(h)  One  not  joined  in  a  condenmation  proceeding  is 
not  bound  by  the  proceeding  and  loses  no  rights  thereby. 
A  Tucker  Act  case  is  the  proper  method  of  securing 
compensation. 

United  States  v.  Certain  Parcels  of  Land  (D.C.D. 

Md.),40F.  Supp.436. 

Phillips  V.  United  States  (CCA.  7th),  151  F.  (2d) 

645. 

ARGUMENT 

Since  the  evidence  upon  which  the  trial  court's  find- 
ings of  fact  were  made  is  not  included  in  the  record  on 
appeal,  Appellant  may  not  attack  them. 

The  Government 's  defense  to  this  action,  which  was 
asserted  in  its  answer,  was  that  the  claim  asserted  in  the 
Complaint  had  been  adjudicated,  fully  paid  and  satis- 
fied in  the  condemnation  action  relating  to  the  Gossler 
land  (R.  28,  29).  This  defense  raised  issues  of  fact  as  to 
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what  was  submitted  by  the  parties  for  determination,  as 
to  what  was  submitted  by  the  court  to  the  jury  for  de- 
termination and  as  to  what  was  decided  in  the  Gossler 
action. 

In  order  to  determine  these  fact  issues,  the  trial  court 
had  before  it  the  whole  record  in  the  Gossler  condemn- 
nation  action,  including  the  pleadings,  the  exhibits,  the 
testimony,  the  instructions,  the  verdict  and  the  judg- 
ment, including  the  motion  for  new  trial,  the  trial  court's 
comments  at  the  time  the  motion  was  argued  and  its 
opinion  on  the  motion  for  new  trial  (R.  135,  Appellant's 
Brief,  p.  12). 

The  record  in  the  Gossler  condemnation  action  has  not 
been  made  a  part  of  the  record  on  appeal  herein  so  that    ! 
Appellant  is  not  in  a  position  to  challenge  the  trial 
court 's  finding : 

"Plaintiff's  (Appellees')  claim  presented  herein 
for  the  reasonable  and  fair  market  value  of  the  use 
by  the  Government  of  their  road  was  not  submitted, 
considered  or  fully  decided  in  the  condemnation 
action  relating  to  the  Gossler  land."  (Finding 
XIX,  R.  52) 

The  authorities  are  unanimous  in  holding  that  an  ap- 
pellate court  may  not  review  a  finding  of  fact  made  in  the 
trial  court  w^here  the  evidence  upon  which  the  trial  court 
based  its  finding  is  not  a  part  of  the  record  on  appeal. 
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The  authorities  upon  which  we  rely  to  support  our  posi- 
tion in  this  regard  are  cited  on  Page  12  herein  under 
Appellees'  Proposition  of  Law  I. 

Since  no  condemnation  action  was  ever  filed  relating 
to  the  Crown  Zellerbach  Corporation  property  and  Ap- 
pellees were  not  made  parties  to  the  condemnation 
action  relating  to  the  Crocker  land  and  no  other  Tucker 
Act  case  to  recover  the  value  of  the  Government's  use 
of  Appellees'  road  has  ever  been  filed,  the  Government 
never  acquired  title  to  the  whole  road  and  Appellees  are 
entitled  to  recover. 

It  is  one  of  the  agreed  facts  in  this  case  that : 

"Defendant  (Appellant)  has  never  procur- 
ed, through  legal  proceedings,  an  order  for  possess- 
ion of  the  property  owned  by  Crown  Zellerbach  ad- 
jacent to  the  Santiam  Bar,  upon  which  Plaintiffs' 
(Appellees)  constructed  the  balance  of  their  road." 
(R.  35) 

The  only  way  the  Goverinnent  can  acquire  title  to  real 
property  without  a  conveyance  is  by  condenniation  pro- 
ceedings or  by  payment  of  a  judgment  recovered  by  the 
land  owner  in  a  Tucker  Act  case. 

United  States  v.  Lijnah,  188  U.  S.  445,  23  S.  Ct.  349, 
47  L.  ed.  539. 

If  the  Government  had  condemned  all  three  parcels  of 
property,  including  the  Crow^n  Zellerbach  Corporation 
property,  the  Gossler  land  and  the  Crocker  land,  upon 
which  Appellees'  road  was  constructed,  then  Appellees 
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would  have  no  claim  for  the  Government's  use  of  any 
portion  of  their  road  after  declarations  of  taking  were 
filed,  supported  by  deposits  of  appropriate  funds,  or  if 
no  declaration  of  taking  were  filed  after  payment  of 
judgments  in  the  condemnation  actions.  ' 

Since  Appellees  were  joined  as  defendants  only  in  the 
condemnation  action  relating  to  the  Gossler  land  and 
their  road  extended  over  two  other  pieces  of  property, 
the  Government  was  not  in  a  position  to  acquire  title  to 
the  portions  of  the  road  constructed  upon  the  Crown 
Zellerbach  j^roperty  and  upon  the  Crocker  property 
without  some  other  proceeding  being  filed.  ^ 

At  the  time  the  condemnation  action  relating  to  the 
Gossler  land  came  on  for  trial.  Appellees  therefore  had 
three  separate  and  distinct  Tucker  Act  claims  in  ad- 
dition to  their  right  to  compensation  in  the  Gossler  con- 
demnation action. 

First — since  Appellees  were  not  joined  as  parties  in 
the  condemnation  action  relating  to  the  Crocker  land, 
although  their  easement  from  the  Crockers  was  of  rec- 


'  United  States  v.  Certain  Parcels  of  Land,  etc.  (D.  C.  D.  Md.),  61  F. 
Supp.  164;  United  States  v.  Certain  Parcels  of  Land  at  Hempstead,  etc. 
(D.  C,  E.  D.  N.  Y.),  51  F.  Supp.  726. 


2  United  States  v.  150.29  Acres  of  Land,  etc.  in  Milwaukee  C,  Wis. 
(CCA.  7th),  135  F.  (2d)  878;  United  States  v.  Bouchard  (CCA.  2d), 
64  F.  (2d)  482;  Bar??idge  v.  United  States  (CCA.  8th),  101  F.  (2d) 
295 ;  United  States  v.  Certain  Parcels  of  Land  (D.  C  D.  Md.) ,  40  F.  Supp. 
Al6;  Phillips  v.  United  States  (CCA.  7th),  151  F.  (2d)  645. 
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ord  and  their  road  tliereoii  had  been  bnilt,  they  had  a 
Tucker  Act  claim  against  the  United  States  for  the  reas- 
onable and  fair  market  value  of  their  interest  in  the 
Crocker  land.  ^ 

Second — they  also  had  another  Tucker  Act  claim 
for  the  reasonable  and  fair  market  value  of  the  use  made 
by  the  Government  of  their  road  upon  the  Crocker  land 
up  to  the  time  of  payment  for  their  interest  in  the  Crock- 
er land.  ^ 

Third — since  the  Government  did  not  attempt  to  con- 
demn the  Crown  Zellerbach  Corporation  portion  of  the 
road  and  their  use  of  the  road  was  made  with  knowledge 
of  Appellees'  ownership  of  the  road,  Appellees  had  a 
Tucker  Act  claim  for  the  reasonable  and  fair  market 
value  of  the  use  made  by  the  Govermuent  of  their  road 
on  the  Crown  Zellerbach  Corporation  property. 

Appellant  does  not  claim  that  evidence  was  introduced 
in  the  Gossler  condemnation  action  concerning  the  use 
made  by  the  Govermuent  between  October  1,  1942,  and 
August  19, 1944,  of  Appellees '  road  in  renio\ing  66,643 
cubic  yards  of  sand  and  gravel  from  the  Santiam  Bar. 
No  such  eWdence  was  submitted  or  considered  bv  the 


3  United  States  v.  Certain  Parcels  of  Land  (D.  C.  D.  Md.),  40  F.  Supp. 
436;  Phillips  v.  United  States  (CCA.  7th),  151  F.  (2d)  645. 


<  Fletcher  v.  Delaware  L.  &  IF.  R.  Co.  (CCA.  2d),  79  F.  (2d)  306; 
Sanders  v.  Portland  &  O.  C.  Ry.  Co.,  98  Ore.  620,  193  Pac.  660;  United 
States  V.  Certain  Parcels  of  Land  at  Hempstead,  etc.  (D.  C,  E.  D.  N.  Y.), 
51  F.  Supp.  726. 
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jury  in  the  condemnation  action  relating  to  the  Gossler 
land. 

Appellant 's  position  is  that  the  Government  cannot  be 
required  to  pay  Appellees  for  their  road  and  then  pay 
for  the  use  thereof  (Appellant's  Brief  P.  14). 

The  Government 's  argument  in  this  regard  raises  the 
question  as  to  when  title  passes  to  the  Government  and 
whether  the  land  owner  may  recover  for  the  use  of  his 
land  prior  to  the  Government 's  acquisition  of  title. 

Obviously,  if  the  Government  had  paid  Appellees  for 
their  interest  in  the  Crown  Zellerbach  land,  in  the  Goss- 
ler land  and  in  the  Crocker  land  before  it  made  use  there- 
of, or  if  condemnation  actions  had  been  filed  in  which 
Appellees  were  joined  as  parties  covering  all  three  par- 
cels of  land  and  declarations  of  taking  had  been  filed, 
accompanied  by  deposits  of  appropriate  funds,  then 
Appellees  could  not  recover  for  use  made  by  the  Govern- 
ment of  their  road  after  payment  therefor  or  after  the 
declarations  of  taking  were  filed. 

It  must  be  conceded  that  since  the  Government  filed  an 
appropriate  condemnation  action  with  relation  to  the 
Gossler  land  in  which  Apj^ellees  were  joined  as  defend- 
ants and  in  which  case  a  declaration  of  taking  was  filed, 
accompanied  by  the  deposit  of  appropriate  funds,  that 
the  Government  acquired  Appellees'  interest  in  the 
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Gossler  land  as  of  October  5, 1942,  when  the  declaration 
of  taking  was  filed. 

However,  since  Appellees  were  not  joined  as  parties  in 
the  condemnation  action  relating  to  the  Crocker  land 
and  since  no  prior  Tucker  Act  claim  has  ever  been  filed 
with  respect  to  it,  their  interest  therein  had  not  been  ac- 
quired when  the  Government  made  use  of  the  road  be- 
tween October  1, 1942,  and  August  19, 1944,  in  removing 
66,643  cubic  yards  of  sand  and  gravel  from  the  Santiam 
Bar. 

In  addition,  since  no  condemnation  action  was  ever 
filed  with  relation  to  the  Crown  Zellerbach  portion  of  the 
property  and  no  prior  Tucker  Act  claim  has  ever  been 
filed  with  respect  to  the  Government 's  use  of  Appellees ' 
road  upon  the  Crown  Zellerbach  property,  they  are 
clearly  entitled  to  recover  for  the  Government 's  use  of 
the  Crown  Zellerbach  portion  of  the  road. 

If  it  be  assumed  (the  possibility  of  which  assumption 
we  expressly  deny)  that  Appellees'  interest  in  their 
road  over  the  Crocker  land  and  over  the  Crown  Zeller- 
bach land  were  submitted  for  determination  by  virtue  of 
the  stipulation  made  on  November  21,  1944,  when  the 
condemnation  action  relating  to  the  Gossler  land  came 
on  for  trial,  the  Government  at  the  final  conclusion  of 
that  case  and  upon  pajanent  of  the  award  would  acquire 
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title  to  Appellees '  interest  in  the  Crocker  land  and  in  the 
Crown  Zellerbach  land  as  of  the  date  of  payment  of  the 
judgment  and  not  hefore.  ^ 

Since  the  Government's  use  of  Appellees'  road  was 
made  prior  to  November  21, 1944,  and  prior  to  payment 
of  the  award  in  the  condemnation  case  relating  to  the 
Gossler  land,  the  Government  would  still  be  liable  to  the 
owners  for  the  use  made  of  the  Crown  Zellerbach  and 
Crocker  portions  of  their  road  prior  to  its  acquisition  of 
the  title  thereto.  ^ 

Where  one  entitled  to  exercise  the  power  of  eminent 
domain  enters  upon  land  without  first  compensating  the 
owner,  the  condemning  authority  does  not  acquire  title 
to  the  property  involved  until  payment  of  the  award  and 


s  United  States  v.  Certain  Parcels  of  Land,  etc.  (D.  C.  D.  Md.),  6l  F. 
Supp.  164;  United  States  v.  Cei-tain  Parcels  of  Land  at  Hempstead,  etc. 
(D.  C,  E.  D.  N.  Y.),  51  F.  Supp.  726;  City  of  Salem  v.  Marion  County, 
171  Ore.  254,  137  P.  (2d)  977;  United  States  v.  150.29  Acres  of  Layrd, 
etc.  in  Milwaukee  C,  Wis.  (CCA.  7th),  135  F.  (2d)  878;  United  States 
V.  Bouchard  (CCA.  2d),  64  F.  (2d)  482;  Barnidge  v.  United  States 
(CCA.  8th),  101  F.  (2d)  295;  United  States  v.  Certain  Parcels  of  Land 
(D.  C  D.  Md.) ,  40  F.  Supp.  436. 


6  Fletcher  v.  Delaware  L.  8c  W.  R.  Co.  (CCA.  2d),  79  F.  (2d)  306; 
Sanders  v.  Portland  &  O.  C.  Ry.  Co.,  98  Ore.  620,  193  Pac.  660;  United 
States  V.  Certain  Parcels  of  Land  at  Hempste^,  etc.  (D.  C,  E.  D.  N.  Y.), 
51  F.  Supp.  726. 
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the  title  so  acquired  is  as  of  the  date  of  payrnent  and  not 
as  of  the  date  of  the  filing  of  the  proceeding.  "^ 

The  owner  still  possesses  a  claim  for  the  reasonable 
and  fair  market  value  of  the  condemning  authority's 
use  of  its  land  made  up  to  the  time  when  the  award  is 
made  and  title  vests  in  the  condenming  authority.  ^ 

It  is  apparent,  therefore,  that  even  if  it  be  assumed 
that  Appellees  submitted  for  determination  in  connec- 
tion with  the  condemnation  action  relating  to  the  Goss- 
ler  land,  the  value  of  their  interest  in  the  portions  of 
their  road  constructed  upon  the  Crown  Zellerbach  land 
and  upon  the  Crocker  land  that  the  Govermnent  did  not 
acquire  title  to  the  Crown  Zellerbach  segment  or  to  the 
Crocker  segment,  which  aggregated  two-thirds  of  the 


7  United  States  v.  Certain  Parcels  of  Land,  etc.  (D.  C.  D.  Md.),  61  F. 
Supp.  164;  United  States  v.  Certain  Parcels  of  Land  at  Hempstead,  etc. 
(D.  C,  E.  D.  N.  Y.),  51  F.  Supp.  726;  City  of  Salem  v.  Marion  County, 
171  Ore.  254,  137  P.  (2d) ,  977 ;  United  States  v.  150.29  Acres  of  land,  etc. 
in  Milwaukee  C,  Wis.  (CCA.  7th),  135  F.  (2d)  878;  United  States  v. 
Bouchard  (CCA.  2d),  64  F.  (2d)  482;  Barnidge  v.  United  States  (CCA. 
8th),  101  F.  (2d)  295 ;  United  States  v.  Certain  Parcels  of  Land  (D.  C  D. 
Md.),40F.  Supp.  436. 


a  Fletcher  v.  Delaware  L.  &  W.  R.  Co.  (CCA.  2d),  79  F.  (2d)  306; 
Sanders  v.  Portland  &  O.  C.  Ry.  Co.,  98  Ore.  620,  193  Pac.  660;  United 
States  V.  Certain  Parcels  of  Land  at  Hempstead,  etc.  (D.  C,  E.  D.  N.  Y.), 
51  F.  Supp.  726. 
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length  of  Appellees '  road,  until  November,  1944,  which 
was  after  the  Government's  use  of  Appellees'  road. 

Therefore,  even  if  it  be  assumed  that  Appellees'  in- 
terest in  the  whole  road  was  submitted  in  the  Gossler 
case,  Appellees  are  entitled  to  recover  in  this  proceeding 
the  reasonable  and  fair  market  value  of  the  Govern- 
ment 's  use  of  two-thirds  of  their  road  prior  to  the  Gov- 
ernment 's  acquisition  of  title  thereto. 

The  evidence  supports  the  amount  of  the  trial  court's 
award. 

In  its  brief  Appellant  assails  the  trial  court 's  find- 
ing of  fact  that  the  reasonable  and  fair  market  value  of 
its  use  of  Appellees '  road  was  and  is  the  sum  of  $5,816.00 
(R.52). 

Appellant  complains  that  the  trial  court  took  Ap- 
pellees '  cost  of  constructing  the  road  into  consideration 
in  reaching  its  award. 

However,  the  contract  between  Crown  Zellerbach  Cor- 
poration and  Appellee  Gallagher  of  April  11,  1942  (R 
5,  97),  provides  that  any  other  party  to  whom  Crown 
Zellerbach  might  grant  the  right  to  take  sand  and  gravel 
from  the  Santiam  Bar  would  be  entitled  to  use  Ap- 
pellees' road  only  if  they  reimbursed  Appellees  on  a 
reasonable  royalty  rate  on  a  per  cubic  yard  basis  not 
greater  than  a  fair  share  or  proportionate  cost  of  con- 
structing and  maintaining  such  road,  taking  into  con- 
sideration the  yardage  of  sand  and  gravel  hauled  by  Ap- 
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pellees  and  th(!  yar(lag(3  of  sand  and  gravel  hauled  by 
such  other  person  (R.  8,  100). 

The  Government  ac?quired  the  right  from  Crown  Zel- 
lerbach  to  take  gravel  from  the  Santiam  Bar  with  the 
distinct  and  express  understanding  that  Appellees' 
rights  under  their  contract  of  April  11,  1942,  would  be 
protected  (R.  38,  52,  72). 

The  cost  of  the  road,  the  use  made  thereof  by  Appel- 
lees in  removing  sand  and  gravel  from  the  Santiam  Bar 
over  the  road,  the  amount  paid  by  Strong  and  McDonald 
as  reimbursement  to  Appellees  in  connection  with  their 
use  of  the  road — all  were  pertinent  factors  to  be  taken 
into  consideration  in  determining  the  amount  which  the 
Government  should  pay  for  its  use  of  the  road,  since 
Appellees  were  limited  by  their  contract  with  Cro^^^l 
Zellerbach  to  recovery  of  the  cost  of  their  road  taking 
into  consideration  their  own  use  thereof. 

In  any  event.  Appellees '  testimony  introduced  in  the 
court  below  is  to  the  effect  that  10c  a  cubic  yard  was  the 
reasonable  and  fair  market  value  of  the  use  of  the  road 
made  by  the  Government.  Since  the  Government  took 
out  66,643  cubic  yards  over  the  road,  the  evidence  sus- 
tains a  recovery  of  more  than  was  allowed  by  the  trial 
court. 

Appellant's  only  testimony  is  to  the  effect  that  2c  a 
yard  would  be  a  fair  royalty  for  the  use  of  six-tenths  of 
a  mile,  which  was  the  Crown  Zellerbach  segment  of  the 
road.  Appellant  has  entirely  overlooked  the  fact  that 
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Appellees  are  entitled  to  be  compensated  for  the  Gov- 
ernment 's  use  of  the  Crocker  segment  of  the  road  which 
use  was  made  prior  to  the  payment  of  the  award  in  the 
condemnation  action  relating  to  the  Gossler  land. 

The  Government  therefore  submitted  no  testimony 
relating  to  the  reasonable  and  fair  market  value  of  the 
use  made  by  the  Government  of  that  portion  of  Ap- 
pellees '  road  which  was  not  owned  by  it  at  the  time  its 
use  was  made. 

It  is  apparent  therefore  that  the  trial  court's  finding 
as  to  the  amount  Appellees  are  entitled  to  recover  should 
be  sustained. 


CONCLUSION 

Appellant 's  failure  to  include  in  this  record  the  record 
in  the  condemnation  action  relating  to  the  Gossler  land 
has  deprived  it  of  the  right  to  challenge  the  trial  court's 
finding  of  fact  based  upon  a  review  of  the  record  in  the 
Gossler  condemnation  action.  Since  the  trial  court  found 
that  Appellees '  claim  asserted  herein  was  not  submitted, 
considered  or  decided  in  the  condemnation  action  re- 
lating to  the  Gossler  land,  the  judgment  appealed  from 
must  be  affirmed.  In  any  event,  the  Govermnent  did  not 
acquire  title  to  two-thirds  of  Appellees'  road  until  after 
it  had  used  it.  The  Government  is  therefore  obligated  to 


27 

pay  for  its  use  prior  to  acquisition  of  title  thereto  and 
the  judgment  appealed  from  must  be  aflfirmed. 

Respectfully  submitted, 

Lawrence  T.  Hakris, 
201  Miner  Building, 
Eugene,  Oregon, 

KoERNER,  Young,  Swett  &  McColloch, 
James  C.  Dezendorf, 
800  Pacific  Building, 
Portland  4,  Oregon, 

Attorneys  for  Appellees. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11733 


United  States  of  America,  apfellaxt 

V. 

J.  H.  Gaixagher,  J.  Ira  McNutt,  and  Earl  L. 

McNuTT,  APJ'ELLBES 


UPON  APPEAL  FROM  THE  DItirRICT  COURT  OF  THE  UNITED 
STATES  FOR   THE  DISTRICT  OF  OREGON 


REPLY  BEIEF  FOR  THE  UNITED  STATES 


For  convenience  of  reference,  the  arguments  ad- 
vanced by  appellees  will  l)e  discussed  under  the  appro- 
priate headings  of  appellant's  main  l)rief. 


ARGUMENT 


Appellees'  interests  in  the  entire  road  were  adjudicated  in 
the  condemnation  action,  and  they  are  estopped  from  main- 
taining this  action  for  the  fair  market  value  of  the  use  of  a 
portion  of  the  road 

A.  Appellees'  contention  that  the  condemnation 
judgment  did  yiot  include  compensation  for  the  use  of 
the  road  between  October  1,  1942  and  August  19,  1944 

(1) 


is  witJwut  m£r it. —Apipellees  assert  (Br.  18-19)  that 
they  had  three  distinct  Tucker  Act  claims  "in  addition 
to  their  right  to  compensation  in  the  Gossler  con- 
demnation action."  First,  for  the  market  vahie  of 
their  interest  in  the  Crocker  land;  second,  for  the 
market  value  of  the  use  made  by  the  Government  of 
the  road  upon  the  Crocker  land  up  to  the  time  of  pay- 
ment for  their  interest  in  the  Crocker  land ;  and  third, 
for  the  value  of  the  use  made  by  the  Government  of 
the  road  on  the  Crown  Zellerbach  Corporation  prop- 
erty. Appellees  further  assert  (Br.  17-18)  that  since 
no  declaration  of  taking  was  filed,  title  to  the  interest 
in  the  road  did  not  pass  until  payment  of  the  judg- 
ment. It  is  asserted  that  in  the  condemnation  pro- 
ceeding the  Government  would  acquire  appellees'  in- 
terest in  the  Crocker  land  and  the  Crown  Zeller])ach 
land  "as  of  the  date  of  the  payment  of  the  judgment 
and  not  before"  (Br.  22).  Appellees  conclude  that 
they  are  entitled  to  recover  the  value  of  the  use  made 
of  their  land  up  to  the  time  the  award  was  paid 
(Br.  22-23). 

All  of  this  argmnent  is  based  on  the  false  premise 
that  for  the  purpose  of  determining  compensation 
there  is  no  "taking"  until  title  passes,  and  that  there 
is  a  distinction  between  a  claim  for  use  of  the  road  and 
a  claim  for  the  value  of  appellees '  interest  in  the  road. 
On  the  contrary,  compensation  for  the  use  of  prop- 
erty from  the  time  possession  is  taken  until  the  pay- 
ment of  the  award  takes  the  form  of  interest.  Corn- 
mercial  Station  Post  Office  v.  United  States,  48  F. 
2d  183,  185  (C.  C.  A.  8,  1931).  This  is  true  whether 
the  United  States  merely  takes  jDossession  and  leaves 
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the  owner  to  his  recourse  under  the  'J'lieker  Act, 
whether  it  takes  possession  in  a  condemnation  ])7'oceed- 
ing,  or  wliethei'  it  takes  ])ossessi(^n  prior  to  instituting 
a  condenniation  proceeding.  Seaboard  Air  Line  liy. 
V.  United  States,  261  U.  S.  299  (1923);  Jacobs  v. 
U^iited  States,  290  U.  S.  13  (]9.33) ;  United  States  v. 
Rogers,  255  U.  S.  163,  169  (1921);  Forbes  v.  United 
States,  268  Fed.  273,  278  (C.  C.  A.  5,  1920);  J I /WO 
Acres  of  Land,  Etc.  v.  United  States,  152  F.  2d  566 
(C.  C.  A.  5,  1945),  certiorari  denied  328  U.  8.  835. 
The  rule  that  date  of  ''taking"  for  the  pui^ose  of 
determining-  value  is  the  date  of  taking  possession  is 
a  principle  of  substantive  law  under  the  Fifth  Amend- 
ment of  the  Federal  Constitution  which  controls  in 
federal  condemnation  proceedings,  rather  than  state 
law  that  market  vahie  is  determined  at  the  date  of 
trial.  Comparet  v.  United  States,  164  F.  2d  452  (C.  C. 
A.  10, 1947)  ;  United  States  v.  Johns,  146  F.  2d  92  (C.  C. 
A.  9,  1944).  Hence,  the  provisions  of  the  Oregon 
Constitution '  and  the  decisions  thereunder  cited  by 
a])pellees  (Br.  14,  19)  are  irrelevant  here.  And, 
under  the  Federal  Constitution  the  value  of  property 
taken  is  determined  by  reference  to  the  market  value 
at  the  date  possession  was  taken. 

Where  the  United  States  condenms  and  takes 
possession  of  land  before  ascertaining  or  pay- 
ing compensation,  the  owner  is  not  limited  to 
the  value  of  the  property  at  the  time  of  the 

^  Like  the  constitutions  of  many  other  states,  the  Oregon  Consti- 
tution requires  tlmt  ]>aynieut  be  nuide  prior  to  the  takin<r  of  pos- 
session. The  Federal  Constitution  does  not  so  liudt  the  power  of 
eminent  domain.  Garrow  v.  United  States^  131  F.  2d  724,  726 
(C.  C.  A.  5, 1942) .  certiorari  denied,  318  U.  S.  765. 


taking;  lie  is  entitled  to  such  addition  as  will 
produce  the  full  equivalent  of  that  value  paid 
contemporaneously  with  the  taking.  Interest 
at  a  proper  rate  is  a  good  measure  bv  which  to 
ascertain  the  amount  so  to  be  added. 

Seaboard  Air  Line  By.  v.  United  States,  261  U.  S.  299, 
306  (1923). 

When  that  is  done,  just  compensation  has  been  paid 
and  the  condemnee  is  not  entitled  to  recover,  in  addi- 
tion, the  value  of  the  use  of  the  property  between  the 
date  of  taking  and  the  date  of  payment.  Cf.  United 
States  V.  6.87  Acres  of  Land,  Etc.,  147  F.  2d  351  (C. 
C.  A.  2,  1945). 

These  principles  were  applied  in  the  condemnation 
proceeding.  The  jury's  verdict  determined  the  value 
of  the  road  ''as  of  June  18,  1942"  (R  84),  and  the 
judgment  awarded  this  sum  "together  with  interest 
at  the  rate  of  six  percent  per  annum  from  June  18, 
1942,  mitil  paid. ' '  Thus,  in  the  condemnation  proceed- 
ing the  market  value  of  the  entire  road  was  determined 
as  of  the  date  possession  was  taken  in  1942,  and  inter- 
est was  allowed  from  that  date  until  the  date  of  pay- 
ment. This  constituted  paj^nent  of  just  compensa- 
tion as  required  by  the  Fifth  Amendment,  and  appel- 
lees here  are  not  entitled  to  anything  more. 

B.  Appellees  were  paid  for  their  interest  in  the  en- 
tire road  hy  receipt  of  the  amount  of  the  judgment  in 
the  condemnation  proceeding. — In  our  main  brief,  pp. 
10-16,  we  have  demonstrated  by  reference  to  the  stipu- 
lation of  the  parties,  the  verdict  of  the  jury,  and  the 
judgment  in  the  condemnation  case  that  appellees  re- 
covered in  that  case  the  value  of  their  entire  interest 


in  the  vom],  and  not  rncTcly  tlic  value  of  tlie  se^^^niont 
of  th(5  road  over  tlic  (losslcr  land.  Ap])('ll('os  I'oly  upon 
Finding  XIX,  which  states  (R.  ')2)  : 

Plaintiffs'  claim  presented  herein  for  tlie  i-ea- 
sonahle  and  fair  market  value  of  the  use  by  the 
Government  of  their  road  was  not  submitted, 
considered  or  fully  decided  in  the  condemna- 
tion action  relating  to  the  Gossler  land. 

Appellees  contend  in  theii- brief  (p.  16)  that  appellant 
is  not  in  a  position  to  challenge  this  finding,  because 
the  record  in  the  Gossler  condemnation  action  was 
not  made  a  part  of  the  record  on  this  appeal.  ]3ut 
the  question  is  not  one  of  fact  at  all.  The  United 
States  is  relying  upon  the  judgment  in  the  condemna- 
tion proceeding.  The  effect  of  that  judgment  is  a 
question  of  law\  As  we  have  shown,  supra,  the  find- 
ing was  apparently  based  on  the  erroneous  conclusion 
of  law  that  the  United  States  is  obligated  to  pay  both 
the  value  of  property  at  the  date  of  taking  with  inter- 
est and  the  value  of  the  use  of  the  property  pending 
payment.  Moreover,  it  is  the  judgment  as  entered  to 
which  the  coin't  must  look  in  subsequent  collateral  pro- 
ceedings to  determine  what  it  adjudges,  and  extrinsic 
evidence  is  not  admissible  to  show  that  it  differs  from 
the  judgment  actually  pronomiced.  Freeman  on  Judg- 
ments (5th  ed.),  sec.  767,  p.  1626.  Hence,  the  oral 
statement  of  the  court  in  the  condemnation  case,  upon 
which  appellees  rely  (Br.  8  and  12),  camiot  alter  the 
stipulation,  verdict,  and  judgment  in  that  case. 

Furthermore,  the  Government  designated  ''the  com- 
plete record  and  all  of  the  proceedings  and  evidence, 
including  exhibits  to  the  complaint,  to  be  included  in 


the  record  on  appeal"  (R.  63).  The  entire  record  in 
the  Gossler  condemnation  case  was  not  a  jinvt  of  the 
official  record  in  the  present  case,  and  could  not  be 
designated  as  a  part  of  the  record  on  this  appeal. 
The  material  portions  of  the  record  in  the  condemna- 
tion case  were  made  a  part  of  the  record  in  this  case, 
either  in  connection  with  the  pre-trial  order,  or  hy 
being  read  into  the  record  at  the  trial.  Certainly, 
under  these  circumstances  the  burden  was  upon  ap- 
pellees to  include  in  the  record  any  other  portion 
of  the  condemnation  proceeding  upon  which  they  pro- 
posed to  rely.^  See  page  12  of  appellant's  main  brief. 
The  position  of  the  Government  was  made  clear  in 
the  statement  of  points  to  be  relied  upon  (R.  64-65). 
Appellees  did  not  suggest  that  any  additional  portions 
of  the  condemnation  record  were  necessary  to  decision 
of  the  question  here  presented.  Indeed,  even  in  their 
brief  in  this  Court,  while  seeking  affirmance  on  the 
ground  that  all  of  the  condemnation  record  is  not  be- 
fore this  Court,  they  do  not  refer  to  any  additional 
material  which  would  tend  to  show  that  the  condemna- 
tion award  was  limited  to  a  small  segment  of  the  road 
nor  do  they  assert  that  such  material  exists. 

II 

In  any  event,  the  trial  court  erred  in  rendering  a  judgment 
based  on  the  cost  of  construction  of  the  entire  road,  less  the 
amount  previously  received  for  the  use,  as  the  reasonable 
and  fair  market  value  of  the  use  of  one-third  of  the  road 
for  hauling  66,643  cubic  yards  of  sand  and  gravel 

^  The  cases  cited  by  appellees  (Br.  12,  16)  are  not  in  point,  since 
they  all  involved  instances  where  the  appellant  designated  less 
than  the  entire  record  of  the  case  which  was  on  appeal. 


As  the  Govoi'iinicnt  |)()iiit('(l  out  in  its  main  hriof, 
pp.  l()-^0,  tlie  awai'd  in  this  case  represents  not  tlic 
value  <>r  the  portion  of  the  road  on  the;  Ciown  Zcllci-- 
])ach  ti'act,  hut  instead  tlie  value  of  the  entire  I'oad 
less  the  amount  of  the  verdiet  in  the  coudeinnation 
j)i"oceedinj^'  and  other  deductions.  Appellees  assei't 
(Br.  21)  that  they  are  entitled  to  be  compensated  for 
the  Government's  use  of  the  Crocker  segment  of  the 
load,  but  that  claim  has  iiever  pi-eviously  been  made 
by  them  in  this  case.  On  the  contrary,  appellees' 
counsel  stated  at  the  trial  of  this  case  that  in  the 
condemnation  action  the  court  instructed  the  jury  to 
tind  the  value  of  appellees'  interest  in  the  Gossler  and 
Crocker  lands,  not  in  the  Crown  Zellerbach  land  (R. 
77).  x\<;ain,  in  his  final  argument  to  the  court  below 
(K.  13())  he  made  the  statement  that  when  they  came 
to  trial  in  the  condemnation  action  the  Government 
conceded  that  the  measure  of  damages  for  the  taking 
of  the  Gossler  section  of  the  road  was  the  reasonable 
and  fair  market  value  of  the  whole  road,  ''and  we 
were  willing  to  try  the  case  on  that  basis,  which  meant 
that  we  were  willing  to  waive  the  Tucker  Act  claim 
for  the  Ci'ocker  land  because  the  Government  obvi- 
ously had  title  to  that."  And  at  page  138  of  the 
record  counsel  stated:  *'The  only  thins,-  which  was 
litigated  in  the  Gossler  case  was  the  value,  as  Judge 
Fee's  instructions  show,  of  the  McNutt  Brothers'  and 
Gallagher's  interest,  insofar  as  the  Crocker  and  Goss- 
ler lands  are  concerned,  and  nothing  else." 

The  pre-trial  order  (R.  32-40),  the  findings  of  fact 
and  the  conclusions  of  law  (R.  46-54)  all  show  that 
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the  recovery  was  strictly  limited  to  the  use  of  the 
Crown  Zellerbach  portion  of  the  road.  Indeed,  in 
another  portion  of  their  brief,  appellees  say  that  they 
had  a  sejjarate  and  distinct  Tucker  Act  claim  for  the 
use  of  the  segment  of  the  road  over  the  Crocker  land 
and  for  the  use  of  the  segment  of  the  road  over  the 
Crown  Zellerbach  land  (Br.  18-19).  Plainly,  appel- 
lees may  not  assert  a  claim  for  the  segment  of  the  por- 
tion of  the  road  over  the  Crocker  land  for  the  first  time 
in  this  Court. 

As  we  have  pointed  out  in  our  main  brief,  the  meas- 
ure of  compensation,  if , any,  is  the  market  value  of  the 
use  of  the  road  and  not  the  cost  thereof.  Appellees 
seemingly  argue  that  cost  was  simply  one  of  the  factors 
considered  by  the  court  (Br.  25)  Init  this  is  not  the 
case.  The  memorandum  opinion  of  the  court  (R.  41) 
affirmatively  shows  that  its  award  was  based  solely 
upon  the  cost  of  the  road  less  certain  deductions.  The 
court  there  said  (R.  41) :  "I  think  it  is  not  inequitable 
for  the  plaintiff  to  recover  his  cost  less  sums  and 
credits  previously  received."  As  we  have  pointed  out 
in  our  main  brief,  the  Fifth  Amendment  does  not  re- 
quire a  return  of  investment,  but  merely  assures  the 
payment  of  value  of  property  taken.  When  it  thus 
affirmatively  appears  that  the  court  has  used  the  wrong 
measure  of  compensation,  its  award  must  be  set  aside 
even  if — which  is  not  the  case  here — there  is  evidence 
which  would  otherwise  support  the  award.  Iriarte,  et 
al.  V.  United  States,  157  F.  2d  105  (C.  C.  A.  1,  1946). 
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CONCLUSION 

For  the  foro^oing  reasons,  it  is  suhniiltcd  tliat  the 
juds^ment  appealed  fioni  should  be  reversed. 
Respectfully, 

A.  Devitt  Vaxech, 
Assistmit  Attorn fy  Gcurval. 
Henry  L.  Hess, 
United  States  Attorney, 

Portland,  Oregon. 
Roger  P.  Marquis, 
Elizabeth  Dudley, 
Attorneys,  Department  of  Justiee, 

Washington,  D.  C. 
February  1948 
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To  the  Honorable  Judges  of  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit 

Come  now  Appellees  and  petition  the  court  for  a  re- 
hearing herein  for  the  reasons  and  u])on  the  grounds  as 
follows : 


By  its  appeal  the  Government  presented  to  the  court 
for  determination  two  questions,  which  are  stated  in 
this  language  in  the  Government 's  brief  at  Page  2  : 

"QUESTIONS  PRESENTED 

"1.  Whether  the  judgment  rendered  in  a  con- 
demnation case  in  which  the  parties  stipulated  that 
the  value  of  an  entire  road  should  be  determined 
therein,  and  the  jury  returned  a  verdict  for  the 
value  of  the  entire  road,  precludes  the  owners  of 
the  road  from  recovering  in  this  action  for  the 
reasonable  and  fair  market  value  of  the  use  of  a 
portion  of  the  road. 

"2.  Whether  the  trial  court  erred  in  rendering 
a  judgment  based  on  the  cost  of  construction  of  the 
entire  road,  less  the  amount  previously  received  for 
its  use,  as  the  reasonable  and  fair  market  value  of 
the  use  of  one-third  of  the  road,  rather  than  basing 
it  on  the  reasona]3le  charge  per  cubic  yard  for  such 
use." 

The  court  in  the  opinion  handed  down  on  March  31 
has  resolved  the  first  question  in  Appellees'  favor  by 
a  correct  application  of  the  governing  law  to  the  facts 
of  the  case,  saying : 

"Since  the  condemnation  proceeding  sought  title 
only,  acquisition  of  the  title  after  the  services  were 


performed  in  no  way  affected  the  right  to  recover 
the  chose  in  action  against  appellant  for  prior 


services. ' ' 


Our  complaint  has  to  do  with  the  court's  disposition 
of  the  second  question  presented. 

If  we  correctly  understand  the  opinion,  the  case  is 
remanded  with  directions  to  make  an  award  upon  a 
retrial  not  exceeding  $1,000.00  because  that  sum  was 
fixed  as  the  value  of  the  title  of  the  road  in  the  prior 
condemnation  action  and  is  binding  on  tho  parties  and 
establishes  the  limit  of  Appellees'  claim. 

If  the  court's  holding  in  disposing  of  the  first  ques- 
tion is  accepted  as  true,  its  holding  with  regard  to  the 
second  question  is  erroneous.  A  direct,  headon  incon- 
sistency exists  which  nnist  l)e  corrected. 

Since  the  court  holds  in  disposing  of  the  first  (pies- 
tion  presented  that  the  claim  herein  asserted  was  not 
involved  in  the  prior  condemnation  action  and  is  for 
the  Government's  use  of  tiie  road  prior  to  its  acquisi- 
tion of  title,  then  the  amount  awarded  in  the  prior  con- 
denmation  action — whether  it  be  one  dollar  or  a  million 
dollars — can  have  no  possible  relation  to  the  award  to 
be  made  in  this  action  for  the  reasonable  and  fair 
market  value  of  the  Government's  use  of  the  road  prior 
to  its  acquisition  of  title. 


In  presenting  the  second  question  to  be  decided  on 
this  appeal,  the  Government  did  not  claim  that  $1,000.00 
was  the  outside  limit  of  Appellees '  recovery  but  claimed 
that  the  court  erred  in  applying  an  erroneous  theory 
based  on  Appellees'  cost  of  the  road  '^rather  than  leasing 
its  award  on  the  reasonable  charge  per  cubic  yard  for 
such  use."  (Grovernment's  brief  Page  2) 

There  is  competent  evidence  in  the  record  to  support 
an  award  of  10c  per  cubic  yard,  which  would  sustain  an 
award  of  $6,802.30.  If  the  award  had  been  made  on  that 
basis  the  Government  coidd  not  have  complained. 

This  court  may  not  substitute  its  judgment  upon  a 
question  of  fact  for  that  of  the  trial  court  nor  may  it 
establish  a  limit  of  $1,000.00  on  Appellees'  recovery 
based  upon  a  theory  which  it  has  already  disproved  in 
its  opinion  in  disposing  of  the  first  question  presented 
for  determination. 

Unless  the  original  opinion  is  corrected,  there  will, 
of  necessity,  be  a  further  appeal  because  on  the  retrial 
the  trial  court  will  either  obey  the  mandate  and  reduce 
the  award  to  below  $1,000.00 — in  which  event  Appellees 
will  prosecute  an  appeal — or  the  trial  court  will  recog- 
nize the  inconsistency  in  the  opinion  and  will  apply  the 
correct  measure  of  compensation  to  Appellees '  claim — 
in  which  event  the  Government  will  prosecute  an  appeal. 


We  therefore  urgently  request  that  on  rehearing  the 
court  correct  the  original  opinion  by  eliminating  the 
$1,000.00  limitation  placed  upon  Appellees'  claim  since 
obviously  the  award  in  the  prior  condemnation  action 
lias  no  possible  relation  to  Appellees'  claim  for  the 
reasonable  and  fair  market  value  of  the  Government's 
piioi-  use  of  the  road  as  the  court  correctly  held  in  dis- 
posing of  the  first  question  presented  for  determination. 

Respectfully  submitted, 

KoERNER,  Young,  Swett  &  McColloch 
James  C.  Dezendorf, 

Afforneys  for  Apprllcrs.'^ 

I,  JAMES  C.  DEZENDORF,  one  of  counsel  for 
Appellees,  hereby  certify  that  in  my  judgment  the  fore- 
going petition  for  rehearing  is  well  founded  and  that  it 
is  not  interposed  for  delay. 

James  C.  Dezexdorf. 
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2        In  the  Matter  of  Christ's  Church  of  the  Golden 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Cahfornia 

Central  Division 

In  Bankruptcy  No.  44,1 28- WM 

In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE, 
a  nonprofit  Cahfornia  corporation, 

Bankrupt. 

SUPPLEMENT  TO  REFEREE'S  CERTIFICATE 
ON  PETITION  FOR  REVIEW  OF  ORDERS 
DENYING  PETITION  OF  TRUSTEES  FOR 
LEAVE  TO  EMPLOY  CERTAIN  COUNSEL 

To  the  Honorable  William  C.  Mathes,  Judge  of  the  above 
entitled  Court: 

I,  Benno  M.  Brink,  one  of  the  Referees  in  Bankruptcy 
of  this  Court,  before  whom  the  above  entitled  matter  is 
pending,  do  hereby  supplement  my  Referee's  Certificate 
on  Petition  for  Review  of  Orders  Denying  Petition  of 
Trustees  for  Leave  to  Employ  Certain  Counsel,  filed  by 
me  in  this  matter  on  January  30,  1946,  by  transmitting 
herewith  the  following  papers,  to  wit: 

(a)  Original  letter  addressed  to  me  under  date  of  May 
14,  1946,  by  Robert  W.  Kenny,  Attorney  General,  by 
Gilbert  F.  Nelson,  Deputy  Attorney  General,  together 
with  the  papers  described  in  Paragraphs  1,  2  and  3  of  said 
letter. 


Rule,  a  nonprofit  California  corporation,  etc.  3 

(b)  1/.ie  following-  papers  deposited  with  me  by  the 
said  Gilbert  F.   Nelson  on  or  about  May   14,   1946: 

Letter  from  Hotel  Stratford  dated  December  29, 
1945,  and  two  blank  forms  of  Proof  of  Unsecured 
Debt,  to  which  are  attached  a  notation  "Obtained  [2] 
from  C.   M.   Rottmann    3-11-46-NA". 

Envelope  bearing  the  return  card  of  Continental 
Building,  Room  801 — 408  So.  Spring  Street,  Los 
Angeles  13,  California,  and  addressed  to  Graham, 
Reynolds  Electric  Company,  300  East  Third  Street, 
Los  Angeles  13,  California,  which  envelope  contains 
two  blank  forms  of  Proof  of  Unsecured  Debt. 

Letter  from  Hotel  Stratford  dated  December  29, 
1945,  to  which  is  attached  a  notation  "Calif.  State 
Hotel  Assn.    rec  Laura  Ellis    3-12-46". 

Letter  from  Hotel  Stratford  dated  December  29, 
1945,  to  which  is  attached  a  notation  *Turo  Filter 
Co     3-12-46-     received  from  Mr.  Wolf". 

I  hereby  certify  that  none  of  the  aforesaid  papers  was 
before  me  or  considered  by  me  at  the  time  the  orders 
affected  by  the  aforesaid  petition  for  review  were  made. 
I  am  transmitting  the  said  papers  for  such  consideration, 
if  any,  as  should  be  accorded  thereto  in  this  matter. 

Respectfully  submitted  this  24th  day  of  May,   1946. 

BENNO  M.  BRLXK 

Referee  in  Bankruptcy   [3] 
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Robert    W.    Kenny 
Attorney  General 

STATE  OF  CALIFORNIA 

DEPARTMENT  OF  JUSTICE 

Los  Angeles  12,  California 

May  14,  1946 

Judge  Benno  M.  Brink 
Referee  in  Bankruptcy 
323  Federal  Building 
Los  Angeles  12,  California 

Dear  Judge  Brink: 

Re:    In  the  Matter  of  Christ's  Church  of  The 
Golden  Rule,  Bankrupt,  No.  44128-WM 

Enclosed  herewith  are  certain  papers  taken  from  the 
trustee's  files  of  the  books  and  records  of  Christ's  Church 
of  The  Golden  Rule,  bankrupt.  These  papers  were  turned 
over  to  us  by  Mr.  Ridgeway  of  the  office  of  the  trustee 
Paul  W.  Sampsell.  As  you  will  note,  each  paper  bears 
Mr.  Ridgeway's  initials. 

On  the  13th  of  May,  Judge  Mathes  considered  the  re- 
view of  your  order  disqualifying  Craig  &  Weller  as  at- 
torneys in  the  bankrupt  estate.  The  above  papers  were 
called  to  Judge  Mathes'  attention  at  that  time,  and  he 
instructed  from  the  bench  that  these  papers  be  presented 
to  you  for  proper  action  in  making  them  a  part  of  the 
record  in  this  case.  The  papers  are  particularly  de- 
scribed as  follows: 

1.    Charge  Ticket  for  Wolcott's  forms  in  the  amount 
of  $15.38  under  date  of  December  1,  1945,  ordered 
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by  Miss  Grasome,  one  of  the  workers  in  the  cen- 
tral office  of  the  bankrupt  corporation. 

2.  Copy  of  letter  under  date  of  December  28,  1945 
instructing  a  check  on  Oregon  creditors  re  filing  of 
proof  of  unsecured  debt  through  Los  Angeles 
Board  of  Trade  or  Raphael  Dechter. 

3.  List  of  certain  accounts  in  duplicate  with  statement 
re  three  of  the  accounts,  "a/c  turned  over  to  Board 
of  Trade." 

A  copy  of  this  letter  is  being  sent  to  Mr.  Sampsell  for 
his  file  in  this  matter,  and  an  extra  copy  for  your  file 
in  event  the  original  will  be  used  in  connection  with  for- 
warding these  matters  to  the  District  Court  in  accordance 
with  his  instructions. 

Very  truly  yours, 

ROBERT  W.   KENNY 
Attorney    General 

By   Gilbert   F.   Nelson 
Deputy  Attorney  General 

GFN:B 

CC:    Mr.  Sampsell  [4] 
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O.  L.  King 

436  Clementina  St., 

San  Francisco,  Calif. 

Patek  &  Co. 
1900  -  16th  St., 
San  Francisco. 

E.  S.  Browning  Co., 
1515  -3th  St., 
San  Francisco. 

John  P.  Lynch  Co.  of  S.  F. 
1166  Howard  St., 
San  Francisco. 

S.  L.  Abbot  Company 
135  King  St., 
San  Francisco. 

Wyandotte  Chemicals 

Corp. 
J.  B.  Ford  Division, 
Mr.  S.  P.  Spencer 
870 Market  St.  (Flood 

Bldg.) 
San  Francisco. 

A.  L.  Hyde 
161  Ellis  St., 
San  Francisco. 
26— ERR   [5] 


P-36-B 

American  Laundry 

585  E.  Empire  St.,  San  Jose 

Lee  Rowland,  Mgr. 

Referred  to  L.  A.  Office 
to  contact 

Mr.  J.  A.  Brittain,  Th  3181 
6715  McKinley  Ave.,L.  A.  (1) 

a/c  turned  over  to 
Board  of  Trade 

a/c  turned  over  to 
Board  of  Trade 

a/c  turned  over  to 
Board  of  Trade 

Granted  Power  of  Attorney 
letter 

Granted  Letter  of  Attorney 


Not  in  -  unable  to  contact. 
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214  South  Spring  Street 

Los  Angeles  12,  Calif. 

Michigan  4943 


V 


Date     12/1/45 
Your  No. 
Shipped   Via 
Salesman 
Terms 
Sold  To 

Miss  Grasome 

CHARGE  TICKET 
WOLCOTTS 

Established   1893 
Form  No.         Items 

1890     "Proof  of  unsecz^ed 
debt  &  letter  of 
attorney" 

Less  25% 


Tax 


taken 


Amount 
IM 


Remarks 


20  00 
500 


1500 
38 

15  38 


25 


Paid     Wolcott's     HLA 

Received  Above  Merchandise. 
ERR   [6] 


P-36-B 

American  Laundry 

585  E.  Empire  St.,  San  Jose 

Lee  Rowland,  Mgr. 


O.  L.  King 

436  Clementina  St., 

San  Francisco,  Calif. 


Referred  to  L.  A.  Office 
to  contact 

Mr.  J.  A.  Brittain.  Th  3181 
6715  McKinley  Ave.,  L.  A.  ( 1 ) 
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Patek  &  Co. 
1900  -  16th  St, 
San  Francisco. 
E.  S.  Browning  Co., 
1515  "  3th  St., 
San  Francisco. 

John  P.  Lynch  Co.  of  S.  F. 

1166  Howard  St., 

San  Francisco. 

S.  L.  Abbot  Company 

135  King  St., 

San  Francisco. 

Wyandotte  Chemicals 

Corp. 
J.  B.  Ford  Division, 
Mr.  S.  P.  Spencer 
870  Market  St.  (Flood 

Bldg.) 
San  Francisco. 
A.  L.  Hyde 
161  ElHs  St., 
San  Francisco. 


a/c  turned  over  to 
Board  of  Trade 

a/c  turned  over  to 
Board  of  Trade 

a/c  turned  over  to 
Board  of  Trade 

Granted  Power  of  Attorney 
letter 

Granted  Letter  of  Attorney 


Not  in  -  unable  to  contact. 


[7] 


Dec.  28,  1945 

Please  check  with  all  of  our  Oregon  creditors  to  see 

whether  or  not  they  have  received  a  form  of  Proof  of 

Unsecured   Debt   and   Letter   of   Attorney   and    if   same 

has  been  executed  and  forwarded  to  their  chosen  attorney. 

It  is  our  desire  that  each  and  every  creditor  be  paid  in 
full.  In  order  that  this  may  be  accomplished  it  is  neces- 
sary that  claims  be  filed  in  the  above  legal  manner. 
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P.  S.     Creditors  are  being  represented  by  the  Los  An- 
geles Board  of  Trade  and  Raphael  Dechter   (if  they  do 
not  have  their  own  attorneys). 
ERR   [8] 

Obtained  From  C.  M.  Rottman 

3-11-46-     NW  (1) 

FEderal  1244 

HOTEL   STRATFORD 

Eighth  Street  at  Hoover 

Los  Angeles 

5 

December  29,  1945 

Attention:    Credit  Department 

Proof  of  unsecured  debt  in  the  Bankruptcy  case  of 
Christ's  Church  of  The  Golden  Rule  -Dba-  Hotel  Strat- 
ford must  be  filed  within  three  months  after  December  4, 
1945  with  Referee  Benno  Brink,  323  Federal  Building. 

In  order  to  participate  in  the  election  of  Trustee  for 
the  Bankrupt  claims  must  be  filed  by  January  2,  1945  on 
which  date  election  takes  place  in  the  courtroom  of  Benno 
Brink. 

The   Los   Angeles    Board   of   Trade,   704   So.    Spring, 
Trinity  2614  and  Rachael  Dechter,  417  So.  Hill,  Trinity 
8383  are  prepared  to  handle  claims  in  this  matter  for  any 
creditors  who  wish  to  consult  them, 
hmb  HOTEL  STRATFORD 

Claim  filed  with  Bd.  Trade     (1)      [9] 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Cahfornia 
Central  Division 
No.  44128  WM:    In  Bankruptcy 

In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE 
a  non-profit  California  Corporation 

Bankrupt  or  Debtor 

PROOF  OF  UNSECURED  DEBT  AND 
LETTER  OF  ATTORNEY 


Claimant 

At  ,  in  said District 

of ,  on  the day  of , 

A.  D.,  19 ,  came ,  of , 

in  the  County  of ,  and  State  of , 

in  said  District  of ,  and  made  oath 

and  says: 

If  Individual  Omit  These  Paragraphs 

Corporation 

That  deponent  is treasurer 

of ,   a  corporation  in- 
corporated   by    and    under    the    laws    of    the    State    of 

and  carrying  on  a  business 

at ,  County  of , 

State  of ,  and  that  he  is  duly  au- 
thorized  to  make   this   proof  and   execute   the   letter   of 
attorney  incorporated  herein  and  has  executed  such  letter 
of  attorney  on  behalf  of  said  corporation. 
Partnership 

Deponent    is    a    member    of    the    partnership    firm    of 
,  consisting  of  himself 
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and ,    of , 

in  the  County  of ,  State  of 

,  and  is  duly  authorized  to 

execute   the   letter   of   attorney   incorporated   herein,    and 
has  executed  the  same  on  behalf  of  said  firm. 

Agent 

Deponent    is    the    attorney    (or    authorized    agent)    of 

,  in  the  County  of 

,  and  State  of 

This  deposition  can- 
not be  made  by  said  principal  in  person  because 


and  deponent  is  duly  authorized  by  his  said  principal  to 
make  this  affidavit,  and  to  execute  the  letter  of  attorney 
incorporated  herein  and  has  executed  such  letter  of  at- 
torney on  behalf  of  said  principal,  and  it  is  within  his 
knowledge  that  the  hereinafter  mentioned  debt  was  in- 
curred as  and  for  the  consideration  hereinafter  mentioned, 
and  that  such  debt,  to  the  best  of  his  knowledge  and 
belief,  still  remains  unpaid  and  unsatisfied. 

That  the  above  named  bankrupt  Christ's  Church  of  The 
Golden  Rule,  the  person  by  or  against  whom  a  petition 
for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition  and  still  is  justly  and 

truly  indebted  to  said  claimant  in  the  sum  of  $ , 

and  the  nature  and  consideration  of  said  debt  are  as  fol- 
lows: Labor,  services,  goods,  wares  and  merchandise 
sold  and  delivered  within  two  years  last  past  by  the 
claimant,  an  itemized  bill  of  which,  marked  "Exhibit 
A"  is  hereto  annexed,  and  referred  to  as  a  part  hereof: 
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That  no  part  of  said  debt  has  been  paid,  no  note  has 
been  received  for  said  indebtedness  nor  for  any  part 
thereof,  nor  has  any  judgment  been  rendered  thereon, 
except  as  hereinabove  stated;  that  there  are  no  setoffs 
or  counterclaims  to  the  same;  that  the  purchase  price  of 
said  goods,  wares  and  merchandise  became  due  on  the 
dates  set  out  on  said  itemized  bill;  and  that  said  claimant 
has  not,  nor  has  any  other  person  by  claimant's  order, 
or  to  the  knowledge  or  belief  of  deponent,  or  for  claim- 
ant, had  or  received  any  manner  of  security  whatsoever 
for  said  debt.  Your  claimant  avers  that  every  part  of 
the  obligation  herein  sought  to  be  proved  is  free  from 
usury  as  defined  by  the  laws  of  the  place  where  the  said 
debt  was  contracted. 

Said  claimant  hereby  constitutes  and  appoints 

claimant's  true  and  lawful  at- 
torney in  fact  to  represent  said  claimant  in  said  matter, 
with  full  authority  to  attend  the  meeting  or  meetings  of 
creditors  of  the  bankrupt  aforesaid  at  a  Court  of  Bank- 
ruptcy, wherever  advertised  or  directed  to  be  holden,  on 
the  day  and  at  the  hour  appointed  and  notified  by  said 
Court  in  said  matter,  or  at  such  other  time  and  place  as 
may  be  appointed  by  the  Court  for  holding  such  meeting 
or  meetings,  or  at  which  meeting  or  meetings,  or  any 
adjournment  or  adjournments  thereof  may  be  held,  and 
then  and  there  from  time  to  time,  and  as  often  as  there 
may  be  occasion  for  and  in  the  name  of  the  undersigned 
to  vote  for  or  against  any  proposal  or  resolution  that 
may  be  then  submitted  under  the  Acts  of  Congress  relat- 
ing to  bankruptcy;  and  in  the  choice  of  trustee  or  trustees 
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of  the  estate  of  said  bankrupt,  and  for  the  undersigned 
to  assent  to  such  appointment  of  trustee,  and  with  Hke 
powers  to  attend  and  vote  in  any  other  meeting  or  meet- 
ings of  creditors,  or  sitting  or  sittings  of  the  Court,  which 
may  be  held  therein  for  any  of  the  purposes  aforesaid; 
also  to  accept  any  composition  proposed  by  said  bankrupt 
in  satisfaction  of  his  debts,  and  to  receive  payment  of 
dividends  and  of  money  due  the  undersigned  under  any 
composition,  and  for  any  other  purpose  whatsoever  in  the 
interest  of  the  undersigned,  with  full  power  of  substitu- 
tion, and  the  undersigned  does  hereby  revoke  any  and  all 
prior  powers  of  attorneys  that  may  have  been  given  by 
the  undersigned. 

(Personal  signature  here  only) 


Deponent 

(Do  not  sign  Firm  or 
Corporate  Name) 
Claimant  or  as  such  officer,  member,  agent 
or  attorney  of  Claimant. 

Mail  all  Dividends  and  Notices  to 
the  following  address: 


Subscribed,    sworn    to    and    acknowledged    before    me 

this day  of ,    19 

(Place  Notarial  Seal  Here) 


Notary  Public  in  and  for  the  County 
of  Los  Angeles,  State  of 
California. 
Proof  of  Debt  and  Letter  of  Attorney — Wolcotts  Form 
1890  [10] 
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DIRECTIONS 

1.  Notes  and  other  writings  received  and  copies  of  in- 
voices must  be  attached.  Mere  statements  are  insufficient, 
itemized  invoices  are  required. 

2.  If  Claimant  Is  a  Corporation: 

A.  If  there  be  a  treasurer,  he  must  sign  the 
proof  of  debt  and  providing  he  is  within 
the  District  where  proof  of  debt  is  filed. 

B.  If  the  corporation  has  no  treasurer,  the  of- 
ficer whose  duties  correspond  most  nearly  to 
those  of  a  treasurer  must  sign  for  the  cor- 
poration following  a  statement  to  that  efifect. 

C.  If  the  corporation  has  a  treasurer  who  is 
not  within  the  District,  however,  any  of- 
ficer or  agent  of  the  corporation  with 
knowledge  of  the  facts  may  sign  in  behalf 
of  the  corporation  after  making  a  statement 
to  that  efifect. 

3.  If  claimant  is  represented  by  attorney  or  agent. 
This  proof  of  debt  should  not  be  made  by  attorney  or 
authorized  agent  unless  absolutely  necessary,  as  sufficient 
reasons  must  be  given  why  the  proof  was  not  made  by 
the  principal,  in  order  to  constitute  a  valid  proof  of  debt. 

4.  General  Directions: 

A.  If  the  consideration  is  not  labor  or  goods 
sold  and  delivered,  the  true  consideration 
for  the  debt  must  be  set  forth  in  the  blank 
space  provided. 

B.  Any  exceptions  as  to  payments,  judgments, 
security   setofifs   or   counterclaims   with   re- 
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spcct  to  the  debt  must  be  set  forth  in  the 
blank  space  provided  above  that  statement. 
C.  The  sig-nature  at  the  bottom  of  the  blank 
over  the  line  marked  "Deponent"  must  be 
that  of  the  individual  who  makes  the  proof. 
No  corporate,  partnership,  or  principal's 
name  must  appear  on  that  line,  or  the 
proof  will  be  void. 

No.  44128  WM 

In  the  United  States  District  Court 
Southern  District  of  California 

Central  Division 

In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE 
A  non-profit  California  Corporation 

Bankrupt. 

PROOF  OF  DEBT  DUE 


For  $ 

Allowed ,    194. 

for  $ 


Referee  in  Bankruptcy. 


Attorney  for  Claimant. 
Wolcotts  Form  1890  [11] 

[The  second  Proof  of  Unsecured  Debt  and  Letter  of 
Attorney  is  not  reproduced  here;  it  is  similar  to  that  set 
forth  on  pages  10  to  15.] 
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[Canceled  3  Cent  Stamp] 

CONTINENTAL  BUILDING 
Room  801—408  So.  Spring  Street 
Los  Angeles  13,  California 
[Stamped]  :    Los  Angeles  Calif.  Dec  28  6  PM  1945 

GRAHAM,  REYNOLDS  ELECTRIC  COMPANY 

300  EAST  THIRD  STREET 

LOS  ANGELES  13,  CALIFORNIA  [14] 

[The  two  Proofs  of  Unsecured  Debt  and  Letter  of 
Attorney  enclosed  in  the  foregoing  envelope  are  not  re- 
produced here  for  they  are  similar  to  that  set  forth  on 
pages  10  to  15.] 


Puro  Filter  Co. 

3-12-46- 

received  from  Mr.  Waly 

(6) 
FEderal  1244 

HOTEL  STRATFORD 

Eighth  Street  at  Hoover 

Los  Angeles 

5 

[Written]  :  File  claim  owing  prior  to  Dec.  4.  After 
12-9  bill  Paul  Sampsell  Bd  of  Trade  Bldg  Recv  &  Trustee 
Christ  Church  of  Golden  Rule 

December  29,  1945 
Attention:    Credit  Department 

Proof  of  unsecured  debt  in  the  Bankruptcy  case  of 
Christ's  Church  of  the  Golden  Rule  -Dba-  Hotel  Strat- 
ford must  be  filed  within  three  months  after  December  4, 
1945  with  Referee  Benno  Brink,  323  Federal  Building. 
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In  order  to  participate  in  tlie  election  of  Trustee  for 
the  Bankrupt  claims  must  be  filed  by  January  2,  1945  on 
which  date  election  takes  place  in  the  courtroom  of  Benno 
Brink. 

The   Los   Angeles   Board   of   Trade,   704   So.    Spring, 
Trinity  2614  and  Rarhael  Dechter,  417  So.  Hill,  Trinity 
8383  are  prepared  to  handle  claims  in  this  matter  for  any 
creditors  who  wish  to  consult  them, 
hmb  HOTEL  STRATFORD 

[Written]:  No  payt  since  9/2/45  1/8/46  Com- 
plaint -  loose  faucet  &  stopped  Stratford  Hotel  by  G.  C. 
Baumas  letter  acknowledging  our  property  -  new  con- 
tract currently  operated     (6)      [19] 

Calif  State  Hotel  Assn 
ac  -  Laura  Ellis 

3-12-46  (5) 

FEderal   1244 

HOTEL  STRATFORD 

Eighth  Street  at  Hoover 

Los  Angeles 

5 

December  29,  1945 
Attention:    Credit  Department 

Proof  of  unsecured  debt  in  the  Bankruptcy  case  of 
Christ's  Church  of  The  Golden  Rule  -Dba-  Hotel  Strat- 
ford must  be  filed  within  three  months  after  December  4, 
1945  with  Referee  Benno  Brink,  2)22i  Federal  Building. 

In  order  to  participate  in  the  election  of  Trustee  for 
the  Bankrupt  claims  must  be  filed  by  January  2,  1945  on 
which  date  election  takes  place  in  the  courtroom  of  Benno 
Brink. 
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The  Los  Angeles  Board  of  Trade,  704  So.  Spring, 
Trinity  2614  and  Rachel  Dechter,  417  So.  Hill,  Trinity 
8393  are  prepared  to  handle  claims  in  this  matter  for  any 
creditors  who  wish  to  consult  them. 

hmb  HOTEL  STRATFORD 

[Written]  :  1  yrs  r.  -  [illegible]  -  dated  Feb.  27,  1940 
[illegible]  Hay  den  Arrowsmith     6460  (5) 

[Endorsed]  :    Filed  May  24,  1946.  [20] 


[Title  of  District  Court  and  Cause] 

REFEREE'S  CERTIFICATE  ON  PETITION  FOR 
REVIEW  OF  ORDER  UPON  PETITION  OF 
TRUSTEES  FOR  LEAVE  TO  EMPLOY  CER- 
TAIN COUNSEL 

To  the  Honorable  William  C.  Mathes,  Judge  of  the  Above 
Entitled  Court: 

I,  Benno  M.  Brink,  one  of  the  Referees  in  Bankruptcy 
of  this  Court,  before  whom  the  above  entitled  matter  is 
pending,  do  hereby  certify  to  the  following: 

Paul  W.  Sampsell,  L.  Boteler  and  Stewart  McKee  and 
Frank  C.  Weller,  of  Craig  &  Weller,  Thomas  S.  Tobin 
and  Martin  Gendel  have  filed  in  this  matter  their  petition 
for  the  review  of  an  order  made  by  your  Referee  in  this 
proceeding  on  February  12,  1947,  in  which  he  denied  the 
petition  of  the  trustees  in  this  case  for  leave  to  employ  as 
their  counsel  the  said  Craig  &  Weller,  with  whom  the 
said  Thomas  S.  Tobin  and  Martin  Gendel  were  to  be 
associated. 
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The  said  I'.-inl  W.  Sampscll,  L.  Boteler  and  Stewart 
McKee  are  llu-  Inistccs  in  this  matter  and  the  said  Frank 
C.  Wellcr,  Thomas  S.  Tobin  and  Martin  Gendel  are  in- 
terveners in  the  particular  phase  of  this  proceeding  which 
is  involved  in  this  review.  The  said  petition  for  review 
was  signed  on  behalf  of  the  said  trustees  by  the  [21] 
said  Paul  W.  Sampsell  alone  and  it  was  verified  by  him 
for  and  on  behalf  of  his  co-trustees.  It  is  assumed  that 
the  said  Paul  W.  Sampsell  was  duly  authorized  to  act 
in  the  premises  in  accordance  with  the  provisions  of  Sec- 
tion 47(b)  of  the  Bankruptcy  Act. 

The   Proceedings 

At  the  outset  of  the  trusteeship  in  this  matter,  in 
January  of  1946,  the  trustees  presented  their  petition 
for  leave  to  employ  as  their  counsel  two  separate  law 
offices,  one,  Craig  &  Weller,  with  whom  Thomas  S. 
Tobin  and  Martin  Gendel  would  be  associated,  and  the 
other,  Irving  M.  Walker.  Your  Referee  granted  the 
said  petition  as  to  Mr.  Walker  and  denied  the  same  as 
to  Craig  &  Weller  and  their  said  associates  without 
prejudice,  however,  to  the  right  of  the  trustees  to  employ 
other  counsel  of  their  own  selection,  in  addition  to  Mr. 
Walker,  subject  only  to  the  approval  of  the  Court.  Your 
Referee's  order  with  respect  to  Craig  &  Weller  and  their 
said  associates  was  confirmed  on  review,  but  on  appeal 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
it  was  reversed  and  the  case  was  remanded  for  a  hear- 
ing on  the  merits  of  the  trustees'  petition  for  the  em- 
ployment of  Craig  &  Weller  and  their  associates.  (C.  C. 
A.  9.  157  Fed.  (2d)  910.) 

Thereafter,  on  December  11,  1946.  Paul  W.  Sampsell, 
one  of  the  trustees,  signed  and  filed  a  petition  in  which 
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it  was  stated  that  the  trustees  prayed  for  a  hearing  on 
their  aforesaid  petition.  Hearings  were  thereupon  had 
on  December  16  and  December  20,  1946,  and  on  January 
2,  1947.  The  said  hearings  having  been  concluded,  your 
Referee,  on  February  12,  1947,  signed  and  filed  his  find- 
ings of  fact,  conclusions  of  law  and  order,  in  which  he 
again  denied  the  said  petition  of  the  trustees  for  leave 
to  employ  Craig  &  Weller  and  their  said  associates,  but 
without  prejudice  to  the  right  of  the  trustees  to  employ 
other  counsel  of  their  own  selection,  in  addition  to  Mr. 
Walker,  subject  only  to  the  approval  of  this  Court.  It 
is  the  said  order  which  is  complained  of  on  this  re- 
view.  [22] 

The  Questions  Presented 

Section  39(c)  of  the  Bankruptcy  Act  requires  that 
a  petition  for  review  shall  set  forth  "the  order  com- 
plained of  and  the  alleged  errors  in  respect  thereto"  and 
Section  39(a)  8  of  said  Act  requires  the  Referee  to  in- 
clude in  his  certificate  on  review  "a  statement  of  the  ques- 
tions presented". 

The  alleged  errors  in  respect  to  your  Referee's  order 
are  set  forth  in  paragraph  VI  on  pages  3  and  4  of  the 
pending  petition  for  review. 

Subparagraph  (a)  of  said  paragraph  VI  presents  this 
question : 

Do  your  Referee's  findings  of  fact  sustain  his 
conclusions  of  law  and  his  order? 

Subparagraph  (b)  of  said  paragraph  VI  presents  this 
further  question: 

Is  there  any  substantial  evidence  in  this  matter 
which  would  in  any  manner  sustain  your  Referee's 
conclusions  of  law  and  order? 
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Subparagraph  (c)  of  said  paragraph  VI  presents  the 
following  questions: 

(1)  Is  it  a  fundamental  rule  of  law  that  "only 
in  the  rarest  cases  shall  the  petition  for  employ- 
ment by  trustees  of  counsel  of  their  own  choice  be 
denied    by   a    Referee    in    Bankruptcy"? 

(2)  Does  your  Referee's  order  violate  the  funda- 
mental rules  of  law  applicable  to  the  situation 
which   is   here   presented? 

Subparagraph  (d)  of  said  paragraph  VI  presents  a 
number  of  questions.  Reference  is  made  therein  to  "any 
alleged  judicial  discretion  by  the  Referee".  (Emphasis 
added.)    This  presents  the  following  questions:   [23] 

(1)  Could  your  Referee  exercise  judicial  discre- 
tion in  the  matter  here  involved? 

(2)  If  your  Referee  could  exercise  judicial  dis- 
cretion, was  the  order  here  in  controversy  a  proper 
exercise  of  such  discretion? 

Said  subparagraph  (d)  also  states  that  "The  Referee 
.  .  .  having  found  that  the  solicitation  by  the  bankrupt 
was  not  in  conspiracy  with  or  with  the  knowledge  of  the 
proposed  counsel  .  .  ."  This  presents  the  following 
question : 

Is  the  said  statement  a  correct  recital  of  your 
Referee's  findings  of  fact,  particularly  paragraph  IX 
on  pages  6  and  7  of  said  findings? 

The  said  subparagraph  (d)  likewise  states  that  "The 
Referee  having  found  .  .  .  that  the  solicitation  by  the 
bankrupt  .  .  .  was  for  the  express  purpose  that  the 
claims  '.  .  .  would  be  voted  for  a  trustee  or  trustees 
who  would  be  impartial  and  impersonal  and  who  would 
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not  permit  the  administration  of  this  estate  to  be  influ- 
enced by  the  Attorney  General  of  the  State  of  Cali- 
fornia   .    .    .'."    This  presents  the  following  questions: 

(1)  Is  the  said  statement  a  correct  recital  of  your 
Referee's  findings  of  fact,  particularly  lines  15  and 
16  on  page  3,  lines  4  to  7  inclusive  and  lines  20  to 
26  inclusive  on  page  4,  and  lines  2  to  7  inclusive  on 
page  5  of  said  findings. 

(2)  Was  the  solicitation  of  claims  by  the  bank- 
rupt corporation  legitimate  and  proper  in  the  light 
of  your  Referee's  findings  of  fact,  particularly  para- 
graphs I,  II  and  III  on  pages  3  and  4,  paragraph  V 
on  pages  4  and  5,  paragraph  VII  on  pages  5  and  6, 
paragraphs  IX,  X  and  XI  on  pages  6  and  7  and 
paragraph  XIII  on  page  8   [24]   of  said  findings. 

The  Evidence 

The  evidence  in  this  matter  is  contained  in  the  follow- 
ing: (1)  the  trustee's  aforesaid  petition  for  the  employ- 
ment of  Craig  &  Weller  and  their  associates,  filed  January 
11,  1946;  (2)  your  Referee's  order  of  January  22,  1946, 
denying  said  petition;  (3)  your  Referee's  certificate  on 
the  review  of  said  order  filed  January  30,  1946;  (4)  your 
Referee's  supplement  to  said  certificate  on  review,  filed 
May  24,  1946;  and  (5)  the  reporter's  transcripts  of  the 
hearings  in  this  matter  on  December  16  and  December 
20,  1946,  and  on  January  2,  1947. 

All  of  said  evidence  is  either  going  up  with  this  cer- 
tificate or  is  already  in  the  files  in  this  proceeding  in  the 
office  of  the  Clerk  of  this  Court. 
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Referee's  Findings  of  Fact,  Conclusions  of  Law 
and  Order 


The  original  of  your  Referee's  findings  of  fact,  con- 
clusions of  law  and  order  in  this  matter  is  going  up 
with  this  certificate. 

Papers  Submitted 

For  the  information  of  the  Court,  I  hand  up  the  fol- 
lowing papers: 

1.  Petition  for  Hearing  Re:  Trustees'  Petition  to  Em- 
ploy Counsel,  filed  December  11,  1946. 

2.  Notice  of  Continuance  of  Hearing  on  Trustee's 
Petition  to  Employ  Counsel,  filed  December  17, 
1946. 

3.  Notice  of  Continuance  of  Hearing  on  Trustees' 
Petition  to  Employ  Counsel,  filed  December  23, 
1947. 

4.  Findings  of  Fact,  Conclusions  of  Law  and  Order 
Upon  Petition  of  Trustees  for  Leave  to  Employ 
Certain  Counsel,  filed  February  12,  1947. 

5.  Petition  for  Review  of  Referee's  Order  Denying 
Right  of  Trustees  to  Employ  Counsel,  February  19, 
1947. 

6.  Reporter's  transcript  of  hearings  on  December  16 
and  December  20,  1946.  [25] 

7.  Reporter's  transcript  of  hearing  on  January  2, 
1947. 

The  following  papers  are  on  file  in  this  proceeding  in 
the  office  of  the  Clerk  of  this  Court: 

1.  Voluntary    petition    in    bankruptcy    in    this    matter. 

2.  Order  of  adjudication  and  reference  in  this  matter. 
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3.  Referee's  certificate  on  petition  for  review  of  or- 
ders denying  petition  of  trustees  for  leave  to  em- 
ploy certain  counsel,  filed  January  30,  1946,  to. 
which  are  attached  the  trustees'  petition  for  the 
employment  of  counsel,  filed  January  11,  1946,  and 
your  Referee's  orders  of  January  14  and  Janu- 
ary 22,   1946,  upon  said  petition. 

4.  Supplement  to  Referee's  certificate  on  petition  for 
review  of  orders  denying  petition  of  trustees  for 
leave  to  employ  certain  counsel,  filed  May  24, 
1946. 

The  remaining  papers  requested  to  be  certified  by  the 
petitioner  on  review  in  this  matter  are  purely  formal  and 
have  no  bearing  on  the  questions  here  presented. 

Respectfully  submitted  this  3rd  day  of  March,  1947. 

BENNO  M.   BRINK 
Referee   in   Bankruptcy 

[Endorsed]  :    Filed  Mar.  3,  1947.  [26] 


[Title  of  District  Court  and  Cause] 

PETITION     FOR     HEARING     RE:      TRUSTEES' 
PETITION  TO  EMPLOY  COUNSEL 

To  the  Honorable   Benno   M.   Brink,   Referee   in   Bank- 
ruptcy : 
Come    now    your    petitioners,    Paul    W.    Sampsell,    L. 
Boteler  and  Stewart  McKee,  and  respectfully  represent: 

I. 
That   they   are   the   duly   elected,   qualified   and   acting 
Trustees  in  the  above  entitled  matter. 
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II. 

That  heretofore,  they  submitted  a  petition  for  the  em- 
ployment of  Craig-  &  Weller,  Thomas  S.  Tobin  and  Mar- 
tin Gendel  as  their  permanent  counsel  in  the  within  pro- 
ceedinjT^s;  that  said  petition  was  denied  by  this  Court,  by 
memoranda  dated  January  14th  and  January  22nd,  1946; 
that  said  order  denying  the  employment  of  said  counsel 
has  been  reversed  by  the  Circuit  Court  of  Appeals,  and 
this  Court  was  directed  to  hear  the  matter  set  forth  in 
the  petition  in  open  court. 

Wherefore,  your  petitioners  pray  that  this  Court  set  a 
date  certain  at  which  time  your  [petitioners  may  again 
present,  in  open  court,  their  original  petition  to  employ 
Craig  &  Weller,  [27]  Thomas  S.  Tobin  and  Martin 
Gendel  as  the  attorneys  for  your  petitioners,  acting  in 
the  within  bankruptcy  proceedings. 

Dated  this  10th  day  of  December,  1946. 

PAUL  W.  SAMPSELL 
L.   BOTELER  and 
STEWART  McKEE 
By  Paul  W.  Sampsell 

Trustees 

It  is  ordered  that  this  trustees'  petition  to  employ  coun- 
sel, hereinbefore  mentioned,  be  and  it  hereby  is,  set  for 
hearing  before  the  undersigned  Referee  on  December  16, 
1946  at  2  P.  M. 

Dated  December  11,  1946. 

BENNO  M.   BRINK 

Referee   in   Bankruptcy    [28] 

[Verified.] 

[Endorsed]:    Filed  Dec.   11,   1946. 

[Endorsed]:    Filed  Mar.  3,  1947.   [29] 
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[Title  of  District  Court  and  Cause] 

NOTICE   OF   CONTINUANCE   OF   HEARING  ON 
TRUSTEES'  PETITION  TO  EMPLOY  COUNSEL 

To  Paul  W.  Sampsell,  Trustee  in  Bankruptcy,  HI  West 
7th  Street,  Los  Angeles,  California; 

To   L.    Boteler,   Trustee   in   Bankruptcy,   704   S.    Spring 
Street,  Los  Angeles,  California; 

To  Stewart  McKee,  Trustee  in  Bankruptcy,  650  South 
Spring  Street,  Los  Angeles,  California: 

You  and  Each  of  You  Will  Please  Take  Notice  that 
the  hearing  on  the  Trustees'  Petition  to  Employ  Counsel 
in  the  above  entitled  matter  has  been  continued  from  De- 
cember 16,  1946,  to  December  20,  1946,  at  2  p.  m.  in  the 
courtroom  of  Referee  in  Bankruptcy  Benno  M.  Brink,  3rd 
Floor  Federal  Building,  Temple  and  Spring  Streets,  Los 
Angeles,  California. 

Dated:    December   17,   1946. 

CRAIG  &  WELLER 
THOMAS  S.  TOBIN  and 
MARTIN  GENDEL 

By  Martin  Gendel  [30] 

[Affidavit  of  Service  by  Mail] 
[Endorsed]  :    Filed  December   17,   1946. 
[Endorsed]:    Filed  Mar.   3,   1947.    [31] 
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I  Title  of  District  Court  and  Cause] 

NOTICE   OF   CONTINUANCE   OF   HEARING   ON 
TRUSTEES'  PETITION  TO  EMPLOY  COUNSEL 

To  Paul   W.   Sampsell,  Trustee  in   Bankruptcy,   111   W. 
7th  St.,  Los  Angeles,  California; 

To  L.  Boteler,  Trustee  in  Bankruptcy,  704  S.  Spring  St., 
Los  Angeles,  California; 

To  Stewart  McKee,  Trustee  in  Bankruptcy,  650  S.  Spring 
St.,  Los  Angeles,  California: 

You  and  Each  of  You  Will  Please  Take  Notice  that 
the  hearing  on  the  Trustees'  Petition  to  Employ  Counsel 
in  the  above  entitled  matter  has  been  continued  from 
December  20,  1946,  at  2  p.  m.,  in  the  courtroom  of 
Referee  Benno  M.  Brink,  3rd  Floor  Federal  Building, 
Temple  and  Spring  Streets,  Los  Angeles,  California  to 
January  2,  1947,  at  the  same  time  and  place. 

Dated  January  20,  1946. 

CRAIG  &  WELLER 
THOMAS   S.   TOBIN  and 
MARTIN  GENDEL 
By  Martin  Gendel    [32] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]:    Filed  Dec.  23.  1946. 

[Endorsed]  :    Filed  Mar.  3,  1947.   [33] 
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[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF  LAW 
AND  ORDER  UPON  PETITION  OF  TRUS- 
TEES FOR  LEAVE  TO  EMPLOY  CERTAIN 
COUNSEL 

On  January  11,  1946,  Paul  W.  Sampsell,  L.  Boteler  and 
Stewart  McKee,  the  trustees  in  this  matter,  filed  herein 
their  petition  for  leave  to  employ  Messrs.  Craig  &  Weller 
and  their  associates,  Thomas  S.  Tobin  and  Martin  Gendel, 
as  their  counsel  and  also  to  employ  Irving  M.  Walker  as 
such  counsel. 

On  January  14,  1946,  I  authorized,  by  order,  the  em- 
ployment of  Mr.  Walker  but  deferred  formal  action  on 
the  said  petition  as  to  Craig  &  Weller  and  their  said  asso- 
ciates until  a  later  date.  On  January  22,  1946,  I  entered 
an  order  denying  the  said  petition  as  to  Craig  &  Weller 
and  their  said  associates.     * 

Thereafter,  the  said  trustees  duly  filed  their  petition 
for  the  review  of  the  said  orders  of  January  14  and 
January  22,  1946.  On  January  30,  1946,  I  filed  my 
Referee's  Certificate  on  review  in  the  matter.  At  the 
subsequent  hearing  on  review  before  the  Honorable  Wil- 
liam C.  Mathes,  one  of  the  Judges  of  this  Court,  Frank 
C.  Weller,  of  the  said  firm  of  Craig  &  Weller,  and  the 
said  Thomas  [34]  S.  Tobin  and  Martin  Gendel,  with 
leave  of  Court,  intervened  in  the  matter.  Thereafter,  on 
May  13,  1946,  the  aforesaid  order  of  January  22,  1946, 
was  confirmed  by  the  Judge  and  on  May  24,  1946,  I 
filed  a  supplement  to  my  aforesaid  certificate  on  review 
in  this  matter. 

Later,  on  appeal  by  the  said  trustees  and  the  said  inter- 
veners, the  decision  in  question  was  reversed  by  the  Cir- 
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cuit  Court  of  Appeals  and  the  case  remanded  for  a  hear- 
ing on  the  merits  of  the  aforesaid  petition  of  the  trustees 
for  the  employment  of  Craij?  &  Weller  and  their  said 
associates  (C.  C.  A.  9,  157  Fed.  (2)  910). 

Pursuant  to  the  aforesaid  decision  on  appeal,  the  trus- 
tees, on  December  11.  1946,  filed  a  petition  for  a  hearing 
on  their  said  petition  for  the  employment  of  the  said 
attorneys  and,  thereafter,  hearings  were  had  in  the  matter 
on  December  16  and  December  20,  1946,  and  on  January 
2,  1947. 

Mr.  Gendel,  of  the  intervenors,  participated  in  all  of 
said  hearings;  Mr.  Weller  appeared  at  one  or  two  of  the 
hearings;  Mr.  Tobin  appeared  as  a  witness  at  one  of  the 
sessions;  Mr.  Boteler,  one  of  the  trustees,  appeared  at  one 
of  the  hearings  and  the  other  trustees,  Mr.  Sampsell  and 
Mr.  McKee,  did  not  personally  participate. 

At  said  hearings,  the  trustees  and  the  intervenors  were 

afforded  an  opportunity  to  be  heard  and  to  offer  evidence 

on  all  the  matters  and  things  set  forth  or  contained  in  the 

following:     (1)    the  trustees'  aforesaid  petition   for   the 

employment  of  Craig  &  Weller  and  their  associates;   (2) 

the  Referee's  aforesaid  order  of  January  22,   1946;   (3) 

the   Referee's   aforesaid   certificate   on   review;   and    (4) 

the  Referee's  aforesaid  supplement  to  the  certificate  on 

♦ 
review. 

The  said  hearings  were  not  adversary  in  character  in 
that  no  one  appeared  to  object  to  the  employment  of  Craig 
&  Weller  and  their  associates  by  the  trustees  and  no  evi- 
dence was  offered  in  opposition  to  that  produced  bv  or 
on  behalf  of  the  trustees  and  the  intervenors.  Conse- 
quently, the  decision  here  made  is  based  on  the  evidence 
received  at  the  said  hearings  and  on  the  matters  and 
things  [35]  set  forth  or  contained  in  the  trustees'  petition 


30     In  the  Matter  of  Christ's  Church  of  the  Golden 

for  the  employment  of  Craig  &  Weller  and  their  asso- 
ciates, the  Referee's  order  of  January  22,  1946,  and  the 
aforesaid  certificate  on  review  and  the  supplement  thereto. 

The  aforesaid  hearings  having  been  concluded  and  the 
matter  having  been  submitted  for  decision,  I  now  make 
the  following  findings  of  fact: 

FINDINGS  OF  FACT 

I. 

I  find  that  the  bankrupt  corporation  was  a  far  flung 
organization  having  assets  said  to  be  worth  some  three 
million  dollars  and  owning  and  operating  various  and 
sundry  enterprises  in  California  and  Oregon  and  having 
approximately  eight  hundred  members  or  affiliates;  that 
the  corporation  was  organized  by  its  president,  Arthur  L. 
Bell,  and  that  it  was  completely  dominated  and  controlled 
by  him. 

11. 

I  find  that  on  or  about  October  10,  1945,  the  Attorney 
General  of  the  State  of  California  filed  an  action  in  the 
Superior  Court  of  the  State  of  California  against  the 
bankrupt  corporation,  Mr.  Bell  and  others,  for  an  ac- 
counting and  for  the  appointment  of  a  receiver  pendente 
lite;  that  the  complaint  in  said  action  charged,  among 
other  things,  that  Bell  had  applied  to  his  own  use  large 
sums  of  money  belonging  to  the  corporation,  and  that 
later,  an  amended  complaint  was  filed  praying  not  only 
for  an  accounting  but  also  for  the  dissolution  of  the 
corporation. 

Ill 

I  find  that  on  or  about  October   11,   1945,  a  receiver 
was  appointed  in  the  aforesaid  State  Court  Action;  that 
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Bell  was  dissatisfied  with  said  receiver  and  that  on  No- 
vember 1,  1945,  he  caused  this  case  to  be  commenced  in 
this  Court  hoping  to  find  here  a  more  favorable  atmos- 
phere; that  upon  the  filing  of  this  case,  the  [36]  Attorney 
General  of  the  State  of  California  objected  to  this  Court's 
jurisdiction  in  the  matter  and  that  after  certain  proceed- 
ings were  had,  an  order  was  entered  herein  on  November 
19,  1945,  adjudging  the  said  corporation  a  bankrupt;  that 
thereupon  Bell  determined,  if  possible,  to  control  the  ap- 
pointment of  the  trustee  or  trustees  in  this  matter  to  the 
end  that  the  administration  of  this  estate  would  not  be 
influenced  by  the  said  Attorney  General. 

IV. 

I  find  that  for  many  years  the  firm  of  Craig  &  Weller 
has  represented  the  Los  Angeles  Wholesalers  Board  of 
Trade,  a  local  mercantile  adjustment  bureau,  in  all  bank- 
ruptcy matters ;  that  claims  secured  by  the  Board  in  bank- 
ruptcy cases  have  invariably  been  voted  by  said  firm;  that 
Thomas  S.  Tobin,  one  of  the  intervenors,  is  on  the  staflf 
of  said  firm  and  that  Martin  Gendel,  another  intervenor, 
has  associated  himself  with  said  firm  in  this  case:  that 
while  the  said  Board  of  Trade  has  undergone  some  sort 
of  reorganization  and  is  now  known  as  the  Los  Angeles 
Credit  Men's  Association,  it  is  still  familiarly  referred  to 
in  bankruptcy  circles  as  the  Board  of  Trade. 

V. 

I  find  that  Bell  was  satisfied,  from  contacts  and  in- 
vestigations which  he  had  made,  that  if  claims  of  creditors 
in  this  case  were  placed  in  the  hands  of  the  Board  of  Trade 
or  in  the  hands  of  Raphael  Dechter.  a  Los  Angeles  at- 
torney, they  would  be  voted  for  a  trustee  or  trustees  who 
would  be   impartial  and  impersonal  and   who  would   not 
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permit  the  administration  of  this  estate  to  be  influenced 
by  the  Attorney  General  of  the  State  of  California;  that 
the  particular  Board  of  Trade  which  Bell  had  in  mind 
was  the  aforesaid  entity  customarily  represented  by  Craig 
&  Weller  and  not  any  other  entity  with  a  similar  name 
doing  business  in  the  City  of  Los  Angeles;  that  Bell  in- 
structed the  members  and  affiliates  of  the  bankrupt  cor- 
poration to  contact  all  creditors  in  the  case  and  to  urge 
them  to  file  their  claims  and  to  suggest  to  them  that  they 
place  their  claims  [37]  with  the  Board  of  Trade  or  with 
Raphael  Dechter  if  they  did  not  have  attorneys  of  their 
own  to  represent  them;  that  Bell's  aforesaid  determination 
to  control  the  appointment  of  the  trustee  or  trustees  in 
this  case  was  intensified  by  the  fact  that  he  learned  that 
the  Attorney  General  of  the  State  of  California  was  en- 
deavoring to  secure  claims  of  creditors  for  voting  pur- 
poses in  the  selection  of  the  trustee  or  trustees  in  this 
matter. 

VI. 

I  find  that  it  has  not  been  shown  that  at  the  outset  of 
this  case  the  Board  of  Trade  or  Craig  and  Weller  or  their 
associates  represented  any  creditors  in  this  matter;  I- 
further  find  that  after  the  commencement  of  this  proceed- 
ing claims  of  creditors  were  solicited  by  or  on  behalf  of 
the  Board  of  Trade  for  voting  purposes  in  the  selection 
of  the  trustee  or  trustees  in  this  case  and  that  claims  were 
likewise  solicited  by  the  Attorney  General  of  the  State  of 
California  for  the  same  purpose. 

I  further  find  that  as  a  result  of  the  aforesaid  solicita- 
tion, claims  were  secured  by  the  Board  of  Trade  and  were 
subsequently  voted  by  Craig  &  Weller  and  their  associates 
in  the  selection  of  the  trustees  in  this  matter;  I  further 
find  that  Craig  &  Weller  and  their  associates  had  actual 


Rule,  a  nonprofit  California  corporation,  etc.        33 

knowledge  of  the  fact  that  claims  in  this  case  were  being 
solicited  for  voting  i)urposes  by  or  on  behalf  of  the  Board 
of  Trade. 

VII. 

I  find  that  at  the  first  meeting  of  creditors  in  this  case 
on  December  4,  1945,  claims  secured  by  the  Board  of 
Trade  were  voted  by  Craig  &  Weller  anrl  their  associates 
in  the  selection  of  trustees  and  that  at  the  continued  first 
meeting  on  January  2nd  and  January  3rd,  1946,  claims 
secured  by  the  Board  of  Trade  were  voted  by  Craig  & 
Weller  and  their  associates;  that  claims  were  also  voted 
by  Raphael  Dechter,  by  the  Attorney  General  and  by 
others;  that  objection  was  made  by  the  Attorney  General 
to  the  claims  voted  by  \38]  Raphael  Dechter  uj^on  the 
ground  that  the  bankrupt  had  been  instrumental  in  for- 
warding claims  to  him;  that  said  objection  was  sustained 
and  that  the  claims  represented  by  Raphael  Dechter  were 
not  allowed  to  be  considered  in  the  selection  of  the  trus- 
tees; that  it  was  not  disclosed  at  the  first  meeting  of 
creditors  or  at  the  continued  first  meeting  that  Bell  had 
also  instructed  the  members  and  affiliates  of  the  bankrupt 
corporation  to  suggest  to  creditors  that  they  place  their 
claims  with  the  Board  of  Trade;  that  that  fact  did  not 
come  to  the  attention  of  the  Referee  until  after  the  trus- 
tees had  been  appointed  and  had  qualified. 

VIII. 

I  find  that  at  the  continued  first  meeting  of  creditors 
on  January  2nd  and  January  3rd.  1946,  the  creditors 
whose  claims  were  allowed  to  be  voted  divided  into  two 
groups ;  that  one  group  was  represented  exclusively  bv  the 
Attorney  General:  that  the  other  group  included  the 
creditors  whose  claims  were  \'oted  by  Craig  &  \\'ellcr  and 
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their  associates;  that  said  last  mentioned  group  was  found 
to  have  the  required  majority  of  all  claims  which  were 
allowed  to  be  voted  and  was,  therefore,  entitled  to  select 
the  trustees,  subject  to  the  approval  of  the  Referee;  that 
after  certain  proceedings  were  had,  the  said  last  mentioned 
group  voted  their  claims  for  the  said  Paul  W.  Sampsell, 
L.  Boteler  and  Stewart  McKee  and  they  were  thereupon 
appointed  as  trustees  in  the  case;  that  the  said  trustees 
could  not  have  been  elected  without  the  claims  which  were 
secured  by  the  Board  of  Trade  and  which  were  voted  by 
Craig  &  Weller  and  their  associates  for  the  said  trustees. 

IX. 

I  find  that  Craig  &  Weller  or  their  associates  do  not 
represent  any  interest  adverse  to  the  trustees  or  this 
estate;  I  find,  however,  that  there  was  a  connection  be- 
tween Craig  &  Weller  and  their  associates  on  the  one 
hand  and  the  bankrupt  corporation  on  the  other,  in  that 
even  if  it  was  done  without  the  knowledge  of  [39]  the 
Board  of  Trade  or  of  Craig  &  Weller  or  their  associates, 
the  members  and  affiliates  of  the  bankrupt  corporation  did, 
in  fact,  follow  the  aforesaid  instructions  of  Mr.  Bell  and 
did  suggest  to  creditors  in  this  case,  either  orally  or  in 
writing,  that  they  place  their  claims  with  the  said  Board 
of  Trade  for  voting  purposes  in  the  selection  of  the  trustee 
or  trustees  in  this  case,  and,  at  the  same  time,  the  claims 
of  the  said  creditors  were  being  solicited  by  or  on  behalf 
of  the  said  Board  of  Trade  for  such  voting  purposes, 
of  which  fact  Craig  &  Weller  and  their  associates  hacj 
actual  knowledge. 

X. 

I  find  that  it  is  a  well  recognized  rule  in  bankruptcy 
that   the  bankrupt  and   his   counsel   should   refrain   from 
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participating  directly  or  indirectly  in  the  appointment  of 
the  trustee  or  the  selection  of  his  attorneys  and  I  further 
find  that  it  is  extremely  vital  that  this  rule  be  followed  in 
this  case  and  that  the  attorneys  for  the  trustees  in  this 
matter  be  entirely  free  from  any  connection,  however 
remote,  with  the  bankrupt  or  with  Mr.  Bell  for  the  reason, 
among  other  things,  that  from  the  very  commencement 
of  this  proceeding,  the  bankrupt  has  contended  that,  al- 
though in  bankruptcy,  it  is  a  solvent  entity  and  is  entitled 
to  be  heard  on  all  matters  pertaining  to  the  administration 
of  the  estate  and  the  liquidation  of  its  assets. 

XI. 
I  find  that  the  trustees  in  this  case  are  obligated,  among 
other  things,  to  thoroughly  investigate  the  charge  made 
in  the  aforesaid  State  Court  Action  that  Mr.  Bell  applied 
to  his  own  use  large  sums  of  money  belonging  to  the 
bankrupt  corporation,  and  that,  if  sufficient  evidence  is 
discovered,  their  attorneys  must  prosecute  the  matter  with 
the  utmost  vigor  against  Mr.  Bell;  that,  accordingly,  it  is 
absolutely  indispensable  that  the  attorneys  for  the  trustees 
be  entirely  free  from  even  the  suggestion  or  suspicion  of 
collusion  with  the  bankrupt  or  with  Mr.  Bell.   [40] 

XII. 

I  find  that  it  has  long  been  the  custom  in  this  district 
for  a  trustee  in  bankruptcy,  everything  being  equal,  to 
employ  as  his  counsel  the  attorney  who  voted  him  into 
office;  I  further  find  that  the  reason  for  the  selection  by 
the  trustees  in  this  case  of  Craig  &  W'eller  and  their 
associates  as  their  counsel,  in  addition  to  Mr.  Walker,  is 
the  fact  that  the  trustees  were  elected  by  the  claims  voted 
in  their  behalf  by  Craig  &  Weller  and  their  associates: 
I   further   find  that  experienced  and   qualified   attornevs, 
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other  than  Craig  &  Weller  and  their  associates,  were  and 
are  available  for  employment  by  the  trustees. 

XIII. 

I  find  and  I  am  satisfied  that  the  employment  by  the 
trustees  of  Craig  &  Weller  and  their  associates  as  their 
counsel  would  not  be  to  the  best  interests  of  this  estate 
for  these  reasons: 

(1)  That  the  employment  by  the  trustees  of  Craig 
&  Weller  and  their  associates  would  leave  this  Court 
and  this  estate  open  to  the  charge,  even  if  it  were 
unwarranted,  that  the  said  attorneys  were  influenced 
in  the  discharge  of  their  duties  and  responsibilities, 
to  the  advantage  or  benefit  of  the  bankrupt  corpora- 
tion or  its  president  and  dominating  personality,  Mr. 
Bell,  by  something  which  occurred  at  the  time  of  the 
appointment  of  the  trustees  in  this  case. 

(2)  That  such  charge,  if  made,  even  though  it 
proved  to  be  without  foundation,  would  bring  into 
question  the  fair  and  impartial  administration  of  this 
estate  and  would  cast  a  doubt  upon  the  integrity  of 
this  Court.   [41] 

From  the  foregoing  findings  of  fact,  I  arrive  at  the 
following  conclusions  of  law: 

CONCLUSIONS  OF  LAW 

I  conclude  that  the  petition  of  the  trustees  for  leave 
to  employ  Craig  &  Weller  and  their  associates,  as  their 
attorneys,  should  be  denied,  without  prejudice,  however, 
to  the  right  of  the  said  trustees  to  employ  other  counsel 
of  their  own  selection,  in  addition  to  Mr.  Walker,  subject 
only  to  the  approval  of  this  Court. 
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Upon  the  foregoing  findings  of  fact  and  conclusions  of 
law,  I  now  make  the  following  order: 

ORDER 
It  is  ordered  that  the  petition  of  Paul  W.  Sampsell,  L. 
Boteler  and  Stewart  McKee,  the  trustees  in  this  matter, 
for  leave  to  employ  Messrs.  Craig  &  Weller  and  their  as- 
sociates, Thomas  S.  Tobin  and  Martin  Gendel,  as  their 
attorneys  in  this  case,  be  and  it  hereby  is  denied,  without 
prejudice,  however,  to  the  right  of  the  said  trustees  to 
employ  other  counsel  of  their  own  selection,  in  addition  to 
Irving  M.  Walker,  subject  only  to  the  approval  of  this 
Court. 

Dated:    February  12,  1947. 

BENNO  M.  BRINK, 
Referee  in  Bankruptcy. 

[Endorsed]:    Filed  Feb.  12,  1947. 
[Endorsed]:    Filed  Mar.  3,  1947.  [42] 


[Title  of  District  Court  and  Cause] 

PETITION  FOR  REVIEW  OF  REFEREE'S  ORDER 
DENYING  RIGHT  OF  TRUSTEES  TO  EM- 
PLOY COUNSEL 

To  the  Honorable  Benno  M.  Brink,  Referee  in  Bank- 
ruptcy : 

Come  now  your  petitioners,  Paul  W.  Sampsell,  L. 
Boteler,  Stewart  McKee,  Frank  C.  Weller  of  Craig  & 
Weller,  Thomas  S.  Tobin  and  Martin  Gendel.  and  re- 
spectfully represent  as  follows: 

I. 

That  Paul  W.  Sampsell,  L.  Boteler  and  Stewart  Mc- 
Kee are  the  duly  elected,  qualified  and  acting  trustees  in 
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the  within  bankruptcy  proceedings;  that  on  December  20, 
1946,  this  Court  reaffirmed  the  order  of  Hon.  Wm.  C. 
Mathes,  Judge  of  the  District  Court,  dated  February  7, 
1946,  whereby  Frank  C.  Weller,  of  Craig  &  Weller, 
Thomas  S.  Tobin  and  Martin  Gendel  were  determined  to 
be  parties  to  the  within  proceedings. 

II. 

That  on  January  11,  1946,  Paul  W.  Sampsell,  L.  Boteler 
and  Stewart  McKee,  your  petitioners,  as  trustees  in  bank- 
ruptcy in  the  above  entitled  matter,  filed  a  petition  with 
the  Referee  in  charge  of  this  proceedings.  Honorable 
Benno  M.  Brink,  for  employment  of  counsel  consisting 
of  Frank  C.  Weller  of  Craig  &  Weller,  with  whom  would 
be  associated  Thomas  S.  Tobin  and  Martin  Gendel  and 
Irving  M.  [43]  Walker,  all  of  Los  Angeles,  California,  to 
act  as  attorneys  for  your  petitioners  as  trustees  in  the 
within  bankruptcy. 

That  said  petition  was  accompanied  by  the  affidavit  of 
Frank  C.  Weller,  Thomas  S.  Tobin,  Martin  Gendel  and 
Irving  M.  Walker,  stating  under  oath  that  they,  nor  none 
of  them  are,  or  ever  have  been  employed  by,  or  connected 
with  the  bankrupt  or  debtor,  or  with  any  other  person 
having  an  interest  adverse  to  the  receivers,  trustees,  or  the 
creditors,  and  that  they,  nor  none  of  them  are  in  any  way, 
either  directly  or  indirectly,  under  obligation  of  any  kind 
or  description  to  the  debtor,  nor  have  any  interest  adverse 
to  the  trustees  herein. 

III. 

That  after  the  filing  of  said  Petition  for  Employment  of 
Counsel,  which  counsel  were  the  unanimous  selection  of 
your  petitioners  as  trustees  in  bankruptcy  herein,  Honor- 
able Benno  M.  Brink,  Referee  in  Bankruptcy  in  charge  of 
this  proceeding,  on  January  14,  1946,  rejected  the  petition 
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of  your  trustees  in  so  far  as  Messrs.  Craig  &  Wcller, 
Thomas  S.  Tobin  and  Martin  Gendel  were  concerned,  and 
made  and  entered  an  order  denying  the  trustees'  petition 
to  employ  Craig  &  W'eller  and  their  associates,  and  reserv- 
ing jurisdiction  to  make  a  further  order  in  connection  with 
the  apphcation  of  said  trustees. 

IV. 

That  thereafter,  on  January  22,  1946,  the  Referee  made 
a  second  order  supplementing  his  order  of  January  14, 
1946,  and  expanding  the  same,  but  nevertheless  denying 
your  petitioners'  petition  to  employ  Messrs.  Craig  &  Weller 
and  their  associates  as  counsel  for  the  trustees  herein. 

V. 

That  the  trustees  named  herein  duly  filed  their  petition 
for  the  review  of  the  said  orders  of  January  14,  1946, 
and  January  22,  1946,  and  the  said  orders  were  affirmed 
before  the  vsaid  Honorable  Wm.  C.  Mathes,  Judge  of  the 
within  District  Court;  thereafter,  the  trustees  and  their 
proposed  counsel,  as  appellants  in  intervention,  duly  ap- 
pealed and  the  matter  was  heard  and  reversed  by  the 
United  States  Circuit  Court  of  Appeals,  for  the  Xinth 
Circuit,  and  the  case  was  remanded  to  this  court  for  a 
judicial  hearing  on  the  merits  of  the  original  petition  of 
the  trustees  for  the  appointment  of  Frank  C.  Weller  of 
[44]  Craig  &  Weller,  Thomas  S.  Tobin  and  Martin 
Gendel.  (C.  C.  A.  9th.  157  Fed.  (2)  910) ;  that  pursuant 
to  the  aforesaid  decision  on  appeal  before  the  United 
States  Circuit  Court  of  Appeals,  the  trustees,  petitioners 
herein,  on  December  11,  1946,  filed  a  petition  for  a  judicial 
hearing  of  their  original  petition  for  the  employment  of 
the  said  attorneys,  and  intervening  petitioners  herein,  and 
thereafter  hearings  were  held  before  this  court  on  Decem- 
ber 16,  1946,  December  20,  1946,  and  on  January  2,  1947. 
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That  after  the  consideration  of  written  and  oral  testimony 
the  Referee  herein  did,  on  the  12th  day  of  February,  1947, 
sign  findings  of  fact  and  conclusions  of  law,  and  pursuant 
thereto  the  following  order  was  entered  on  the  12th  day 
of  February,  1947: 

*'It  is  ordered  that  the  petition  of  Paul  W.  Samp- 
sell,  L.  Boteler  and  Stewart  McKee,  the  trustees  in 
this  matter,  for  leave  to  employ  Messrs.  Craig  & 
Weller  and  their  associates,  Thomas  S.  Tobin  and 
Martin  Gendel,  as  their  attorneys  in  this  case,  be  and 
it  hereby  is  denied,  without  prejudice,  however,  to 
the  right  of  the  said  trustees  to  employ  other  counsel 
of  their  own  selection,  in  addition  to  Irving  M. 
Walker,  subject  only  to  the  approval  of  this  Court." 

VI. 

That  the  aforesaid  order  of  February  12,  1947,  is  er- 
roneous for  the  following  reasons: 

(a)  The  findings  of  fact  do  not  sustain  the  con- 
clusions of  law  and  the  aforesaid  order; 

(b)  No  substantial  evidence  was  introduced  at  the 
time  of  the  hearing  nor  was  found  as  a  finding  of 
fact  which  would  in  any  manner  sustain  the  conclu- 
sions of  law  and  the  order  of  the  Referee; 

(c)  The  aforesaid  order  violates  the  fundamental 
rules  of  law  as  reiterated  by  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  in  the 
prior  appeal  on  this  matter  to  the  effect  that  [45] 
only  in  the  rarest  cases  shall  the  petition  for  em- 
ployment by  trustees  of  counsel  of  their  own  choice 
be  denied  by  a  Referee  in  Bankruptcy; 

(d)  The  Referee  having  found  that  the  proposed 
counsel  had  no  interest  adverse  to  the  within  estate, 
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having  foiiiid  that  the  solicitation  by  the  bankrupt 
was  not  in  conspiracy  with  or  with  the  knowledge 
of  the  proposed  counsel  and  that  the  solicitation  was 
for  the  express  purpose  that  the  claims  "...  would 
be  voted  for  a  trustee  or  trustees  who  would  be  im- 
partial and  impersonal  and  who  would  not  j^ermit  the 
administration  of  this  estate  to  be  influenced  by  the 
Attorney  General  of  the  State  of  California  .  .  .", 
these  findings  did  not  justify  the  exercise  of  any 
alleged  judicial  discretion  by  the  Referee  permitting 
the  denial  of  the  petition  for  employment  as  filed  by 
the  trustees,  petitioners  herein. 

VII. 

In  connection  with  the  within  petition  for  review  your 
petitioners  request  that  the  following  documents  be  cer- 
tified to  the   District  Judge. 

1.  Voluntary  Petition  in  Bankruptcy; 

2.  Order  of  Adjudication  and  Reference; 

3.  Order  of  January  3,  1946,  appointing  Paul 
W.  Sampsell,  L.  Boteler  and  Stewart  McKee  as 
trustees ; 

4.  Order  approving  bond  of  trustees; 

5.  Trustee's  petition  for  employment  of  counsel 
Craig  &  Weller,  Thomas  S.  Tobin,  Martin  Gendel 
and  Irving  M.  Walker,  together  with  the  affidavits 
of  proposed  counsel  attached  thereto  and  filed  Janu- 
ary   11,    1946; 

6.  Orders  dated  January  14.  1946,  and  January 
22,  1946,  denying  trustee's  petition  to  appoint  Craig 
&  Weller  [46]  and  their  associates  as  attorneys  for 
the  trustees; 
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7.  Petition  of  your  trustees  for  a  hearing  on 
their  original  petition  for  the  employment  of  the 
aforesaid  attorneys,  dated  December   11,   1946; 

8.  Findings  of  Fact,  conclusions  of  law  and  or- 
der of  the  Referee,  dated  February  12,  1947,  deny- 
ing the  petition  of  trustees  to  employ  the  named 
counsel  therein  which  trustees'  petition  was  filed 
January  11,  1946,  and  for  the  hearing  of  which 
petition  the  further  petition  was  filed  by  the  trustees 
on  December  11,  1946. 

Wherefore,  your  petitioners  pray  for  a  review  of  said 
order  of  February  12,  1947,  by  the  Judge  of  the  District 
Court,  and  that  said  order  be  reversed  and  that  the  peti- 
tion of  Paul  W.  Sampsell,  L.  Boteler  and  Stewart  McKee 
for  leave  to  employ  Frank  C.  Weller  of  Craig  &  Weller, 
and  their  associates,  Thomas  S.  Tobin  and  Martin  Gendel, 
in  addition  to  Irving  M.  Walker,  as  their  attorneys  in 
this  case,  be  approved  and  granted. 

PAUL  W.  SAMPSELL 
L.   BOTELER  & 
STEWART  McKEE 
By  Paul   W.   Sampsell 
Trustees  in  Bankruptcy,  appearing  in  propria  persona 

CRAIG  &  WELLER  & 
FRANK  C.  WELLER 
By  Frank  C.  Weller 
Thomas   S.   Tobin 
Martin  Gendel   [47] 
[Verified.] 

[Endorsed]  :    Filed  Feb.  19,  1947. 

[Endorsed]  :    Filed  Mar.  3,  1947.  [48] 
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NOTICE  OF  HEARING  OF  PETITION  ON  RE- 
VIEW BY  TRUSTEES,  ET  AL.,  RE:  EM- 
PLOYMENT OF  COUNSEL 

To  Paul  W.  Sampsell,  Stewart  McKee,  L.  Boteler,  Craig 
&  Weller,  Thomas  S.  Tobin  and  Martin  Gendel: 

You  and  Each  of  You  will  Please  Take  Notice  that 
the  hearing  on  the  Petition  filed  by  you  for  review  of 
the  order  of  February  12,  1947,  of  Referee  Brink,  deny- 
ing the  right  of  the  Trustees  to  employ  certain  counsel 
will  be  heard  before  the  Hon.  William  D.  Mathes,  in  his 
courtroom  on  the  2nd  floor  of  the  Federal  Building,  Los 
Angeles,  California,  said  hearing  to  be  held  on  the  24th 
day  of  March,  1947,  at  the  hour  of  10  o'clock  a.  m.,  or 
as  soon  thereafter  as  counsel  can  be  heard. 

Dated  this   10th  day  of  March,   1947. 

MARTIN   GENDEL 

Of  Counsel  for  Petitioners 

[Endorsed]  :    Filed  Mar.  10,  1947.   [49] 
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In  the  District  Court  of  the  United  States 
Southern  District  of  Cahfornia 

Central  Division 
In   Bankruptcy   No.   44,128-WM 

In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE, 
a   non-profit    Cahfornia   corporation, 

Bankrupt. 

ORDER  OF  JUDGE  ON  PETITION  FOR  REVIEW 
OF  REFEREE'S  ORDER  OF  FEBRUARY  12, 
1947 

Upon  the  petition  for  review  of  the  trustees  filed  Feb- 
ruary 19,  1947;  and  upon  the  certificate  of  Referee  Benno 
M.  Brink  filed  March  3,  1947;  and  upon  the  proceedings 
had  before  the  Referee  as  appears  from  his  certificate; 
and  upon  hearing  the  interveners  Frank  C.  Weller,  Thomas 
S.  Tobin  and  Martin  Gendel,  appearing  by  Martin  Gendel, 
Esquire,  the  petitioners  not  appearing,  and  no  one  appear- 
ing as  adversary  to  the  petition  for  review; 

It  Is  Ordered  that  the  order  of  the  Referee  dated 
February  12,  1947,  denying  the  ex  parte  petition  of  the 
trustees  for  leave  to  employ  Frank  C.  Weller,  Thomas  S. 
Tobin  and  Martin  Gendel  as  counsel  for  the  trustees  be 
and  is  hereby  reversed  and  set  aside,  and  that  the  Referee's 
findings  of  fact  and  conclusions  of  law  on  said  petition 
be  and  are  hereby  vacated  and  set  aside;  and  the  matter 
is  hereby  recommitted  [50]  to  the  Referee  with  directions 

(1)  to  hold  further  hearing  on  the  petition  of  the 
trustees  filed  January  11,  1946,  for  leave  to  employ  Frank 
C.  Weller  [Craig  &  Weller],  Thomas  S.  Tobin  and  Martin 
Gendel  as  counsel; 
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(2)  to  hear  all  competent,  relevant  and  material  evi- 
dence which,  after  due  notice  of  the  time  and  place  fixed 
for  the  hearing,  may  be  adduced  at  such  hearing  in  sup- 
port of  or  in  opposition  to  said  ex  parte  petition  of  the 
trustees  for  leave  to  employ  certain  counsel  [cf.  Appeal 
of  Sampsell,  et  al.,  157  F.  (2d)  910,  911  (C.  C.  A.  9th, 
1946)]; 

(3)  From  all  the  evidence  adduced,  including  matters 
judicially  noticed,  to  make  written  findings  of  fact  and 
conclusions  of  law  specifying,  among  other  things, 

(a)  whether  the  trustees,  and  each  of  them,  now 
ask  that  their  petition  filed  January  11,  1946,  for 
leave  to  employ  Frank  C.  Weller  [Craig  &  Waller], 
Thomas  S.  Tobin  and  Martin  Gendel  as  counsel  be 
granted ; 

(b)  whether  the  verified  petition  of  the  trustees 
seeking  leave  to  employ  the  interveners  Frank  C. 
Weller,  Thomas  S.  Tobin  and  Martin  Gendel  states 
"the  reasons  for  [their]  selection,"  as  required  by 
General  Order  44  [11  U.  S.  C.  foil.  §  53,  p.  109]  ; 

(c)  whether  the  trustees,  or  any  of  them,  directly 
or  indirectly  in  any  way  or  manner,  agreed  or  ar- 
ranged to  employ  Frank  C.  Weller  and  Thomas  S. 
Tobin  and  Martin  Gendel.  or  any  of  them,  as  counsel 
for  one  or  more  of  the  trustees  prior  to  the  final  vot- 
ing of  the  creditors'  claims  represented  by  the  inter- 
veners, or  one  or  more  of  them,  upon  the  [51]  elec- 
tion of  trustees ; 

(d)  whether  one  of  the  reasons  for  the  selection 
of  the  interveners,  or  any  one  or  more  of  them,  as 
counsel  is  the  fact  that  the  interveners  represented 
creditors'  claims  aggregating  a  majority  in  number 
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and  amount,  and  voted  such  claims  at  the  election  of 
trustees  in  favor  of  the  petitioners,  or  any  of  them; 

(e)  whether  any  of  the  creditors  who  are  repre- 
sented by  the  interveners  in  this  proceeding  had  ever 
been  represented  by  the  interveners,  or  any  of  them, 
prior  to  the  date  of  filing  of  the  original  petition 
herein  on  November  1,  1945; 

(f )  whether  the  bankrupt  is  the  alter  ego  of  Arthur 
L.  Bell; 

(g)  whether  the  bankrupt  or  Arthur  L.  Bell,  or 
any  of  the  attorneys  for  either  of  them,  directly  or 
indirectly  in  any  way  or  manner,  solicited  any  creditor 
to  appoint  the  interveners,  or  any  of  them,  as  attorney 
for  such  creditor  in  this  bankruptcy  proceeding,  and 
if  so,  state  the  names  of  such  creditors,  the  nature 
and  amount  and  date  of  verification  and  date  of  filing 
of  their  claims,  and  in  what  manner  the  appointment 
of  the  interveners,  or  any  of  them,  to  represent 
such  creditor  was  brought  about; 

(h)  whether  the  interveners  and  each  of  them 
have,  since  the  commencement  of  these  proceedings, 
had  no  "connection  whatsoever  with  the  bankrupt"  as 
alleged  in  the  petition  of  the  trustees,  and  if  that 
allegation  be  untrue,  what  the  facts  are  on  the  sub- 
ject; [52] 

(i)  whether  at  the  time  of  filing  of  the  "Trustees' 
Petition  for  Authority  to  Employ  Counsel,"  dated 
January  11,  1946,  the  interveners,  and  each  of  them, 
"were  not  under  any  obligation  whatsoever  to  said 
bankrupt"  as  alleged  in  the  petition  of  the  trustees, 
and  if  that  allegation  be  untrue,  what  the  facts  are 
on  the  subject; 
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(j)  whether  the  trustees'  petition  states  "all  of 
the  .  .  .  connections  [of  Frank  C.  Weller,  Thomas 
S.  Tobin  and  Martin  Gendel,  and  each  of  them]  with 
the  bankrupt     .     .     .     the  creditors     .      .  and 

their  respective  attorneys,"  as  required  by  General 
Order  44,  and  if  not,  what  the  facts  are  on  the 
subject ; 

(k)  whether  since  the  commencement  of  these 
proceedings  on  November  1,  1945,  any  "connections", 
within  the  meaning  of  General  Order  44,  have  existed 
between  the  interveners  Frank  C.  Weller,  Thomas 
S.  Tobin  and  Martin  Gendel,  or  any  of  them,  and 
any  of  the  attorneys  for  the  bankrupt,  or  "the  credi- 
tors or  any  other  party  in  interest,"  and  if  so,  what 
the  facts  are  on  the  subject; 

(1)  whether  the  interests  of  each  of  the  creditors 
represented  by  the  interveners,  or  any  of  them,  in 
this  proceeding  "are  identical  with  those  of  your 
petitioners  [the  trustees]"  as  alleged  in  the  petition 
of  the  trustees,  and  if  that  allegation  be  untrue,  what 
the  facts  are  on  the  subject; 

(m)  whether  the  representation  by  the  interveners, 
or  one  or  more  of  them,  of  "a  number  of  unsecured 
creditors"  would  or  might  constitute  a  representation 
of  any  interest  adverse  to  the  [53]  trustees  or  the 
estate  within  the  meaning  of  General  Order  44,  and 
if  so,  what  the  facts  are  on  the  subject; 

(n)  whether  the  bankrupt  or  any  of  its  attornevs. 
or  any  other  person,  furnished  the  interveners,  or 
any  of  them,  or  any  client  of  the  interveners,  or  anv 
of  them,  with  a  list  of  all  or  part  of  the  creditors 
of  the  bankrupt  [see  exhibit  in  file:    Letter  of  Board 
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of    Trade    of    San    Francisco,    dated    December    26, 
1945],  and  if  so,  what  the  facts  are  on  the  subject; 

(o)  whether  the  interveners,  or  any  of  them,  or 
any  client  of  the  interveners,  or  any  of  them,  ad- 
vanced expenses  for  the  soHcitation  of  claims  or  pur- 
chased claims  to  be  represented  by  the  interveners, 
or  any  of  them,  and  if  so,  what  the  facts  are  on  the 
subject; 

(p)  whether,  if  any  client  of  any  of  the  inter- 
veners has  advanced  funds  for  the  benefit  of  said 
attorneys,  there  is  any  agreement  or  arrangement  to 
reimburse  such  client,  directly  or  indirectly  in  any 
way  or  manner,  out  of  fees  or  expenses  which  might 
be  allowed  the  interveners  if  appointed  counsel  for 
the  trustees  herein  or  otherwise,  and  if  so,  what  the 
facts  are  on  the  subject; 

(q)  whether,  if  the  bankrupt  solicited  or  caused 
to  be  solicited  claims  voted  by  the  interveners  or  any 
of  them,  such  solicitation  was  done  upon  the  under- 
standing or  arrangement,  directly  or  indirectly  in  any 
way  or  manner,  that  such  claims  would  be  voted  for 
trustees  who  would  act  favorably  toward  the  bank- 
rupt and  Arthur  L.  Bell  and  the  [54]  attorneys  for 
the  bankrupt  and  Arthur  L.  Bell,  or  any  of  them,  and 
if  so,  what  the  facts  are  on  the  subject; 

(r)  whether,  if  the  bankrupt  solicited  or  caused 
to  be  solicited  claims  voted  by  the  interveners,  or  any 
of  them,  such  solicitation  was  known  to  the  inter- 
veners, or  any  of  them,  prior  to  the  voting  of  such 
claims  for  the  election  of  trustees  herein,  and  if  so, 
what  the  facts  are  on  the  subject; 
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(s)  whctluT  the  att(jnicy.s  for  the  bankrupt,  or 
any  of  them,  did  participate  directly  or  indirectly  in 
any  way  or  manner,  in  the  appointment  of  the  trus- 
tees or  in  the  selection  of  attorneys  for  the  trustees, 
and  if  so.  what  the  facts  are  on  the  subject; 

(t)  what  is  the  "something  which  occurred  at  the 
time  of  the  api)ointment  of  the  trustees  in  this  case" 
to  which  the  Referee  refers  at  page  8,  lines  23-24 
[Par.  XIII  (1)  of  the  findings  of  fact  dated  Febru- 
ary 12,  1947; 

(u)  if  any  of  the  facts  found  are  not  based  upon 
evidence  adduced  at  hearings  on  the  petition,  but  are 
judicially  noticed,  state  the  facts  of  which  judicial 
notice  is  taken  and  the  source  of  judicial  knowledge 
of  each  such  fact  [cf.  National  Fire  Ins.  Co.  v. 
Thompson,  281  U.  S.  331,  ?>Z6  (1930);  Freshman  v. 
Atkins,  269  U.  S.  121,  124  (1925);  McLeod  v. 
Boone,  91  F.  (2d)  71   (C.  C  A.  9th,  1937)];  and 

(4)  enter  an  appropriate  order  predicated  upon  such 
findings  of  fact  and  conclusions  of  law;  and   [55] 

It  Is  Further  Ordered  that  the  Clerk  this  day  forward 
copies  of  this  order  by  United  States  mail  to 

(1)  Referee  Benno  M.  Brink; 

(2)  The  attorneys  for  the  Trustees;  and 

(3)  The  Interveners. 
July  11,  1947. 

WM.   C.   MATHES 

United  States  District  Judge 

Judgment  entered  Jul.  11.  1947.  Docketed  Jul.  11. 
1947.  Book  11,  page  20.  Edmund  L.  Smith,  Clerk;  by 
Theodore  Hocke.  Deputy. 

[Endorsed]:    Filed  Jul.   11,   1947.   [56] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

To  the  Honorable  Wm.  C.  Alathes,  Judge  of  the  Above 
Entitled  Court; 

To   the   Honorable   Benno   M.    Brink,   Referee   in   Bank- 
ruptcy of  the  Above  Entitled  Court;  and, 

To  Edmund  L.  Smith,  Esq.,  Clerk  of  Said  Court: 

You  and  Each  of  You  Will  Please  Take  Notice,  and 
Notice  Is  Hereby  Given,  that  Paul  W.  Sampsell,  L. 
Boteler,  and  Mclntyre  Faries,  as  successor  to  Stewart 
McKee,  the  duly  qualified  and  acting  trustees  in  bank- 
ruptcy in  the  above  named  bankruptcy  proceeding,  and 
Frank  C.  Weller,  Thomas  S.  Tobin,  and  Martin  Gendel, 
duly  authorized  interveners,  and  each  of  them,  hereby 
appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  from  that  order,  final  judgment 
and  decree  entitled  "Order  of  Judge  on  Petition  for  Re- 
view of  Referee's  Order  of  February  12,  1947"  filed, 
docketed  and  entered  in  the  above  entitled  matter  on  the 
11th  day  of  July,  1947. 

Dated:    August  18th,  1947. 

FRANK  C.  WELLER 
THOMAS  S.  TOBIN 
MARTIN  GENDEL 
By  Martin  Gendel 

Attorneys  for  Appellants 

[Endorsed]  :    Filed  Aug.  19,  1947.   [57] 
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[Title  of  District  Court  and  Cause  J 

APPELLANTS'  STATEMENT  OF  POINTS  ON 

APPEAL 

To  the  Honorable  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  to  the  Above  En- 
titled Court: 

Come  now  the  appellants  Paul  W.  Sampsell,  L.  Boteler 
and  Mclntyre  Paries  as  successor  to  Stewart  McKee,  the 
duly  qualified  and  acting-  trustees  in  bankruptcy  in  the 
above  named  bankruptcy  proceeding,  and  Frank  C.  Wel- 
ler,  Thomas  S.  Tobin  and  Martin  Gendel,  duly  authorized 
interveners  in  said  proceedings,  and  state  that  the  points 
on  which  they  intend  to  rely  on  the  appeal  in  this  pro- 
ceeding are  as  follows : 

L  The  ''Order  of  the  Judge  on  Petition  for  Review 
of  Referee's  Order"  for  leave  to  employ  certain  counsel, 
is  erroneous  in  that  there  were  no  facts  before  the  Referee 
or  the  District  Judge  which  would  in  anywise  justify  the 
exercise  of  any  possible  judicial  discretion  to  deny  to  the 
trustees  in  the  within  bankruptcy  proceeding  the  right 
to  employ  qualified  counsel  of  their  own  choice,  where  em- 
ployment of  counsel  by  said  trustees  was  proper. 

2.  Said  order  is  erroneous  in  that  a  referee  in  bank- 
ruptcy has  no  right  to  refuse  to  authorize  trustees  in 
bankruptcy  to  employ  qualified  counsel  of  their  own  choice 
when  employment  by  said  trustees  is  otherwise  proper, 
unless  facts,  recognizable  at  a  judicial  hearing  [58]  show- 
ing grave   disqualifications   of   such   counsel,   and   limited 
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only  to  the  rarest  cases,  are  presented  to  the  referee  and 
are  properly  findings  of  fact  in  support  of  such  an  order. 

3.  That  the  order  of  the  District  Judge  from  which 
the  within  review  is  taken  is  erroneous  for  the  reason 
that  the  matters  involved  before  the  District  Judge  and 
the  Referee  unreasonably  delay  the  expressed  desire  of 
the  trustees  in  the  instant  bankruptcy  case  to  employ 
and  use  the  counsel  of  their  original  choice,  as  reflected 
by  their  petition  of  January  11,  1946,  rather  than  to 
continue  to  be  compelled  to  use  interim  counsel;  admittedly 
the  administration  of  the  instant  case,  from  its  inception, 
has  required  active  and  vigorous  participation  by  the  at- 
torneys for  the  trustees;  in  view  of  the  fact  that  con- 
siderable delay  had  been  incurred  by  the  present  appellants 
being  required  to  take  the  first  appeal  in  this  matter  to 
this  Honorable  Court,  and  that  further  delay  had  been 
incurred  by  reason  of  the  necessity  for  the  hearing  occa- 
sioned by  the  order  of  this  Honorable  Court  (Appeal  of 
Sampsell  et  al.,  C.  C.  A.  9th,  1946  (157  Fed.  2d  910)) 
in  reversing  the  original  orders  of  the  Referee  and  Dis- 
trict Judge  in  this  matter,  it  would  appear  that  said  Dis- 
trict Judge  could  have  conducted  such  judicial  delibera- 
tions in  the  form  of  hearing  further  evidence  if  he  deemed 
it  necessary  to  enlarge  upon  the  findings  of  fact  as  there- 
tofore submitted  to  him  by  the  Referee  in  Bankruptcy, 
rather  than  to  re-refer  the  matters  of  inquiry  to  the 
Referee.  It  is  the  position  of  the  appellants,  predicated 
upon  the  evidence  and  the  findings  of  fact  submitted  by 
the  Referee  in  Bankruptcy  in  support  of  his  order  of 
February  12,  1947,  that  the  sole  judicial  discretion  exer- 
cisable by  the  District  Judge  was,  and  is,  to  grant  the 
petition  for  review  by  appellants,  and  to  reverse  the  order 
of  the  Referee.  [59] 
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4.  That  tlic  order  of  the  District  Judge  of  July  11, 
1947,  was  erroneous  for  the  reason  that  it  failed  to  con- 
tain therein  findings  of  fact  and  conclusions  of  law  sup- 
porting the  i)osition  of  the  District  Judge  in  refusing  to 
grant  the  petition  on  review  of  the  trustees  and  reversing 
the  order  of  the  Referee  dated  February  12,  1947. 

5.  That  the  order  of  the  District  Judge  dated  July  11, 
1947,  was  erroneous  in  that  it  not  only  disregarded  the 
law  of  the  case  binding  the  aforesaid  District  Court  and 
the  Referee  in  Bankruptcy  arising  by  virtue  of  the  judg- 
ment of  this  Court  made  and  entered  in  the  appeal  of 
Sampsell  et  al.  (C.  C.  A.  9th,  1946),  157  Fed.  (2d)  910, 
but,  also,  that  as  to  all  pertinent  inquiries  which  could 
concern  the  order  made  by  the  Referee  on  February  12, 
1947,  the  aforesaid  District  Judge  had  before  him  all 
of  the  evidence  and  the  findings  of  fact  of  the  said 
Referee,  which  evidence  and  findings  of  fact  unequivocally 
demonstrated  that  this  was  not  a  case  in  which  the 
Referee  could  exercise  his  judicial  discretion  and  deny 
the  appointment  of  counsel  as  requested  by  the  trustees 
in  their  original  petition  filed  January  11,  1946:  that  the 
aforesaid  order  of  the  District  Judge  dated  July  11,  1947, 
is  erroneous  for  the  reason  that  the  21  items  to  which 
the  said  court  directs  the  attention  of  the  Referee  in  Bank- 
ruptcy under  sub-division  3  of  said  order  are  either  cov- 
ered in  the  evidence  and  findings  of  fact  as  submitted  to 
the  aforesaid  District  Judge,  or  are  not  matters  which 
are  properly  to  be  considered  by  the  Referee  or  District 
Judge  in  considering  the  original  petition  for  leave  to 
employ  counsel  as  filed  by  the  trustees  in  this  proceeding. 
As  an  example  of  the  statement  of  this  point  on  appeal, 
your  appellants  respectfully  direct  the  attention  of  this 
court  to  [60]  item  No.  3-a  contained  in  the  order  of  the 
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District  Judge;  in  answer  to  this  inquiry  of  the  District 
Judge,  the  aforesaid  Judge  had  before  him  a  written 
and  verified  petition  for  hearing  signed  by  the  trustees 
in  bankruptcy  requesting  the  Referee  to  grant  their 
original  petition  of  January  11,  1946,  and  filed  with  the 
Referee  after  this  Honorable  Court  had  reversed  the  or- 
der of  May  10,  1946,  made  and  entered  by  this  District 
Judge;  in  addition  thereto  the  District  Judge  had  be- 
fore him  the  petition  for  review,  likewise  verified  by  the 
trustees  in  bankruptcy;  how  can  the  District  Judge  with 
propriety  inquire  as  to  whether  or  not  the  trustees  ask 
that  their  petition  filed  January  11,  1946,  be  granted? 

In  subdivision  3-b  the  District  Judge  questions  whether 
or  not  the  verified  petition  of  the  trustees  qualifies  with 
the  requirements  of  General  Order  44,  and  this  inquiry 
is  made  directly  in  the  face  of  the  judgment  of  this 
Court  entered  in  the  appeal  of  Sampsell  et  al.  (C.  C.  A. 
9th,  1946),  157  Fed.  (2d)  910,  wherein  this  Honorable 
Court  stated  as  follows: 

".    .    .    Every  requirement  of   General  Order  44  is 
fully  satisfied  by  the  allegations  of  the  petition.    .    .    ." 

As  a  further  example  of  the  errors  of  the  District  Judge, 
we  find,  in  paragraph  "f"  of  subdivision  3,  that  the  Dis- 
trict Judge  desires  the  Referee  to  make  a  finding  as  to 
whether  or  not  the  bankrupt  is  the  alter  ego  of  Arthur 
L.  Bell.  In  view  of  the  fact  that  the  appellants  have 
not  challenged  the  finding  of  the  Referee  to  the  efTect 
that  Arthur  L.  Bell  controlled  and  directed  the  bankrupt 
corporation,  how  [61]  can  we  possibly  be  concerned  with 
a  collateral  determination  of  a  matter  which  might  take 
many  weeks  of  evidence  to  determine? 
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6.  Said  (jrdcr  is  erroneous  in  ihat  it  deprives  the  trus- 
tees in  bankruptcy  of  the  rij^ht  to  select  counsel  of  their 
own  choice  and  it  deprives  the  appellants  in  intervention 
of  the  right  to  follow  their  profession,  all  without  due 
process  of  law,  because  of  the  lower  Courts'  undue  and 
unjustifiable  delay  in  the  determination  of  the  original 
petition  for  leave  to  employ  counsel  by  the  trustee. 

Dated:    August  18,  1947. 

FRANK  C.  WELLER 
THOMAS  S.  TOBIN 
MARTIN  GENDEL 
By  Martin  Gendel 

Attorneys    for   Appellants 

[Endorsed]  :    Filed  Aug.  19,  1947.  [62] 


[Title  of  District  Court  and  Cause] 

CONCISE  STATEMENT  OF  POINTS  ON  APPEAL 
AND  DESIGNATION  OF  RECORD  NECES- 
SARY FOR  CONSIDERATION  THEREOF  AND 
TO  BE  PRINTED 

To  the  Honorable  William  C.  Mathes,  Judge  of  the  Above 
Entitled  Court: 

For  their  concise  statement  of  points  on  appeal  on  which 
the  appellants  intend  to  rely,  the  appellants,  and  each  of 
them,  adopt  the  statement  of  points  filed  with  the  Clerk 
of  the  District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Central  Division. 

The  appellants  do  hereby  designate  and  adopt  the  state- 
ment of  points  as  their  assignments  of  errors. 
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1.  The  appellants  do  hereby  designate  the  original 
transcript  of  record  in  case  No.  11370  in  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit,  in  the 
matter  of  Christ's  Church  of  the  Golden  Rule,  a  non-profit 
California  corporation,  involving  the  appeal  of  Paul  W. 
Sampsell,  et  al.,  as  part  of  the  within  record,  by  reference, 
and  not  to  be  reprinted,  pursuant  to  the  order  of  said 
Circuit  Court  of  Appeals  made  August  22,  1947,  in  this 
appeal.  [GZ'l 

Dated:   Aug.  26,  1947. 

FRANK  C.  WELLER, 
THOMAS  S.  TOBIN  and 
MARTIN  GENDEL, 
By   Martin   Gendel, 

Attorneys   for   Appellants 

[Endorsed]:    Filed  Aug.  26,  1947.   [65] 


[Title  of  District  Court  and  Cause] 

PETITION  AND  ORDER  RE:  USE  OF  ORIGINAL 
TRANSCRIPTS 

To  the  Hon.  Wm.  C.  Mathes,  Judge  of  the  District  Court : 
Comes   now   your   petitioner    Martin    Gendel,    and    re- 
spectfully represents  as  follows: 

I. 

That  he  is  one  of  the  appellants,  and  likewise,  one  of 
counsel  for  appellants  in  the  within  proceedings  on  appeal 
from  the  order  of  this  court  entered  on  July  11,  1947 
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II. 
That  as  a  part  of  the  record  designated  to  be  presented 
before  the  9th  Circuit  Court  of  Appeals,  appellants  have 
designated  two  volumes  of  transcript  of  testimony  taken 
before  Hon.  Benno  M.  Brink,  Referee  in  Bankruptcy, 
and  bearing  dates  of  December  16,  1946,  December  20, 
1946  and  January  2,  1947,  said  testimony  having  been 
transcribed  by  the  court  reporter;  the  original  of  which 
transcripts  are  now  on  file  with  the  Clerk  of  this  court; 
that  appellants  are  desirous  of  having  the  aforesaid  origin- 
al transcripts  forwarded  to  the  Ninth  Circuit  Court  of 
Appeals  in  order  that  the  record  may  be  printed  therefrom 
rather  than  submit  to  the  clerk  of  the  court  [66]  the  sole 
copies  of  the  transcript  which  are  now  in  the  possession 
of  your  appellants  since  it  is  necessary  for  your  appellants 
to  use  the  aforesaid  copies  in  preparing  the  briefs  on 
appeal. 

Therefore,  your  petitioner  prays  that  this  court  make 
an  order  directing  the  Clerk  of  this  Court  to  forward  the 
original  transcripts  designated  above  to  the  9th  Circuit 
Court  of  Appeal  to  be  used  for  printing  the  record,  rather 
than  to  forward  copies  thereof. 

Dated  this  11th  day  of  September,  1947. 

MARTIN  GENDEL, 
Petitioner. 

It  Is  So  Ordered: 
September  11th,  1947. 

PAUL  J.  McCORMICK, 
Judge  of  the  District  Court. 

[Verified.] 

[Endorsed]:    Filed  Sept.   11,  1947.   [67] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  68  inclusive  contain  full,  true  and  correct  copies  of 
Supplement  to  Referee's  Certificate  on  Petition  for  Re- 
view of  Orders  Denying  Petition  of  Trustees  for  Leave 
to  Employ  Certain  Counsel  with  the  documents  annexed 
thereto;  Referee's  Certificate  on  Petition  for  Review  of 
Order  Upon  Petition  of  Trustees  for  Leave  to  Employ 
Certain  Counsel;  Petition  for  Hearing  re  Trustees'  Peti- 
tion to  Employ  Counsel;  Notice  of  Continuance  of  Hear- 
ing on  Trustees'  Petition  to  Employ  Counsel  filed  Dec.  17, 
1946;  Notice  of  Continuance  of  Hearing  on  Trustees' 
Petition  to  Employ  Counsel  filed  Dec.  23,  1946;  Find- 
ings of  Fact,  Conclusions  of  Law  and  Order  Upon  Peti- 
tion of  Trustees  for  Leave  to  Employ  Certain  Counsel; 
Petition  for  Review  of  Referee's  Order  Denying  Right 
of  Trustees  to  Employ  Counsel;  Notice  of  Hearing  of 
Petition  on  Review  by  Trustees  et  al  re  Employment  of 
Counsel;  Order  of  Judge  on  Petition  for  Review  of 
Referee's  Order  of  February  12,  1947;  Notice  of  Appeal; 
Appellants'  Statement  of  Points  on  Appeal;  Designation 
of  Record  and  Petition  and  Order  re  Use  of  Original 
Transcripts  which,  together  with  the  Transcript  of  Record 
in  case  No.  11370  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth   Circuit  and   Original   Reporter's 
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Transcript  of  Hearings  on  December  16  and  20,  1946 
and  January  2,  1947,  transmitted  herewith,  constitute  the 
record  on  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  comparing, 
correcting  and  certifying  the  foregoing  record  amount  to 
$16.55  which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  22  day  of  September,  A.  D.  1947. 

EDMUND  L.  SMITH, 

Clerk 

By  Theodore  Hocke, 

Chief  Deputy  Clerk 
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[Title  of  District  Court  and  Cause] 

Before   Hon.   Benno   M.    Brink,   Referee   in   Bankruptcy. 
HEARING  ON  PETITION  TO  EMPLOY  COUNSEL 

Appearances : 

For  the  Petitioners:  Martin  Gendel,  Esq.,  and  Frank 
M.  Chichester,  Esq.,  607  James  Oviatt  Building,  617 
South  Olive  Street,  Los  Angeles,  California.  TRinity 
2346. 

Frank  C.  Weller,  Esq.,  asd  Thomas  S.  Tobin,  Esq.,  by 
Frank  C.  Weller,  Esq.,  Room  817,  111  West  7th  Street, 
Los  Angeles,  California,    TRinity  5531. 

Los  Angeles,  California,  Monday,  December  16,  1946, 
2:00  p.  m. 

The  Referee:     Christ's  Church  of  the  Golden  Rule. 

Mr.  Gendel:     Ready  for  the  Petitioners,  your  Honor. 

The  Referee:  This  is  the  further  hearing  on  the  Peti- 
tion to  Employ  Counsel,  which  is  the  Petition  that  was 
filed  January  11,  1946.  All  right,  let  the  record  show 
the  attendance  of  whoever  may  be  here — Mr.  Gendel,  Mr. 
Weller,  Mr.  Chichester. 

Are  the  Trustees  going  to  appear? 

Mr.  Hunt:  Your  Honor,  I  just  came  by;  just  hap- 
pened to  be  in  the  building. 

Mr.  Gendel :     Mr.  Hunt  is  a  spectator. 

The  Referee:  Have  the  Trustees  had  notice  of  this 
hearing,  does  any  one  know? 

Mr.  Gendel :  Your  Honor,  the  Trustees  are  in  this 
position,  as  I  understand  it  from  talking  to  them:  Mr. 
Sampsell  is  up  North  working  on  some  matters  in  con- 
nection with  Christ's  Church  of  the  Golden  Rule.     I  just 
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spoke  a  few  minutes  before  court  time  to  Mr.  Boteler. 
As  your  Honor  knows,  it  was  switched  over  to  yourself 
to  determine  whether  or  not  his  presence  would  be  neces- 
sary, our  position  being  that  they  had  presented  a  written, 
verified  Petition  for  Employment,  and  that  that  was  their 
prima  facie  case,  and  that  that  is  what  they  intended  to 
submit  to  the  Court.  [3*]  Unless  there  were  something 
to  contradict  the  allegations  in  the  Petition,  it  is  their  posi- 
tion as  well  as  ours  that  the  Petition  is  in  the  form  re- 
quired under  General  Order  in  Bankruptcy  No.  44  and 
provisions  of  the  Federal  Bankruptcy  Act  applicable  there- 
to, and  that,  in  accordance  with  the  authorities  that  apply, 
unless,  as  is  indicated  by  the  leading  case,  in  the  rarest  of 
instances  there  is  some  judicial  or  legal  ground  of  dis- 
qualification, the  Petition  is  to  be  granted.  Now  if  your 
Honor  desires  the  personal  presence  of  a  Trustee  or 
Trustees  to  support  that  position — 

The  Referee  (Interrupting)  :  Where  is  the  decision 
of  the  Ninth  Circuit?     Does  anybody  have  it? 

Mr.  Gendel:     I  have  a  copy  of  it,  your  Honor. 

The  Referee:     Let  me  see  it,  please. 

(Mr.  Gendel  hands  a  paper  to  the  Court.) 

Mr.  Gendel:  You  will  note  that  there  is  an  inked 
indication  there  of  a  correction  of  a  citation.  That  was 
given  to  me  by  the  Clerk  of  the  Circuit  Court.  He  had 
inadvertently  cited  the  case  of  In  Re  Rury  when  they 
meant  Kanter  versus  Robertson. 

The  Referee:  Well,  the  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit,  in  the  case  of  Christ's  Church  of  the 
Golden  Rule,  in  a  proceeding  in  which  Mr.  Sampsell  and 
Mr.  Boteler  and  Mr.  McKee,  as  Trustees  in  Bankruptcy 

*Page  number  appearing  at  top  of  page  of  original  Reporter's  Transcript. 
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of  Christ's  Church  of  the  Golden  Rule,  and  Frank  C. 
Weller,  Thomas  S.  Tobin,  and  Martin  Gendel  were  ap- 
pellants on  November  15,  1946,  [4]  reversed  an  Order 
made  by  Judge  Mathes  and  remanded  the  case  for  a  hear- 
ing on  the  merits  of  the  Petition  for  Employment  of 
Attorneys. 

(Reading) 

"This  is  an  appeal  from  an  order  of  the  district 
court  in  the  above  bankruptcy  proceeding  confirming 
the  denial  by  the  referee  of  the  petition  of  the  above 
trustees  for  the  employment  of  certain  persons  as 
their  attorneys.  The  ground  of  the  appeal  is  the 
claim  that,  without  hearing  on  the  petition,  which 
satisfied  all  the  requirements  of  General  Order  in 
Bankruptcy  No.  44,  the  referee  denied  the  employ- 
ment of  the  attorneys  by  the  trustees. 

"We  think  the  court  and  referee  erred  in  proceed- 
ing ex  parte  and  in  not  having  a  hearing  on  the 
petition.     General  Order  44  provides 

"  'No  attorney  for  a  receiver,  trustee  or  debtor  in 
possession  shall  be  appointed  except  upon  the  order  of 
the  court,  which  shall  be  granted  only  upon  the  veri- 
fied petition  of  the  receiver,  trustee  or  debtor  in  pos- 
session, stating  the  name  of  the  counsel  whom  he 
wishes  to  employ,  the  reasons  for  his  selection,  the 
professional  services  he  is  to  render,  the  necessity  for 
employing  counsel  at  all,  and  to  the  best  of  [5]  the 
petitioner's  knowledge  all  of  the  attorney's  connection 
with  the  bankrupt  or  debtor,  the  creditors  or  any 
other  party  in  interest,  and  their  respective  attorneys. 
If  satisfied  that  the  attorney  represents  no  interest 
adverse  to  the  receiver,  the  trustee,  or  the  estate  in 
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the  matters  upon  which  he  is  to  be  engaged,  and  that 
his  employment  would  be  to  the  best  interests  of  the 
estate,  the  court  may  authorize  his  employment,  and 
such  employment  shall  be  for  specific  purposes  unless 
the  court  is  satisfied  that  the  case  is  one  justifying 
a  general  retainer     ,     .     .'    (Emphasis  supplied.) 

"An  inspection  of  the  trustees'  verified  petition 
shows  that  it  stated  the  complicated  character  of  the 
trustees'  anticipated  litigation,  creating  a  special  need 
of  counsel  for  the  successful  discharge  of  the  trustee 
obligation.  Every  requirement  of  General  Order  44 
is  fully  satisfied  by  the  allegations  of  the  petition. 
As  was  stated  by  the  Second  Circuit  with  reference 
to  General  Order  44  In  the  Matter  of  Mandel,  69 
Federal  2d,  830, 

"  'Only  in  the  rarest  cases  should  the  trustee  be 
deprived  of  the  privilege  of  selecting  his  own  counsel, 
and  the  reasons  which  make  it  for  [6]  the  best  inter- 
est of  the  estate  to  have  the  court  select  the  attorney 
over  the  trustee's  objections  should  appear  in  the 
record.' " 

Of  course  that  case  is  not  applicable,  gentlemen,  as  you 
will  note  in  that  case  the  Court  selected  the  attorney  over 
the  Referee's  objections. 

(Reading) 

"The  Fourth  Circuit  in  Kanter  versus  Robertson, 
102  Federal  (2d)  92,  93,  stated  of  the  relations  be- 
tween the  trustee  and  his  attorney 

"  *.  .  .  Ordinarily  the  choice  of  an  attorney 
for  the  Trustee  rests  with  the  Trustee  subject  to  the 
approval  or  disapproval  of  the  referee  or  judge,  and 
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the  choice  of  the  trustee  should  be  confirmed  unless 
good  reasons  appear  to  the  contrary.' 

"The  reasons  of  the  referee  'to  the  contrary'  were 
arrived  at  by  an  ex  parte  process  of  which  the  trustees 
had  no  knowledge  until  the  order  was  entered.  Thus 
the  referee  frustrated  the  first  choice  of  the  trustees 
for  their  attorneys  for  the  important  and  difficult 
work  before  them. 

"The  referee  frankly  says  he  makes  no  findings 
of  fact  on  the  allegations  of  the  petition  because  the 
proceeding  is  ex  parte.  He  states  he  was  in  receipt 
of  certain  communications  which  raised  a  [7]  ques- 
tion in  his  mind  as  to  whether  the  proposed  attorneys 
might  have  an  interest  which  would  disqualify  them. 
We  think  that  under  General  Order  44  the  petition- 
ing trustees  are  entitled  to  a  hearing  on  their  petition 
for  a  judicial  deliberation  on  the  matters  the  referee 
has  in  mind. 

"The  trustees  ask  us  to  pass  on  the  sufficiency  of 
the  matters  outlined  but  not  found  in  the  referee's 
report  to  warrant  a  refusal  to  permit  the  employ- 
ment of  the  proposed  attorneys.  This  would  be 
futile  for  we  do  not  know  what  importance  they  may 
have  as  the  issue  is  developed  at  the  hearing. 

"The  order  appealed  from  is  reversed  and  the  case 
remanded  for  a  hearing  on  the  merits  of  the  petition 
for  the  employment  of  the  attorneys." 

Gentlemen,  the  Trustees  have  asked  the  Circuit  Court 
to  rule  that  they  are  entitled  to  a  hearing;  and,  upon  the 
Petition  filed  by  the  Trustees  the  Referee  now  has  set 
this  date  for  a  hearing.     You  gentlemen  may  proceed. 
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Now  let  the  record  show  that  Mr.  L.  ijoteler,  one  of  the 
Trustees,  has  now  entered  the  court  room.  Mr.  Sampsell 
and  Mr.  McKee,  the  other  two  Trustees,  are  not  here. 

Now,  so  that  there  may  be  no  question  about  the  record, 
the  Court  will  require  some  kind  of  a  statement  from  Mr. 
Sampsell  and  Mr.  McKee  that  they  had  notice  about  this 
[8]  hearing  so  that  there  will  not  be  any  question  but  what 
they  had  an  opportunity  to  be  heard. 

Mr.  Gendel :  I  do  not  know  what  your  Honor  is  driv- 
ing at  in  reference  to  their  knowledge  or  notice.  Mr. 
Sampsell  signed  this  Petition,  if  I  understand  correctly, 
after  talking  to  Mr.  McKee  and  Mr.  Boteler.  Mr.  Boteler 
is  here;  and  as  I  have  indicated,  Mr.  Sampsell  is  up  North 
on  this  estate's  business.    I  have  not  talked  to  Mr.  McKee. 

The  Referee:  But  I  want  to  make  sure  that  both  Mr. 
Sampsell  and  Mr.  McKee  knew  of  this  hearing  on  this 
day  so  that  there  may  be  no  question  but  wdiat  they  were 
given  an  opportunity  to  be  heard.  That  is  the  gist  of  the 
thing,  gentlemen.  The  gist  of  the  matter  is  that  the 
Trustees,  and  now  the  Interveners,  should  have  been  given 
the  opportunity  to  be  heard  upon  their  Petition. 

Mr.  Gendel:  Of  course,  to  be  frank  with  you.  your 
Honor,  I  do  not  take  that  view  at  all.  I  believe  the 
authorities  are  very  clear — and  I  do  not  want  to  argue 
them,  I  think  they  have  been  argued  sufficiently  in  this 
matter — as  indicating  that  a  verified  Petition  complying 
with  all  the  requirements  of  law  is  the  prima  facie  re- 
quirement and  evidence.  If  the  Referee  then  feels  that 
there  is  any  reason  possibly  to  deny  that  prima  facie 
showing,  then  the  Referee  can  not  do  it  Star  Chamber  or 
ex  parte  or  otherwise  but  must  set  the  matter  dowii  for 
hearing.     And  at  that  time,  just  as  would  be  the  case  in 
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any  matter  of  disqualification,  [9]  the  available  evidence, 
if  any,  would  have  to  be  submitted  to  contradict  the  Peti- 
tion. At  this  time,  therefore,  I  would  like  to  make  an 
offer  of  proof  that  the  Trustees,  if  called  to  testify,  and 
the  Interveners,  if  called  to  testify,  would  testify  under 
oath  in  accordance  with  the  written,  verified  Petitions  and 
acknowledge  affidavit  that  your  Honor  now  has,  being  the 
basis  for  the  original  application  for  the  employment  of 
certain  named  counsel,  to  wit,  Frank  C.  Weller,  of  Craig 
&  Weller;  Thomas  S.  Tobin;  and  Martin  Gendel. 

The  Referee:  You  have  no  adversary,  Mr.  Gendel. 
The  Court  is  not  an  adversary.     Let  us  keep  that  clear. 

Mr.  Gendel:  We  seem  to  have  had  one.  It  was  quite 
effective,  has  been  for  eleven  months.  We  have  not  acted 
as  counsel.  If  the  Court  feels  that  he  needs  the  assistance 
of  any  one  to  present  any  evidence  or  anything  of  that 
character,  of  course  we  want  to  cooperate  with  the  Court. 
But  the  showing,  in  our  estimation,  springs  from  the 
verified  and  sworn  matters  which  your  Honor  now  has 
before  you.  There  is  nothing  more  we  can  do  except  to 
get  up  and  reiterate  what  is  a  matter  of  sworn  record. 

The  Referee:  You  gentlemen  are  here  in  compliance 
with  the  ruling  of  the  Circuit  Court  of  Appeals, — 

Mr.  Gendel   (Interrupting)  :     Yes. 

The  Referee  (Continuing)  :  — which  says  you  are  en- 
titled to  a  hearing.     You  may  proceed.   [10] 

Mr.  Gendel :  We  are  asking  now  that  your  Honor 
accept  the  offer  of  proof;  and  that  is  that  the  Trustees 
and  Interveners,  as  named,  would  testify  in  accordance 
with  the  original  verified  Petition  and  the  sworn  Affidavit 
of  non-disqualification. 
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The   Referee:     You   are   stating    that    if    each    of  the 

Trustees  was  called  he  would  testify  under  oath   to  the 

matters  set  forth  in  the  Trustees'  Petition  regarding  the 
employment   of   counsel? 

Mr.  Gendel :     That  is  right. 

Mr.  Boteler,  will  you  take  the  stand,  please? 

All  that  Mr.  Boteler  will  testify  to,  your  Honor,  is  that 
both  Mr.  McKee  and  Mr.  Sampsell,  as  well  as  himself, 
had  knowledge  and  notice  of  the  date  of  this  hearing  and 
it  was  their  understanding  that  if  any  one  appeared  Mr. 
Boteler  would  be  sufficient  to  testify  for  the  group. 

The  Referee:  He  does  not  need  to  testify  under  oath. 
The  only  thing  I  want  to  be  sure  about,  gentlemen,  is  that 
all  of  the  Trustees  have  had  notice  of  the  fact  that  this 
was  the  time  set  for  the  hearing  requested  by  the  Trustees 
and  Interveners. 

Mr.  Boteler:  I  know  that  Mr.  Sampsell  and  I  did, 
because  we  discussed  the  matter.  I  assume  that  Mr.  Mc- 
Kee did. 

The  Referee :     You  do  not  know,  though,  do  you  ? 

Mr.  Boteler:  I  only  know  it  by  hearsay,  that  he  was 
told.     But  I  do  not  know  who  told  him.     I  did  not.   f  1 1  ] 

Mr.  Gendel:  T  understood  from  Mr.  Sampsell  that  he 
had  talked  the  matter  over  with  Mr.  McKee  and  Mr. 
Boteler,  and  that  he  felt  that  the  importance  of  his  busi- 
ness up  North  on  behalf  of  the  estate  was  such  that  his 
presence  was  more  urgently  required  there  than  here, 
where  he  could  add  nothing  more  to  the  Petition  than  was 
already  on  file.  T  can  only  tell  your  Honor  about  it.  I 
know  Mr.  Sampsell  and  Mr.  Boteler  knew  about  it.  I  do 
not  know  how  important  it  is  that  Mr.  McKee  be  present. 
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I  suppose  we  could  obtain  for  your  Honor,  if  that  is 
necessary,  an  acknowledgment  that  he  had  notice  of  the 
date  of  the  hearing. 

The  Referee:     I  think  that  would  be  sufficient. 
Mr.  Gendel:     We  shall  be  glad  to  obtain  that  for  you. 
The  Referee:     All  right.     Is  there  anything  else  about 
which  you  wish  to  examine  Mr.  Boteler? 

Mr.  Gendel:  No,  your  Honor.  That  was  the  purpose. 
The  Referee:  Mr.  Boteler,  a  statement  is  made  in  the 
decision. of  Judge  Denman  of  the  Ninth  Circuit  to  this 
effect:  He  first  refers  to  a  decision  in  the  case  of  Kanter 
versus  Robertson,  102  Federal  (2d),  92,  which  decision 
said:    (Reading) 

"  '.  .  .  Ordinarily  the  choice  of  an  attorney  for  the 
Trustee  rests  with  the  Trustee  subject  to  the  ap- 
proval or  disapproval  of  the  referee  or  judge,  and 
the  choice  of  the  trustee  should  be  confirmed  unless 
good  reasons  appear  to  the  contrary.'  " 

The  Judge  Denman  goes  on  to  say:  (Reading)  [12] 
"The  reasons  of  the  referee  'to  the  contrary'  were 
arrived  at  by  an  ex  parte  process  of  which  the  trus- 
tees had  no  knowledge  until  the  order  was  entered. 
Thus  the  referee  frustrated  the  first  choice  of  the 
trustees  for  their  attorneys  for  the  important  and 
difficult  work  before  them." 

Now  you  were  one  of  the  Trustees  at  the  time  that  this 
Petition  was  presented  last  January;  is  that  the  fact,  Mr. 
Boteler? 

Mr.  Boteler:     Yes,  sir. 

The  Referee:  Do  you  have  any  recollection  at  all  of 
the  circumstances  surrounding  the  selection  of  counsel  by 
the  Trustees? 
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Mr.  Gcndcl:  \'(jur  lluncjr,  mij^Hit  I  pcrliaps  clarify  the 
record  to  show  what  I  believe  your  Honor  desires  it  to 
show :  That  your  Honor,  after  the  Trustees  had  indicated 
to  the  Court  whom  they  desired  to  employ,  then  indicated 
to  the  Trustees  that  you  would  not  approve  such  a  selec- 
tion; that,  in  spite  of  that  indication,  the  formal  Petition, 
which  is  now  before  the  Court,  and  the  Affidavits  were 
then  presented  to  your  Honor?  That  particular  language 
of  Judge  Denman  was  his  voluntary  language;  and  the 
only  thing  that  was  urged  before  the  Appellate  Court,  as 
appears  in  the  record,  was  the  fact  that  there  was  no 
court  hearing;  that  the  ruling  made  by  your  Honor  was  in 
chambers,  without  the  presentation  of  any  evidence.    [13] 

The  Referee:  I  understand  you,  then,  Mr.  Gendel,  as 
stating  that  before  the  Referee  entered  the  Order  of 
January  2nd — 

Mr.  Gendel  (Interrupting)  :  The  last  one  was  January 
22nd,  your  Honor. 

The  Referee:     January  22,   1944,  yes. 

Then  do  I  understand  you,  Mr.  Gendel,  to  state  that 
before  the  Referee  entered  the  order  of  January  22,  1944, 
in  which  he  denied  the  Petition  of  the  Trustees  for  leave 
to  employ  Craig  &  Weller,  Thomas  S.  Tobin,  and  ^Martin 
Gendel,  and  even  before  in  a  previous  order,  in  which  the 
Referee  granted  the  Trustees'  Petition  to  employ  Irving 
Walker  and  held  their  Petition  as  to  Craig  &  Weller  and 
Martin  Gendel  and  Thomas  S.  Tobin  under  future  sub- 
mission, the  Referee  informed  the  Trustees  of  his  anxie- 
ties on  this  particular  question  and  told  the  Trustees  that 
he  was  concerned  about  certain  phases  of  the  case  and  that 
he  would  not  authorize  the  employment  of  Craig  &  \\'eller 
and  Martin  Gendel  and  Thomas  S.  Tobin — arc  vou  now 
saying  that  that  is  the  fact? 
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Mr.  Gendel:  Yes,  I  do  not  think  there  is  any  question 
about  it.  Where  the  Circuit  Court  got  its  information  I 
do  not  know. 

The  Referee:  Are  you  also  saying  that  before  the 
Order  was  made  Mr.  Weller  personally  interviewed  the 
Referee  on  the  question?  [14] 

Mr.  Weller:     Yes. 

Mr.  Gendel:     We  will  so  stipulate. 

The  Referee :  Then  you  say  there  is  no  basis  for  Judge 
Denman's  statement  that  the  reasons  of  the  Referee  "to 
the  contrary"  were  arrived  at  by  an  ex-parte  process  of 
which  the  Trustees  had  no  knowledge  until  the  Order  was 
entered  ? 

Mr.  Gendel :  I  think  that  the  unfair  language  of  Judge 
Denman  was  that  the  Trustees  had  no  knowledge,  because 
it  is  obvious  that  they  knew  what  your  Honor  was  think- 
ing from  the  time  that  your  Honor  apparently  started 
thinking  of  it. 

The  Referee :  Well,  do  you  say  there  is  no  basis  in  the 
record  for  that  statement  by  Judge  Denman? 

Mr.  Gendel:  As  to  the  ex-parte,  I  believe  that  ar- 
rangement was  ex  parte.  There  was  no  court  hearing. 
But  as  to  the  Trustees'  having  knowledge  of  what  was  in 
your  Honor's  mind  at  all  times,  there  is  no  basis  for  that 
statement  at  all.  Where  he  got  that  information  I  still 
do  not  know.  However,  I  do  not  know  that  that  affects 
the  issue  at  all.  I  am  glad  to  clarify  the  record  if  there 
is  any  question  about  it. 

The  Referee:  Well,  Mr.  Boteler,  do  you  want  to  pre- 
sent anything  at  all  in  support  of  your  Petition  to  employ 
Craig  &  Weller  and  Martin  Gendel  and  Thomas  S.  Tobin? 
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Mr.  Gendel:  Your  Jionor,  you  mean  other  than  the 
verified  Petitions  we  have  now  accepted  as  his  testimony? 

The  Referee:  Yes,  other  than  what  is  in  the  Peti- 
tions? [15] 

Mr.  Boteler:     I  think  not,  sir;  not  that  I  know  of. 

The  Referee:  What  is  the  purpose  of  the  hearing  you 
want?  You  tokl  the  Ninth  Circuit  that  this  Order  was 
not  proper  because  you  did  not  have  a  hearing.  What 
do  you  want  to  bring-  out  in  the  hearing?  All  the  matters 
that  have  been  brought  out  thus  far  were  before  the 
Referee  at  the  time  he  made  the  Order. 

Mr.  Gendel :     Your  Honor,  I  think — 

The  Referee  (Interrupting)  :  I  am  addressing  myself 
to  Mr.  Boteler.     He  is  here  without  counsel. 

Mr.  Boteler :  Well,  I  just  stood  here  trying  to  recall ; 
and  I  recall  the  situation  as  Mr.  Gendel  has  outlined  it, 
that  we  knew  about  what  was  in  the  Referee's  mind  before 
the  Referee  made  this  Order.  I  do  not  remember  too 
clearly  when  it  was  first  discussed  or  how  many  times  it 
was  discussed ;  but  I  am  quite  sure  that  that  is  true.  Now 
in  response  to  your  question,  if  the  Court  please,  as  to 
what  is  the  purpose  of  this  hearing — and  I  assume  you  ask 
that  question  because  I  state  T  have  nothing  further  to 
present  to  the  Court  with  respect  to  this  Petition — 

The  Referee:     Yes. 

Mr.  Boteler  (Continuing)  :  — I  do  not  know  except  in 
a  general  way.  As  the  Court  knows,  I  am  not  an  attorney 
myself;  and  T  understand  that  this  hearing  results  from 
an  Order  by  Judge  Denman  that  it  be  heard  by  you. 

The  Referee:  That  is  right.  Judge  Denman  sustained 
[16]  your  position,  ^Ir.  Boteler,  that  before  denying  your 
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Petition  for  leave  to  employ  these  gentlemen  the  Referee 
should  have  had  a  hearing.     That  is  what  he  says: 

''The  order  appealed  from  is  reversed  and  the  case 
remanded  for  a  hearing  on  the  merits  of  the  petition 
for  the  employment  of  the  attorneys." 

Mr.  Boteler:  If  this  hearing  is  for  the  purpose  of  tak- 
ing testimony  as  to  whether  or  not  the  Trustees  knew  any- 
thing about  how  you  felt  until  after  you  made  your 
Order,  it  seems  to  me  the  hearing  is  to  no  purpose,  be- 
cause we  know  that — 

The  Referee  (Interrupting)  :  No,  that  apparently  was 
not  the  reason  for  the  hearing.  Just  what  I  am  to  hear 
I  do  not  know.  He  says  "the  hearing  on  the  merits  of  the 
petition." 

Mr.  Boteler:  Well,  if  your  Honor  please,  if  you  do 
not  know,  I  do  not  know,  I  am  sure. 

The  Referee:  In  any  event,  you  have  nothing  to  pre- 
sent? 

Mr.  Boteler:     No,  sir. 

The  Referee:  And,  Mr.  Gendel,  the  Interveners  have 
nothing  further  to  present? 

Mr.  Gendel :  You  mean  other  than  our  sworn  affidavit, 
your  Honor? 

The  Referee:     Yes. 

Mr.  Gendel:  Not  unless  your  Honor  would  care  to 
have  Mr.  Weller  and  me  testify  in  response  to  any  ques- 
tions. We  [17]  shall  be  glad  to  do  that  if  there  is  any- 
thing further  that  is  not  covered  in  the  Affidavit. 

The  Referee:     I  am  not  an  adverse  party. 

Mr.  Gendel:  I  do  not  know  whether  we  have  made 
ourselves  clear  or  not.     As  far  as  we  are  concerned,  we 
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feel  that  the  opinion  of  tlie  Circuit  Court  of  ApjK-als 
justifies  the  position  which  we  have  taken  throughout 
these  proceedings;  and  that  is  that  a  verified  Petition  for 
the  Trustees,  accompanied  by  a  sworn  Affidavit  which 
complies  with  General  Order  44  and  the  requirements  of 
the  Bankruptcy  Act  and  the  applicable  authorities  is  a 
prima  facie  case.  From  there  on,  your  Honor,  we  seek 
to  pass  the  ball  to  those  who  would  disqualify  us. 
(The  Clerk  enters.) 

The  Referee  (To  the  Clerk):     Let  me  have  the  Bank- 
ruptcy Act,  please. 
(The  Clerk  leaves.) 

Well,  I  think  at  that  point  I  should  insert  in  the  record 
an  official  statement  of  the  fact  that  at  no  time  has  any- 
body attempted  to  disqualify  either  Mr.  Gendel  or  Mr. 
Weller  or  Mr.  Tobin;  to  make  it  clear  that  the  Referee 
was  never  asked  by  anybody  to  disqualify  any  of  you  gen- 
tlemen. 

(The  Clerk  enters,  hands  papers  to  the  Court,  leaves.) 
Well,  let  us  see  what  General  Order  44  says.  The 
Trustees'  Petition  which  is  before  the  Court  here  alleges 
[18]  that  they  are  the  Trustees;  that  it  is  necessary  to 
have  counsel  employed  under  a  general  retainer  for  the 
purpose  set  forth  in  the  Petition;  that  they  propose  (read- 
ing) 

".  .  .  upon  the  granting  of  this  Petition  to  employ 
Messrs.  Craig  &  Weller  with  whom  will  be  associated 
Thomas  S.  Tobin  and  Martin  Gendel.  also  to  employ 
Irving  M.  Walker  of  Los  Angeles,  California,  who 
are  specialists  in  bankruptcy  matters,  as  such  counsel, 
and  they  have  agreed  to  accept  as  compensation  for 
any  services  rendered  to  your  petitioners  as  Trustees, 
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such   amount   as    may   be   allowed   therefor    by   this 
Court  to  them  as  attorneys  for  the  Trustees." 

Then  there  is  the  further  allegation  that  the  interests, 
properties,  and  enterprises  of  the  bankrupt  are  very  ex- 
tensive, and  so  forth,  and  so  forth. 

Then  there  is  the  following  allegations:   (Reading) 

"That  to  the  best  of  your  petitioners'  knowledge, 
said  attorneys,  and  particularly,  Craig  &  Weller, 
Thomas  S.  Tobin  and  Martin  Gendel,  represent  a 
number  of  unsecured  creditors  of  the  above  estate 
whose  claims  were  filed  and  allowed  at  the  first  meet- 
ing of  creditors  herein,  and  whose  interests  are  iden- 
tical with  those  of  your  petitioners,  and  that  said 
attorneys,  or  none  of  them,  have  any  connection 
whatsoever  with  the  bankrupt  or  debtor,  [19]  nor 
has  said  bankrupt  or  debtor  any  connection  with 
them,  or  any  of  them,  nor  are  the  attorneys,  or  any 
of  them,  under  any  obligation  whatsoever  to  said 
bankrupt  or  debtor." 

I  shall  suspend  this  discussion  for  a  moment  to  call  to 
your  attention,  gentlemen,  that  we  are  honored  by  the 
presence  in  the  court  room  of  the  Honorable  Estes  Sne- 
decor,  a  Referee  in  Bankruptcy  of  Portland,  Oregon. 

We  are  glad  to  have  you,  Mr.  Snedecor.  Will  you  be 
more  comfortable  there,  or  would  you  care  to  come  up 
and  sit  behind  the  bench?  The  bench  was  made  too  small 
really  to  take  care  of  a  man  of  your  dimensions,  physically 
or  mentally. 

Mr.  Snedecor :     I  am  very  comfortable  here,  thank  you. 

The  Referee :  We  are  particularly  glad  to  have  Referee 
Snedecor  here  because,  as  you  know,  very  valuable  assets 
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of  this  estate  are  located  in   Referee  Snedecor's  jurisdic- 
tion and  he  has  already  had  contact  with  the  case. 

The  interesting  ])oint  we  are  trying  to  decide  here, 
Referee  Snedecor,  is  whether  or  not  the  present  attorneys, 
Grainger  &  Hunt,  with  whom  you  have  had  some  contact, 
should  be  replaced  with  other  attorneys,  namely  Messrs. 
Craig  &  Weller,  Thomas  S.  Tobin,  and  Martin  Gendel. 
So  it  is  appropriate  that  you  are  here,  because  you  may  see 
these  gentlemen  later  on.  You  will  have  an  opportunity 
now  to  size  them  up  when  you  are  not  on  the  bench.  [20] 

To  resume  our  consideration  of  the  present  matter,  I 
shall  read  your  allegation  No.  VII : 

"That  your  petitioners  are  satisfied  from  the  Affi- 
davit of  the  attorneys  proposed  by  your  petitioners 
attached  hereto  that  said  attorneys,  or  none  of  them, 
represent  any  interest  adverse  to  your  petitions  as 
Trustees,  or  any  creditor,  in  matters  upon  which  said 
attorneys  are  to  be  engaged,  and  that  the  employ- 
ment of  said  attorneys  under  a  general  retainer  would 
be  for  the  best  interest  of  this  estate. 

"Wherefore,  your  petitioners  pray  that  an  Order 
issue  appointing  Messrs.  Craig  &  Weller  and  Irving 
M.  Walker  and  their  associates  as  attorneys  for  your 
petitioners  as  Trustees   in   Bankruptcy  herein." 

Well,  now,  Mr.  Boteler,  before  the  Order  which  was 
reversed  by  the  Circuit  Court  of  Appeals  was  made,  you 
were  informed,  were  you  not,  that  the  Referee  had  re- 
ceived in  his  office  a  letter,  a  copy  of  a  letter,  apparently 
sent  out  by  the  Hotel  Stratford,  one  of  the  entities  of 
Christ's  Church  of  the  Golden  Rule?     That  letter  said, 
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among  other  things,  it  being  addressed  to  a  creditor  of 
Christ's  Church  of  the  Golden  Rule:    (Reading) 

"The  Los  Angeles  Board  of  Trade,  704  So.  Spring, 
Trinity  2614  and  Rachael  (sic)  Dechter,  417  So.  Hill, 
Trinity  8383  are  prepared  to  handle  claims  in  this 
[21]  matter  for  any  creditor  who  wish  to  consult 
them." 

And  I  think  the  Referee  said  to  you  gentlemen  at  the 
time  this  letter  was  discussed  that  there  was  a  possibility 
that,  because  of  this  reference  to  the  Board  of  Trade, 
some  one  might  say  there  was  collusion  between  Craig  & 
Weller,  attorneys  for  the  Board  of  Trade,  and  the  attor- 
neys for  the  Bankrupt  Corporation.  Did  I  say  anything 
along  that  line? 

Mr.  Boteler:  I  recall  some  such  discussion  and  some 
such  language. 

The  Referee :  All  right,  Mr.  Boteler,  before  you  signed 
the  Petition  which  was  later  filed  in  this  Court  for  the 
employment  of  Messrs.  Craig  &  Weller  and  Mr.  Gendel 
and  Mr.  Tobin,  did  you  make  any  investigation  at  all 
about  the  situation? 

Mr.  Boteler:     With  particular  reference  to  that  letter? 

The  Referee:  Yes,  did  you  make  any  investigation  to 
satisfy  yourself  as  to  why  the  Hotel  Stratford  made  any 
reference  at  all  to  the  Board  of  Trade,  as  to  how  they 
found  out  about  the  Board  of  Trade?  Did  you  make  any 
such  investigation? 

Mr.  Boteler:  If  it  can  be  called  such,  I  think  I  did 
this:  To  begin  with,  isn't  that  the  letter  that  referred  to 
a  Board  of  Trade  located  in  a  building  at  704  South 
Spring  Street? 
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The  Referee:     'J1iat  is  right.   \22\ 

Mr.  Boteler:  That  buildinj^  happens  to  be  the  building 
in  which  I  have  my  own  office.  I  think  I  checked  the 
telephone  directory  and  then  after  further  discussion  or 
checking  it  was  apparent  that  in  referring  to  the  Hoard 
of  Trade  it  referred  to  what  was  known  as  the  Retailers 
Board  of  Trade  that  happened  to  office  in  that  building  at 
that  time. 

The  Referee:  Yes.  Well,  did  you  go  to  the  Hotel 
Stratford  and  try  to  find  the  person  that  sent  this  letter? 

Mr.  Boteler:     No,  sir. 

The  Referee:  Did  you  try  to  find  out  why  the  person 
that  wrote  this  letter  referred  to  the  Board  of  Trade? 

Mr.  Boteler :     I  made  no  such  inquiry. 

The  Referee:  Do  you  know  whether  your  brother 
Trustees  made  any  inquiry  along  that  line? 

Mr.  Boteler:     Sir? 

The  Referee:  Do  you  know  whether  your  brother 
Trustees  made  any  inquiry  along  that  line? 

Mr.  Boteler:  At  that  time  I  don't  recall  that  they  did 
or  that  they  said  they  did  or  that  any  one  else  said  they 
did. 

The  Referee:  Well,  you  said  under  oath,  and  your 
fellow  Trustees  said  under  oath,  that  to  the  best  of  your 
knowledge,  Craig  &  Weller,  Thomas  S.  Tobin,  and  Mar- 
tin Gendel  had  no  connection  with  the  Bankrupt.  Now 
you  knew  of  course  that  Craig  &  Weller  for  many  years 
had  been  attorneys  for  the  Board  of  Trade?  [23] 

Mr.  Boteler:     Yes. 

The  Referee:     You  knew  that? 

Mr.  Boteler:     Yes. 
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The  Referee:  And  if  the  Board  of  Trade  had  had 
any  contact  witht  the  Stratford  Hotel  with  reference  to 
this  bankruptcy,  that  would  be  a  connection,  would  it  not? 
But  you  made  no  investigation  to  find  out  whether  any- 
thing had  transpired  or  not? 

Mr.  Boteler:  No.  I  made  no  independent  investiga- 
tion along  that  line. 

The  Referee :  Well,  gentlemen,  suppose  we  go  over  the 
Order  which  the  Referee  made  here  and  see  whether  or 
not  you  gentlemen  wish  to  offer  any  evidence  on  any  of 
the  matters  set  forth  in  this  Order. 

The  Order  states,  among  other  things,  on  page  2  there- 
of:   (Reading) 

"(1)  That  the  employment  by  the  trustees  of 
Craig  &  Weller  and  their  associates  would  leave  this 
court  and  this  estate  open  to  the  charge,  however 
unwarranted  it  might  be,  that  the  said  attorneys 
were  influenced  in  the  discharge  of  their  duties  and 
responsibilities,  to  the  advantage  or  benefit  of  the 
bankrupt  [24]  corporation  or  its  president  and  domin- 
ating personality,  Mr.  Arthur  L.  Bell,  by  something 
which  occurred  at  the  time  of  the  appointment  of  the 
trustees  in  this  case." 

Now  if  you  gentlemen  want  to  offer  any  evidence  on 
what  is  said  there  or  want  to  make  any  comment,  this  is 
the  time  to  do  it. 

Mr.  Gendel:  Mr.  Weller,  will  you  take  the  stand, 
please  ? 

I  might  state  for  the  record  that  our  position  is  that 
we  do  not  have  to  build  up  a  straw  man  or  a  steel  man 
and  knock  him  down.  Our  position  still  is  that  we  have 
presented  a  prima  facie  case,  and  that,  as  the  Circuit  Court 
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has  indicated,  wc  have  fully  complied  with  all  the  require- 
ments of  law  and  the  General  Order;  but  just  to  satisfy 
any  personal  apprehension  that  this  Court  might  have 
and  so  that  the  Court  may  not  believe  we  are  avoiding  or 
evading  anything  by  technicalities  which  we  could,  other- 
wise, rely  upon,  I  think  it  is  well  for  Mr.  Weller  to  take 
the  stand  and  answer  some  f|ucstions  so  that  they  will  be 
in  the  record. 

The  Referee:  Very  well.  Come  forward,  please,  Mr. 
Weller.  [25] 

FRANK  C.  WELLER, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Referee:  Be  seated,  please.  Your  name  is  Frank 
C.  Weller? 

The  Witness:  That  is  right. 

The  Referee:  Proceed. 

Direct  Examination 
By  Mr.  Gendel: 

Q.     Mr.  Weller,  with  what  law  firm  are  you  associated? 

A.     Craig  &  Weller. 

Q.     For  how  many  years  have  you  been  so  associated? 

A.     About  twenty  years. 

Q.  Before  that  you  were  independently  in  the  practice 
of  law,  were  you.  in  the  City  of  Los  Angeles? 

A.     More  or  less  independent. 

Q.  Mr.  Weller,  so  that  there  will  be  no  question  about 
the  name  situation,  there  was  at  one  time  a  Los  Angeles 
Wholesalers  Board  of  Trade;  is  that  correct? 

A.     That's  correct. 

Q.     At  what  address  did  they  have  their  ofl^ices? 

A.     Ill  West  Seventh  Street. 


80     hi  the  Matter  of  Christ's  Church  of  the  Golden 

(Testimony  of  Frank  C.  Weller) 

Q,     What  was  their  telephone  number? 

A.     TRinity  5531. 

Q.  Was  the  firm  of  Craig  &  Weller  counsel  for  that 
organization?   [26]  A.     It  was. 

Q.     When  was  that  firm  dissolved? 

A.  You  refer  to  the  Los  Angeles  Wholesalers  Board 
of  Trade? 

Q.     Yes,  sir. 

A.  Well,  my  best  recollection  is  that  the  Los  Angeles 
Wholesalers  Board  of  Trade  merged  with  the  Los  Angeles 
Credit  Managers  Association  approximately  two  years 
prior  to  the  time  that  this  Petition  in  issue  here  was  filed 
with  this  Court.  I  handled  the  legal  matters  in  connection 
with  the  merger;  and  since  that  time  what  was  the  Los 
Angeles  Wholesalers  Board  of  Trade  is  a  part  of  the  Los 
Angeles  Credit  Managers  Association  and  known  as  the 
Adjustment  Bureau  of  that  Association. 

Q.  That  is,  since  approximately  three  years  ago  from 
the  current  date;  is  that  right? 

A.  Approximately.  That  is  my  best  recollection.  I 
don't  recall  the  exact  date. 

Q.  Now,  Mr.  Weller,  when  the  copy  of  the  letter  from 
the  Hotel  Stratford  was  called  to  your  attention  in  Janu- 
ary of  1946,  did  you  make  any  investigation  to  determine 
whether  or  not  any  one,  either  in  your  law  firm  or  in  the 
Los  Angeles  Credit  Managers  Association,  had  any  knowl- 
edge of  or  connection  with  the  issuance  of  that  letter? 

A.     Yes,  I  did. 

Q.     What  did  you  do?  [27] 

A.  Well,  Mr.  Tobin  and  I  talked  the  situation  over. 
Of  course  that  is  the  first  we  knew  of  any  such  thing, 
was  when  the  Referee  here  called  the  matter  to  our  atten- 
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tion — or  it  was  called  to  our  attention  perhaps  by  some 
one  else;  but  I  think  the  Referee  called  it  to  our  attention. 

Q.  For  chronological  purposes  will  you  answer  this, 
please?  Did  you  or  any  one  that  you  know  of  have  any 
notice  or  knowledge  of  any  nature  or  character  that  letters 
of  this  type  were  being  sent  out  by  any  one  at  any  time 
that  claims  were  being  voted  for  the  election  of  a  Trustee? 

A.     None  whatsoever. 

Q,  That,  I  believe,  occurred  on  January  2nd  and  3rd 
of  1946?  A.     Yes. 

Q.     All  right,  go  ahead. 

A.  And  then  I  talked  with  Mr.  Engelman,  of  the 
Adjustment  Bureau  of  the  Los  Angeles  Credit  Managers 
Association,  after  I  had  received  this  information  that 
such  a  letter  had  been  received  by  the  Referee;  and  he 
said  he  certainly  didn't  know  anything  about  it  and  that 
they  had  never  contacted  any  one  connected  with  the 
Christ's  Church  of  the  Golden  Rule  and  it  was  totally 
without  the  knowledge  of  any  one  in  their  department. 

Q.  Now,  Mr.  Weller,  did  you  have  any  contact  at  any 
time,  directly  or  indirectly,  through  any  principal,  attor- 
ney, agent,  or  representative  of  the  Bankrupt,  with  [28] 
reference  to  any  arrangement  concerning  the  filing  or 
voting  of  proofs  of  claim? 

A.  No,  I  certainly  did  not.  As  a  matter  of  fact,  to 
the  best  of  my  knowledge  I  never  met  any  one  or  talked 
to  any  one  who  was  in  any  way  connected  with  Christ's 
Church  of  the  Golden  Rule  prior  to  the  first  meeting  of 
creditors  up  here. 

O.  Did  you  make  a  check  of  the  claims  which  were 
voted  through  your  power  of  attorney  on  behalf  of  the 
Los   Angeles    Credit    Managers    Association    Adjustment 
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Bureau  and  the  San  Francisco  Board  of  Trade  to  ascer- 
tain whether  any  claims  were  voted  that  were  solicited  by 
this  type  of  letter  in  electing  the  Trustees? 

A.  Well,  my  recollection  in  talking  the  matter  over 
with  Mr.  Engelman  is  that  there  was  nothing  in  any  of 
the  claims  which  came  in  which  indicated  that  they  were 
the  result  of  that  letter. 

Q.  Those  claims  that  were  filed  with  the  Court  were 
on  the  forms  provided  by  the  Los  Angeles  Credit  Mana- 
gers Association  or  the  San  Francisco  Board  of  Trade; 
is  that  correct?  A.     That's  right. 

Q.  Now  do  you  know  whether  or  not  either  you  or 
Mr.  Tobin  of  your  firm  has  made  any  arrangement  or  has 
any  understanding,  directly  or  indirectly,  with  any  person 
connected  with  the  debtor  or  Bankrupt  or  any  one  on  be- 
half of  [29]  the  debtor  or  bankrupt  whereby  you  would 
be  under  any  obligation  of  any  nature  or  character? 

A.     None  whatsoever. 

Q.  Do  you  know  anything  about  the  sending  of  the 
letter  that  the  Court  has  referred  to  or  anything  about  it? 

A.     No,  I  know  nothing  whatsoever  about  it. 

0.  Do  you  feel  that  if  you  were  employed  as  attorney, 
or  as  one  of  the  attorneys  for  the  Trustees  you  would  be 
under  any  kind  of  obligation,  directly  or  indirectly,  on 
behalf  of  the  Bankrupt  or  counsel  for  the  Bankrupt  or 
any  one  representing  the  Bankrupt? 

A.     No,  none  whatsoever. 

Mr.  Gendel:  Is  there  anything  further  your  Honor 
would  like  to  inquire  about? 

The  Referee:     You  finish  your  questioning. 
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Mr.  Gendcl :  Q.  Mr.  Wellcr,  since  you  are  both  a 
witness  and  an  attorney,  is  there  anything  you  would  like 
to  add?  A.     I  don't  know  of  anything  further. 

Mr.  Gendel:     That  is  all  from  Mr.  Weller,  your  Honor. 

Examination 
By  the  Referee: 

Q.  Mr.  Weller,  reading  from  page  9  of  the  Order 
which  was  reversed  by  the  Circuit  Court  of  Appeals — 
rather,  on  page  17 — we  find  this  statement:    (Reading) 

"It  appears  that  some  time  ago  the  Los  Angeles 
[30]  W^holesalers  Board  of  Trade  underwent  some 
sort  of  reorganization  and  that  the  new  entity  is 
known  as  Los  Angeles  Credit  Managers  Association. 
However,  in  bankruptcy  circles  the  organization  is 
still  familiarly  referred  to  as  the  Board  of  Trade." 

Would  you  say  that  that  was  true  or  not  true? 

A.  I  think  it  is  quite  frequently  referred  to  as  the 
Board  of  Trade. 

Q.  I  am  speaking  of  the  time  when  this  Order  was 
made  in  January  of  1946.  Would  you  say  that  statement 
was  true  or  untrue? 

A.  I  think  it  is  a  pretty  fair  statement.  T  couldn't 
say  categorically  that  it  was  true  or  untrue;  but  T  think 
it  is  a  fair  statement  that  sometimes  it  was  referred  to — 
still  is  referred  to — as  the  Board  of  Trade  in  bankruptcy 
circles. 

O.  Now,  then,  the  Order  goes  on  to  say:  (Rearing) 
".  .  .  Indeed,  the  current  telephone  directorv  still 
lists  the  Los  Angeles  Wholesalers  Board  (^f  Trade 
as  a  subscriber." 
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Would  you  say  that  statement  was  true  or  untrue? 

A.     Yes,  that  was  true. 

Q.     Then  the  Order  goes  on  to  say:    (Reading) 

"It  has  been  suggested  that  the  writer  of  the  Hotel 
Stratford  letters,  above  mentioned,  did  not  intend  to 
refer  to  the  Board  of  Trade,  customarily  [31]  repre- 
sented by  Craig  &  Weller,  for  the  reason  that  the 
address  and  telephone  number  given  in  the  letter  for 
the  Board  of  Trade  are  not  those  of  the  entity  which 
is  now  known  as  Los  Angeles  Credit  Managers  As- 
sociation. I  am  entirely  satisfied  that  the  writer  of 
the  letters  did  intend  to  refer  to  the  Board  of  Trade 
represented  by  Craig  &  Weller  and  that  the  erroneous 
address  and  telephone  number  were  secured  from  the 
current  telephone  directory,  in  which  there  appears 
this  listing:  Board  of  Trade,  L.  A.  Retail  Board  of 
Trade,  704  So.  Spring,  TRinity  2614." 

Do  you  question  that  conclusion,  Mr.  Weller,  that  the 
writer  of  the  letter  did  intend  to  refer  to  the  Board  of 
Trade  that  you  represent? 

A.  Of  course  it  would  be  impossible  for  me,  Judge, 
to  testify  as  to  what  was  in  the  mind  of  the  person  that 
wrote  the  letter.     I  don't  know. 

Q.  You  do  not  know?  And  you  made  no  eflFort  to  find 
out?  A.     No,  I  didn't  make  any  efifort. 

Q.  And,  so  far  as  you  know,  the  Board  of  Trade 
which  you  represent  made  no  efifort  to  find  out  why  the 
writer  of  the  Hotel  Stratford  letters  referred  to  a  Board 
of  Trade?  A.     As  far  as  I  know. 

Q.  Well,  Mr.  Weller,  what  creditors  in  this  case  did 
[32]  your  office  represent  before  this  proceeding  was  com- 
menaced  on  November  1,  1945? 
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A.     Very  frankly,  I  couldn't  recall,  Judge. 
Q.     You  don't  know?  A.     No. 

Q.     In  the  certificate  on  review  in  connection  with  the 
Order  with  which  we  are  here  concerned  is  incorporated 
a  letter  dated  December  26,   1945,  written  by  the  Board 
of  Trade  of  San  Francisco  to  Mr.  Engelman,  manager  of 
the  Los  Angeles  Credit  Managers  Association,  in  which 
the  statement,  among  other  things,  is  made:    (Reading) 
"At  the  request  of  Mr.  Fortner,  of  your  office.  I 
left  for  Willits  last  Friday  afternoon  to  solicit  proofs 
of  claim  of  creditors  of  Denton-James  Sawmill.'' 

The  letter  is  captioned  "Re  Christ's  Church  of  the 
Golden  Rule,  Bankrupt." 

Also  in  the  same  letter  the  statement  is  made:  (Read- 
ing) 

**Mr.  Conners,  attorney  for  the  Board  of  Trade, 
will  send  a  substitution  of  attorney  to  Attorneys 
Weller  &  Tobin  for  their  use  in  voting  the  enclosed 
proofs  and  any  other  claims  received." 

What,  if  anything,  did  you  personally  have  to  do  with 
the  solicitation  of  claims  to  be  voted  by  you  or  vour  firm 
in  the  matter  of  Christ's  Church  of  the  Golden  Rule? 

A.  I  don't  think,  to  the  best  of  my  knowledge,  that  I 
[33]  had  anything  at  all  personally  to  do  personally  with 
the  solicitation  of — 

Q.      (Interrupting)   Did  you  know  it  was  going  on? 

A.  I  don't  know  whether  I  knew  it  when  it  started  or 
not,  but  T  knew  subsequently  that  it  was  going  on,  yes. 

Q.  You  knew  that  before  you  voted  the  claims ;  is  that 
it?  A.     Oh,  yes,  yes. 
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Q.  Do  you  know  whether  at  the  first  meeting  of  credi- 
tors you  voted  any  claim  of  any  creditor  that  your  firm 
represented  at  the  commencement  of  this  proceeding  or 
the  Board  of  Trade  of  Los  Angeles  represented  at  the 
commencement  of  the  proceeding? 

A.  There  has  been  considerable  time  elapse  since  then, 
Judge.  I  couldn't  recall  definitely  the  name  of  any  par- 
ticular creditor  at  this  time. 

Q.  Mr.  Weller,  what  was  your  first  contact  with  this 
case? 

A.  I  think  the  first  I  ever  heard  of  this  case,  if  I 
recall  correctly,  was  through  Mr.  Hunt.  I  believe  Mr. 
Hunt  mentioned  the  fact  that  there  was  such  a  case. 

Q.  Did  you  have  any  conversation  at  all  with  any  of 
the  officers  of  the  Bankrupt  Corporation?  A.     No. 

Q.  You  know  Mr.  Utley  of  course,  the  former  Referee, 
who  appears  in  the  record  as  one  of  the  attorneys  for  the 
[34]    Bankrupt  Corporation?  A.     That's   right. 

Q.  Did  you  have  any  conversation  with  Mr.  Utley 
about  this  case? 

A.  Not  that  I  can  ever  recall — unless  I  met  him  on 
the  street  some  day  or  something  and  might  have  had  an 
informal  talk  about  it.    That  would  be  all.     I  don't  recall. 

Q.  You  don't  remember  whether  you  did  or  not;  is 
that  right? 

A.  To  the  best  of  my  knowledge  I  didn't.  I  don't 
think  I  did.     I  can't  recall  it  now. 

The  Referee:  All  right,  we  shall  take  a  short  recess 
at  this  time. 

(Recess.) 
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The  Referee:  Well,  j^cntlemen,  in  order  not  to  prolong- 
this  hearing  I  should  like  to  suggest  to  you  that  the  Order 
which  was  made  on  January  22,  1946,  which  is  captioned 
"Order  Denying  Petition  of  Trustees  for  Leave  to  Em- 
ploy Certain  Counsel"  sets  forth  in  detail  the  reasons  and 
the  grounds  upon  which  the  order  was  made.  I  would 
like  to  ask  you  gentlemen  if  either  any  of  you  or  the  Trus- 
tees deny  the  truth  of  any  statement  of  fact  that  is  made 
in  that  Order. 

Mr.  Gendel :  That  is  a  rather  broad  question  if  I  may 
bear  the  moving  oar  on  behalf  of  the  Trustees  and  the 
Petitioners  in  Intervention.  But  let  us  put  our  position 
on  [35]  this  basis:  We  deny  that — if  the  Court's  con- 
clusion is  supposed  to  be  grounded  upon  a  fact  found  in 
those  pages  of  memorandum,  we  deny  that  any  one  of  the 
attorneys  named,  Frank  C.  Weller,  Thomas  S.  Tobin,  and 
Martin  Gendel,  had  any  connection,  directly  or  indirectly, 
of  any  nature  or  character  with  the  debtor,  the  bankrupt, 
counsel  for  the  debtor  or  the  bankrupt,  which  includes  the 
Honorable  Ernest  Utley,  or  any  one  else  on  behalf  of 
those  persons  as  far  as  anything  in  connection  with  the 
case  is  concerned — including  the  solicitation  of  any  claims. 

The  Referee:  Are  you  making  the  statement,  Mr. 
Gendel,  that  you  had  no  conversation  w-ith  Ernest  R. 
Utley  about  Christ's  Church  of  the  Golden  Rule  before 
you  appeared  in  this  court  on  January  2,  1946? 

Mr.  Gendel:  Other  than  meeting  him  here  in  the 
court  room  on  December  4,  1945,  which  was  the  date  of 
the  first  meeting  of  creditors,  yes. 

The  Referee:  And  you  did  not  have  any  conversation 
with  him  in  any  manner  whatsoever? 

Mr.  Gendel :  Relating  to  Christ's  Church  of  the  Golden 
Rule?    That  is  right.    None  of  us  had  amiihing  to  do  with 
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either  Mr.  Utley,  any  one  in  his  office,  or  the  bankrupt  or 
any  one  on  his  behalf  in  connection  with  this  case  and  the 
soHcitation  of  any  claims.  The  difficulty,  your  Honor,  in 
answering  the  Court's  claim  is  that  your  Honor  has 
started  with  a  conclusion  and  then  has  built  more  con- 
clusions on  [36]  those  conclusions.  If  we  could  start  at  a 
fact  and  work  from  that  basis  on,  we  would  be  able  to 
answer  that  question  a  little  more  specifically.  As  far  as 
the  particular  letter  your  Honor  refers  to  in  your  memo- 
randum on  letters,  we  deny  that  the  Los  Angeles  Credit 
Managers  Association  Adjustment  Bureau  and/or  the 
former  Board  of  Trade  had  any  connection  of  any  nature 
or  character  whatsoever  with  the  sending  out  of  those 
letters.  Your  Honor  has  asked  a  question  previously  as 
to  how  they  happened  to  designate  the  Los  Angeles  Board 
of  Trade  as  they  did  in  the  letter.  I  can  guess,  the  same 
as  the  Court  can.  We  appeared  on  December  4,  1945, 
with,  at  that  time,  approximately  the  same  claims  which 
were  voted  and  recognized  by  your  Honor  on  January 
2nd  and  3rd.  And  it  was  obvious  whom  Mr.  Weller  rep- 
resented. As  is  indicated  by  the  Court,  he  has  been 
counsel  for  that  group  for  many  years.  I  think  that  at 
the  very  last  meeting,  which  was  apparently  December 
29th  or  December  31st,  the  two  dates  borne  on  those  two 
letters,  the  Bankrupt  became  aware  of  the  solicitation  by 
the  Attorney  General  of  proofs  of  claims,  which  evidence 
was  produced  at  the  hearing  on  January  2nd  and  3rd. 
And  I  think  that  then,  perhaps  in  a  desire  to  choose  the 
frying  pan  over  the  fire,  they  sent  out  this  type  of  letter, 
feeling  that  it  would  be  possibly  more  pleasant  for  them  to 
be  in  the  clutches  of  the  attorneys  who  had  already  indi- 
cated their  position  in  voting  claims,  than  to  be  in  the 
clutches  [37]  directly  of  the  office  of  the  Attorney  General 
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of  the  State  of  California.  Now  that  is  purely  my  guess. 
[  do  not  know  anything  about  it  for  the  reason  that  we 
had  no  connection  whatsoever,  as  has  been  indicated,  with 
the  Bankrupt  or  any  one  on  his  behalf.  Therefore,  your 
Honor,  in  asking  questions  of  Mr.  Boteler  and  Mr.  Wcller, 
(|nestions  about  investigations,  is  asking  us  to  prove  an 
unnecessary  fact.  We  know  whether  we  had  any  contact 
with  those  people  or  not.  We  do  not  have  to  investigate 
that  fact. 

Your  Honor  says  you  are  not  questioning  the  qualifi- 
cation of  any  counsel ;  but  the  line  of  questions  put  to  Mr. 
Weller  indicates  that  the  sworn  Affidavit  is  perhaps  being 
questioned  to  some  extent  as  to  his  connections.  I  don't 
know  in  what  manner  your  Honor  wants  a  denial  of  the 
fourteen-page  memorandum  of  January  22nd,  because  we 
have  specifically  and  generally  denied  any  connection  what- 
soever with  the  debtor  at  the  time  that  the  Petition  was 
filed.  We  are  glad  to  renew  that  denial  under  oath  as  of 
this  date  if  it  will  be  of  any  assistance.  The  only  facts 
we  concede  in  this  case  are  that  the  letters  were  received 
by  two  creditors,  neither  of  these  creditors  participating 
in  the  election  of  the  Trustees,  one  dated  apparently  De- 
cember 29,  1945,  the  other  dated  apparently  December  31, 
1945,  referring  to  the  fact  that  Raphael  Wechter  and 
the  Los  Angeles  Board  of  Trade  at  the  Spring  Street 
address  and  with  the  telephone  number  [38]  listed  for  it, 
were  representing  unsecured  creditors.  Those  are  the 
only  facts  in  those  fourteen  pages.  From  there  on  it  is 
the  opinion  of  the  Trustees  and  the  suggested  counsel  for 
the  Trustees  that  the  Court  has  built  up  the  conclusion 
that  in  some  way  some  one  might  then  be  suspicious  that 
there  was  a  basis  for  any  connection  between  the  Bank- 
rupt or  some  one  on  behalf  of  the  Bankrupt  and  counsel. 
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The  Referee:     Just  a  minute. 

Mr.  Hunt,  here  is  a  message  for  you.  (Handing  a 
paper  to  Mr.  Hunt.) 

Mr.  Gendel:  I  do  not  know  whether  the  record  shows 
it,  your  Honor;  but  with  reference  to  the  letter  from  San 
Francisco — I  forget  who  wrote  it — that  letter  was  pre- 
sented to  your  Honor  on,  I  believe,  January  3rd  of  1946 
in  connection  with  the  determination  by  your  Honor 
whether  or  not  the  Attorney  General  of  the  State  of  Cali- 
fornia or  Messrs.  Craig  &  Weller  were  in  a  position  to 
vote  claims,  the  issue  of  solicitation  having  been  raised. 
And  after  your  Honor  read  the  letter  and  heard  the  state- 
ment of  facts  with  reference  to  the  conduct  of  both  the 
Los  Angeles  Credit  Managers  Adjustment  Bureau  and  the 
Attorney  General  of  the  State  of  California,  you  made 
the  ruling  that  neither  entity  or  their  representatives  were 
to  be  disqualified  because  of  alleged  solicitation. 

The  Referee:     That  was  as  to  the  voting  of  claims. 

Mr.  Gendel:     That  is  correct.  [39] 

The  Referee :  All  right,  now  I  think  that  in  deciding 
the  question  which  was  before  the  Referee  on  the  Petition 
of  the  Trustees  for  Leave  to  Employ  Counsel  the  Referee 
might  well  take  into  consideration  whether  the  attorneys 
that  the  Trustees  wished  to  employ  were  in  the  case  as  a 
matter  of  right,  because  they  represented  creditors  in  the 
case  at  the  outset  of  the  case,  or  whether  they  were  in  the 
case  merely  because  they  had  rustled  up  some  claims  that 
they  might  have  the  opportunity  to  vote  and  to  put  there- 
by somebody  in  as  Trustee  and  in  turn  get  the  position  of 
attorneys  for  the  Trustees.  I  think  that  is  something  the 
Court  should  take  into  consideration. 
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Mr.  Gendel :  Your  Honor  has  the  testimony  of  Mr. 
Wcllcr.  I  sui)pose  that  that  ought  to  be  sufficient  as  to 
his  possible  connection.  I  do  not  know  whether  your 
Honor  wants  my  testimony  or  not.  I  shall  be  glad  to  give 
it  if  required. 

The  Referee:  I  am  going  to  put  the  case  in  this  condi- 
tion: I  am  going  to  give  you  gentlemen  an  opportunity  ""to 
offer  any  evidence  you  care  to  offer  on  any  matter  set 
forth  in  the  Order  denying  the  Petition  of  the  Trustees  for 
Leave  to  Employ  Certain  Counsel  made  January  22,  1946, 
in  the  Referee's  certificate  on  review  in  this  matter,  which 
was  filed  in  the  Clerk's  office  on  January  30,  1946,  and  in 
the  Supplement  to  the  Referee's  certificate  on  Petition  for 
Review,  which  was  filed  in  the  Clerk's  office  on  May  24, 
1946.  In  the  absence  of  any  showing  to  the  contrary  the 
[40]  Referee,  in  now  again  passing  on  the  Trustees'  Peti- 
tion, will  make  the  finding  that  all  the  matters  of  fact  set 
up  in  or  contained  in  the  instruments  mentioned  are  true. 
I  shall  continue  the  matter  to  a  day  certain  and  give  you 
an  opportunity  to  examine  those  papers  and  offer  such 
evidence  as  you  may  wish  to  offer,  it  being  understood 
that  in  the  absence  of  evidence  the  Referee  will  make 
a  finding  that  the  statements  made  or  the  matters  con- 
tained in  the  instruments  mentioned  are  true. 

Mr.  Gendel:  What  is  the  Supplementary  Certificate, 
your  Honor? 

The  Referee:  You  may  read  it  for  yourself,  Mr.  Gen- 
del. It  belongs  in  the  Clerk's  file.  We  have  it  here  for  the 
purpose  of  this  hearing. 

When  do  you  want  to  take  the  matter  up? 

Mr.  Gendel:  May  I  see  the  Certificate?  Wc  may  not 
want  a  continuance,  vour  Honor. 
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The  Referee:     Yes.    (Handing  a  document  to  counsel.) 

Mr.  Gendel:  Your  Honor,  will  the  Court  accept  an 
offer  of  proof  that  Mr.  Weller,  if  called  to  testify,  will 
further  testify  that,  as  to  the  specific  documents  in  the 
Supplement  to  the  Referee's  Certificate  on  Petition  for 
Review,  which  is  dated  May  24,  1946,  neither  he  nor  any 
one  to  his  knowledge  had  any  contact  with  the  persons 
purporting  to  send  out  these  various  documents,  and  that 
he  had  no  knowledge  concerning  their  origin  nor  the  rea- 
sons for  their  [41]  origin?  Will  your  Honor  accept  that 
offer  of  proof? 

The  Referee :     Yes,  if  you  say  that  he  would  so  testify. 

Mr.  Gendel:     Yes,  he  would  so  testify. 

The  Referee:  Is  there  anything  else?  Do  you  want 
a  continuance  or — 

Mr.  Gendel  (Interrupting)  :  For  what  purpose,  your 
Honor  ? 

The  Referee:  I  have  told  you,  that  in  the  absence  of 
any  evidence  the  Court  will  make  a  finding  that  all  of  the 
matters  of  fact  set  forth  in  or  contained  in  the  instruments 
already  mentioned  are  true. 

Mr.  Gendel:  Would  your  Honor  indicate  what  the 
findings  of  fact  would  be?  I  have  no  way  of  knowing 
from  your  memorandum. 

The  Referee:  I  am  not  going  to  indicate  anything. 
You  have  an  opportunity  to  read  it. 

Mr.  Gendel:  We  have  had  an  opportunity  to  read  it. 
There  is  nothing  to  indicate  that  findings  of  fact — 

The  Referee  (Interrupting) :  I  am  going  to  make 
findings  of  fact.  That  is  why  I  say  I  am  going  to  give 
you  an  opportunity  to  offer  any  evidence  you  wish  to  offer. 
If  you  do  not  wish  to  offer  any  evidence,  I  am  going  to 
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make  formal  findings  of  fact  that  all  of  the  matters  con- 
tained in  the  instruments  mentioned  are  true,  and  I  am 
going  to  draw  my  conclusions  from  those  findings  of  fact. 
That  is  why  if  you  want  an  opportunity  you  may  have  it 
to  offer  any  evidence  [  42 1  on  those  questions. 

Mr.  Gendel :  Perhaps  I  am  being  a  little  obtuse,  it 
being  a  little  late  in  the  afternoon;  but  I  do  not  quite  fol- 
low what  matters  your  Honor  has  in  mind. 

The  Referee:  Mr.  Gendel,  you  persuaded  the  Ninth 
Circuit  to  give  you  a  hearing.  You  have  a  hearing.  Now 
go  forward  and  present  any  evidence  you  want  to. 

Mr.  Gendel :  We  have  presented  evidence  that  we  have 
no  connection  with  the  Bankrupt  or  any  one  connected 
with  it.  What  more  are  we  supposed  to  do?  Are  these 
letters  to  overcome  the  Court's  indicated  opinion  that  only 
in  the  rarest  cases  should  the  Trustees'  selection  be  denied  ? 
Shall  we  produce  the  debtor  or  the  Bankrupt  and  put  him 
under  oath  and  have  him  testify  that  he  never  talked  to 
anybody  connected  with  the  Los  Angeles  Credit  Managers 
Association  or  Craig  &  Weller,  Thomas  S.  Tobin,  and 
Martin  Gendel?     Would  that  convince  your  Honor? 

The  Referee:  Mr.  Gendel,  as  an  intelligent  individual 
I  am  not  going  to  take  for  granted  that  the  typist  at  the 
Hotel  Stratford  picked  out  "Board  of  Trade"  from  the 
thin  air  and  wrote  it  down  on  a  piece  of  paper.  She 
got  it  from  somewhere. 

Mr.  Gendel :  T  think  your  Honor  could  likewise  con- 
sider the  fact  that  the  Los  Angeles  Credit  Managers 
Association  appeared  through  Messrs.  Craig  &  Weller 
on  December  4.  1945.  with  a  nice  sheaf  of  proofs  of 
claim.  T  think  [43]  probably  the  same  batch  of  claims 
they  had  on  January  2nd  and  3rd.  That  would  not  be 
\'ery  hard  to  add  together  as  two  and  two. 
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The   Referee:     All   right- 
Mr.    Gendel    (Interrupting):     We    are    quite    willing 

to— 

The  Referee  (Interrupting) :  Gentlemen,  I  am  not 
going  to  try  your  case  for  you.  I  am  not  an  attorney 
here.  I  am  the  Judge.  You  are  here.  You  have  an 
opportunity  to  present  whatever  evidence  you  want  to 
produce.  If  you  do  not  want  to  produce  anything  further, 
I  shall  mark  the  matter  submitted. 

Mr.  Gendel:  Well,  I  think  that  out  of  an  abundance 
of  precaution,  since  it  may  be  necessary  to  go  back  up 
the  ladder  again,  we  shall  consent  to  the  suggested  con- 
tinuance. Perhaps  I  am  as  I  have  indicated,  a  little  obtuse 
this  afternoon.  I  should  like  an  opportunity  to  discuss 
the  matter  with  my  co-counsel  and  with  the  Trustees. 

The  Referee:  All  right,  when  do  you  want  to  take 
it  up? 

Mr.  Gendel:  Since  this  is  apparently  running  into 
considerable  money,  which,  if  I  understand  the  law  cor- 
rectly, is  not  collectible  from  the  Referee  personally,  we 
should  Hke  it  as  soon  as  possible.  Where  is  Mr.  Bell? 
Does  your  Honor  know?     Is  he  in  jail? 

Mr.  Hunt:  I  can  answer  that,  your  Honor.  He  just 
called  me  on  the  phone.  Where  he  is  I  don't  know.  I 
imagine  he  is  at  home.    [44] 

Mr.   Gendel:     Is  he  available  now? 

Mr.  Hunt:  That  is  more  than  I  can  tell  you.  I  never 
can  find  him. 

The  Referee:     All  right,  what  date  do  you  want? 

Mr.   Gendel:     How  about  Friday, — 

Mr.  Hunt  (Interrupting) :  Wait  a  minute.  I  can 
say  this,  your  Honor:  Mr.  Bell  talked  about  meeting 
me  and  some  others  to  discuss  tax  matters  tomorrow. 
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Mr.  Gendcl :  How  about  Friday,  your  Honor,  at  2 
o'clock  ? 

The  Referee:  Subject  to  a  matter  that  is  set  in  the 
morning — I  do  not  think  it  will  go  over,  it  is  not  the 
Church  case — I  shall  be  glad  to  set  it  on  Friday  at  2 
o'clock. 

Mr.   Gendel :     Thank  you,  sir. 

The  Referee:  All  right,  the  matter  is  continued  to 
December  20,  1946,  at  2  p.  m.   [45] 

Los  Angeles,  California,  Friday,  December  20,  1946, 
2  p.  m. 

The   Referee:     Christ's    Church    of   the    Golden    Rule. 

Mr.  Gendel:  Your  Honor,  we  have  been  unable  to 
locate  Mr.  Bell;  and  Mr.  Utley  this  morning  informed 
me  that  he  had  received  word  that  Mr.  Bell  was  probably 
in  San  Francisco.  Mr.  Utley  suggested  that  the  next 
time  he  was  at  all  certain  Mr.  Bell  would  be  available 
would  be  on  the  anniversary  of  this  matter,  on  the  2nd 
of  January,  1947.  He  said  he  had  some  court  hearings 
and  felt  certain  he  would  be  before  your  Honor  on  that 
date.  So,  since  we  are  of  the  opinion  that  the  only 
person  who  could  tell  us  what  was  in  his  mind  and 
what  motivated  his  sending  out  the  letters  which  have 
concerned  your  Honor  for  a  year,  if  he  had  any  hand 
in  it,  would  be  Mr.  Bell  himself,  I  presume  that  we  had 
better  not  try  to  introduce  secondary  evidence  in  the  form 
of  any  employee  who  might  say,  "Yes.  I  sent  out  the 
letter;  but  somebody  else  told  me  to  do  it."  We  might 
as  well  go  to  the  source.  Then  we  can  inquire  as  to 
why  those  letters  were  sent  out.  Then  we  can  have  both 
sides  of  the  evidence,  that  indicated  by  Mr.  Weller's  testi- 
mony and  the  Affidavits  and  that  indicated  by  the  testimonv 
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of  Mr.  Bell.  I  do  not  like  to  delay.  This  case  has  be- 
come most  aggravating  and  irritating,  because,  computed 
on  the  per  diem  as  reflected  on  the  applications  now 
before  your  [46]  Honor,  each  day  costs — I  don't  know 
how  much  but  a  sizable  amount  of  money,  depending 
on  your  Honor's  ultimate  decision  on  the  application 
for  fees.  However,  I  do  not  know  of  any  other  way 
to  answer  your  Honor's  inquiry  as  to  why  the  letters 
were  sent  out;  so  I  think  all  we  can  do  with  reference 
to  the  matter  is  to  continue  the  hearing. 

Before    that    is    done,    however,    I    want    to    call    two 

matters  to  your  Honor's  attention.     One  is  that  we  had 

understood    a    mandate    had    come    down    and    had    been 

spread  at  the  time  we   filed  a  petition   for  the  hearing, 

as   is   now   before   your   Honor;   but   we   were   informed 

this  week  that  the  mandate  had  come  down  only  during 

the  week.     Mr.   Chichester  on  our  behalf,  the  Trustees' 

behalf,  then  had  the  mandate  spread  on  the  records  and 

the  minutes  of  Judge  Mathes's  court.     I  think  it  might 

be  appropriate  at  this  time,  to  eliminate  any  uncertainty 

in  the  record,  that  the  Trustees  more  for  an  order  of  this 

Court   permitting  the   consideration   of   the   Petition   and 

the  testimony   heretofore   given,   as   if   those   items   were 

present,   after   the   spreading  of   the   mandate   if   that   is 

proper.      I   do  not   know   just   what   jurisdictional    effect 

our  filing  the  Petition  for  a  hearing  has,  whether  it  was 

of  such  a  nature  that   it   is   a  nullity   or   whether   your 

Honor  could  now,  by  more  or  less  of  a  recognizing  order, 

permit  the  Petition  and  the  testimony  given  to  that  effect, 

say,   as   of   today,   which   is   after   the   spreading   of   the 

mandate.    It  seems  to  me  it  would  be  an  idle  act  for  [47] 

us  to  refile  a  Petition  for  a  hearing  and  start  the  matter 

over  as  of  now  and  then  have  Mr.  Weller  testify. 
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The  Referee:  All  rig^ht,  if  it  is  necessary,  the  record 
may  show  that  the  Petition  for  hearing  in  this  matter 
and  the  Order  fixing  the  time  of  the  hearing  may  be 
deemed  to  have  been  filed  subsequent  to  the  time  when 
the  mandate  was  spread  on  the  minutes  of  Judge  Mathes's 
court,  and  that  the  proceedings  had  in  this  matter  on 
December  16,  1946,  before  this  Court  may  be  deemed 
to  have  been  had  subsecjuent  to  the  time  that  the  mandate 
was  spread  on  the  minutes  of  Judge  Mathes's  court. 

Mr.  Gendel :  Thank  you,  your  Honor.  Now  the 
second  item  that  concerns  us  is  this :  As  your  Honor 
will  recall,  when  the  matter  was  first  presented  for  re- 
view to  Judge  Mathes,  pursuant  to  your  Orders  of  Jan- 
uary 14th  and  January  22,  1946,  the  attorneys  involved 
in  the  Petition,  with  the  exception  of  Irving  M.  Walker, 
were  permitted  to  intervene  before  Judge  Mathes  and 
then  partook  in  the  argument  before  Judge  Mathes  and 
before  the  Circuit  Court  as  direct  petitioners  or  appel- 
lants; and  unless  your  Honor  would  have  some  objection 
to  that  type  of  procedure,  I  would  like  at  this  time,  on 
behalf  of  Frank  C.  Weller,  Thomas  S.  Tobin.  and  myself, 
to  move  to  be  allowed  as  Interveners  in  the  hearing  on 
the  Petition  of  the  Trustees  now  before  your  Honor. 

The  Referee:  I  do  not  think  that  such  a  motion 
is  [48]  necessary.  I  think  the  record  shows,  as  you 
have  indicated,  that  when  the  matter  was  pending  before 
Judge  Mathes  on  review  Messrs.  Craig  &  Weller:  Mr. 
Tobin;  and  you,  Mr.  Gendel,  were  allowed  by  Judge 
Mathes  to  intervene  as  parties.     Is  that  correct? 

Mr.    Gendel:     Yes,   that   is   correct,   your    Honor. 

The  Referee :  I  think  that  that  was  not  changed  in 
any   way  by   the   reversal   of   the   Order   by   the    Circuit 
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Court  of  Appeal  and  the  direction  that  it  be  sent  back 
for  the  purpose  of  having  a  hearing.  So  I  consider  that 
Craig  &  Weller;  Mr.  Tobin;  and  you,  Mr.  Gendel,  are 
parties  to  the  proceeding  and  I  so  regard  you. 

Mr.  Gendel:  You  see,  your  Honor,  my  difficulty  is 
that  though  I  know  it  does  not  need  a  recognition  from 
the  Referee  to  acknowledge  that  there  is  an  Order  of 
the  District  Court,  I  do  have  the  thought  in  mind  that, 
since  there  is  nothing  in  the  Referee's  records  to  indicate, 
as  such,  that  there  is  an  official  acknowledgment  of  the 
attorneys  as  parties  in  interest,  perhaps  by  a  minute  order, 
reflected  in  our  oral  Petition,  then  the  records  of  the 
Referee  might  be  made  to  show  the  recognition  of  the 
attorneys  as  parties  to  the  hearing.  The  reason  that  I 
ask  that  is  that  in  the  event  it  should  be  necessary  for 
any  review  to  be  taken  then  the  record  will  be  clear  from 
its  inception.  We  won't  have  to  relate  it  back  to  any 
Order  that  was  given  back  in  February,  1946.   [49] 

The  Referee:  Suppose  I  make  a  note  on  our  calendar 
here,  which  will  be  incorporated  in  our  official  docket, 
that  the  Referee  finds  that,  pursuant  to  orders  made  by 
Judge  Mathes  in  this  case,  Craig  &  Weller,  Martin  Gendel, 
and  Thomas  S.  Tobin  are  parties  to  this  proceeding? 

Mr.  Gendel:  Fine,  thank  you.  That  would  cover  any 
ambiguity  in  the  record. 

Now  to  what  hour  would  your  Honor  suggest  the 
continuance  on  January  2nd?  You  probably  have  matters 
of  more  importance  to  the  administration  of  the  estate 
at  the  moment  than  our  Petition  for  the  Trustees.  If 
it  would  accommodate  the  Court,  I  would  just  as  soon 
have  it  set  at  2  o'clock  instead  of  10  o'clock,  which  is 
probably  the  hour  that  the  other  matters  are  set  for 
hearing. 


Rule,  a  nonprofit  California  corporation,  etc.        99 

The  Referee:     Just  one  second. 

I  have  made  this  notation  on  our  docket:  The  Referee 
finds  that,  pursuant  to  orders  made  by  Judge  Mathes  in 
this  proceeding,  Craig  &  Weller,  Martin  Gendcl,  and 
Thomas  S.  Tobin  arc  parties  in  the  Trustees'  Petition 
for  Leave  to  Employ  the  said  Frank  C.  Weller,  Thomas 
S.  Tobin,  and  Martin  Gendel  as  their  counsel  in  addition 
to  Irving  M.  Walker. 

Mr.  Gendel :     I  think  that  that  will  cover  it. 

The  Referee:     That  takes  care  of  that? 

Mr.  Gendel:     Yes. 

The  Referee:  All  right,  let  us  get  the  1947  cal- 
endar.   [50] 

Mr.  Gendel:  Mr.  Utley  informed  me  that  on  Janu- 
ary 2nd — I  think  he  said  at  10  o'clock — your  Honor  had 
already  set  several  important  matters  in  the  Christ's 
Church  case,  and  that  Mr.  Bell  would  be  here  at  that 
time.  My  suggestion  was  that  if  it  would  convenience 
the  Court  we  could  set  this  matter,  then,  for  2  o'clock 
that  afternoon.  That  would  clear  your  morning  hearings, 
and  we  could  have  Mr.   Bell  here  in  the  afternoon. 

The  Referee:     Just  a  minute.     T  will  get  the  calendar. 

(The  Clerk  enters  with  calendar,  leaves.) 

There  are  several  contested  matters  set  for  Thursday, 
January  2nd,  at  10  o'clock  in  the  Church  case  in  addi- 
tion to  three  other  matters  in  other  cases. 

Mr.  Gendel :  Would  January  3rd  be  better  for  your 
Honor?  Our  only  desire  is  just  to  eliminate  too  much 
delay  on  this. 

The  Referee :  No,  I  think  the  afternoon  of  January 
2nd. 
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Mr.  Gendel:     2  o'clock? 

The  Referee:     Yes. 

Mr.  Gendel:  Well,  out  of  an  abundance  of  precau- 
tion, although  we  do  hope  Mr.  Bell  will  cooperate  with 
us  by  being  present,  I  shall  ask  that  the  Clerk  issue  a 
new  subpoena.  Then  we  shall  try  to  get  service  on  Mr. 
Bell  so  that  we  can  be  sure  we  can  proceed  with  our 
hearing. 

The  Referee:  All  right,  the  matter  will  be  continued 
to  January  2nd,  at  2  p.  m.  I  shall  be  glad  to  give  you 
a  hearing  on  any  day  you  want,  even  before  January 
2nd,  if   [51]  you  wish  to  arrange  that. 

Mr.  Gendel:  Mr.  Utley  intimated  that  he  had  no 
contact  with  Mr.  Bell.  I  asked  him  if  it  could  be  ar- 
ranged in  advance,  to  suit  the  convenience  of  Mr.  Bell, 
so  that  we  should  not  have  to  pounce  on  him  with  a 
subpoena  at  some  time  inconvenient  to  him.  Mr.  Utley 
said  no,  he  thought  we  had  better  wait  until  January 
2nd;  so  apparently  I  have  no  choice  in  the  matter. 

The  Referee:  Let  it  be  understood  that  if  for  any 
reason  you  want  to  advance  this  hearing  to  some  date 
before  January  2nd  we  shall  be  glad  to  cooperate. 

Mr.  Gendel:     Thank  you,  sir. 

The  Referee:  I  know  of  no  reason  why  it  could  not 
be  advanced,  because  there  are  no  other  parties  entitled 
to  be  present  other  than  the  Trustees  and  the  Interveners. 

Mr.  Gendel:  Yes,  Well,  I  have  notified  the  Trustees 
individually ; — 
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The  Referee  (Interrupting):     We  have  that  on  file. 
Mr.  Gendcl   (Continuing) :     — and   I  shall  repeat  that 
notice  for  the  matter  on  January  2nd  or  any  earlier  date. 
The   Referee:     I   am   not   concerned   about   that.     All 

1  wanted  for  the  file  was  some  definite  assurance  that 
all  of  the  Trustees  had  actual  notice  of  the  fact  that 
this  hearing  was  going  on. 

Mr.  Gendel:     Yes,  sir. 

The  Referee:  The  file  does  show  that  they  had 
actual  [52]  notice  of  this  hearing  today,  and  it  is  not 
necessary  to  file  any  further  notice  to  them. 

Mr,  Gendel:     Thank  you,  sir. 

The  Referee:     Very  well.    That  is  all.  [53] 

Los   Angeles,   California,   Thursday,   January  2,    1947, 

2  p.  m. 

The  Referee:     Christ's  Church  of  the  Golden  Rule. 

Mr.  Gendel:  Your  Honor,  I  met  Mr.  Bell  walking 
in  the  hall.  I  understood  he  was  going  to  be  here  with 
us  this  afternoon. 

The  Referee:     Yes. 

(Mr.  Bell  enters.) 

All  right,  you  may  proceed,  Mr.  Gendel. 

Mr.  Gendel:     Mr.  Bell,  will  you  please  take  the  stand? 
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ARTHUR  L.  BELL, 

called  as  a  witness,  having  first  duly  affirmed,  testified 
as  follows: 

The  Referee:  Be  seated,  please.  Your  name  is  Ar- 
thur L.  Bell? 

The  Witness:     It  is,  sir. 

Direct  Examination 
By  Mr.  Gendel: 

Q.  Mr.  Bell,  in  December,  1945,  you  were  connected 
with  the  Bankrupt  Corporation;  is  that  right? 

A.     I  was,  sir;  still  am. 

Q.     In  what  capacity? 

A.  President  of  Christ's  Church  of  the  Golden 
Rule.   [54] 

Q.  Did  that  connection  continue  in  the  month  of 
January,  1946,  also?  A.     It  did,  sir. 

Mr.  Gendel:  Your  Honor,  may  I  please  have  the 
exhibits  in  this  hearing? 

The  Referee:  What  do  you  mean?  Were  there  ex- 
hibits in  the  previous  hearing  on  December  20th? 

Mr.  Gendel:  The  exhibits,  your  Honor,  were  the 
copies  of  the  letters  your  Honor  questioned. 

(The  Clerk  enters.) 

The  Referee  (To  the  Clerk) :  See  if  there  are  any 
exhibits,  please,  on  the  Petition  to  Employ  Counsel  in 
the  Church  case. 

(The  Clerk  leaves.) 

The  Witness:  Your  Honor,  may  the  record  show 
that  I  have  appeared  voluntarily  without  the  need  of 
a  subpoena  being  served  on  me? 

The  Referee:     The  record  may  so  show. 
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Perhaps  if  you  will  examine  the  Certificate  on  Review, 
you  may  find  the  papers  you  want,  Mr.  Gendel.  In  the 
meantime  we  will  see  if  there  are  any  formal  exhibits. 

(The  Clerk  enters,  hands  papers  to  the  Court,  leaves.) 

Here  you  are,  Mr.  Gendel.  (Handing  papers  to 
counsel) 

Mr.  Gendel:  Oh,  yes,  the  Certificate  on  Review  I 
think  will  probably  sufilice. 

Q.  Now,  Mr.  Bell,  may  T  call  your  attention,  please, 
to  [55]  what  might  be  described  as  a  carbon  copy  of 
a  communication  on  what  purports  to  be  the  stationery 
of  the  Hotel  Stratford,  with  the  imprint  "Hotel  Strat- 
ford, 8th  Street  at  Hoover,  Los  Angeles  5,"  and  a  carbon 
copy  of  a  communication  purporting  to  bear  the  date 
December  26,  1945.  I  ask  you,  please,  to  read  that  docu- 
ment.    (Handing  a  paper  to  the  witness)  A.     Yes. 

0.  Now,  Mr.  Bell,  I  likewise  direct  your  attention 
to  another  communication,  this  one  appearing  to  bear  the 
date  December  v31,  1945,  likewise  on  what  purports  to 
be  Hotel  Stratford  imprinted  stationery,  and  ask  you 
if  you  will  please  read  that  letter.  (Handing  a  paper 
to  the  witness)  A.     It  appears  to  be  very  similar. 

Mr.  Gendel:  Now,  your  Honor,  at  the  last  hearing 
you  referred  to  a  Supplementary  Certificate.  Is  that  in 
this  group? 

(The  Court  hands  a  paper  to  counsel.) 

Mr.   Gendel :     Thank  you,   sir. 

O.  Now,  Mr.  Bell,  I  direct  your  attention  to  the 
documents  contained  in  the  Supplement  to  Referee's  Cer- 
tificate on  Petition  for  Review  of  Orders,  which  Sup- 
plement is  dated  May  24,  1946.     Now  I  ask  you  to  look 
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at  what  purports  to  be  a  charge  ticket  on  Wolcott's, 
referring  to  a  charge  for  Proof  of  Unsecured  Debt  and 
Letter  of  Attorney.     (Handing  a  paper  to  the  witness) 

A.     Yes.  [56] 

Q.  Then  next  to  it  is  a  memorandum,  apparently  in 
duplicate,  headed  "P  36  B,  American  Laundry,"  with 
the  names  of  apparently  seven  entities  there,  or  persons, 
and  ask  you  to  examine  that  document.  (Handing  a 
document  to  the  witness)  A.     Yes. 

0.  I  think  the  one  below  it  is  a  duplicate.  Then  I 
believe  the  last  document  is  something  that  purports  to 
be  a  carbon  copy  on  a  piece  of  plain  white  paper  bearing 
date  of  December  28,  1945,  and  starting  with  the  words, 
"Please  check  with  all  of  our  Oregon  creditors,"  and 
ask  you  to  read  that  document.  (Handing  a  paper  to 
the  witness)  A.     Yes,  I  have  read  it. 

0.  Now,  Mr.  Bell,  what,  if  anything,  did  you  have 
to  do  with  the  sending  out  of  those  documents? 

A.     Well,    I   think   I   had   considerable   to   do   with   it. 

0.  In  other  words,  you  are  familiar  with  those  docu- 
ments, are  you?  A.     I  am   familiar,  yes. 

Q.  Why  were  they  sent  out?  Just  tell  us  the  cir- 
cumstances. 

A.  I  will  send  my  memory  back.  A  great  deal  has 
happened  in  the  last  year  or  more.  I  think  I  can  re- 
member enough,  however,  to  put  together  the  picture. 
When  I  went,  as  President  of  Christ's  Church  of  the 
Golden  Rule,  to  interview  Mr.  Utley,  of  L^tley  &  Cobb, 
in  company  with  IMr.  A.  L.  Wirin.  one  of  our  attorneys, 
at  the  request  of  Mr.  Parsons,  \S7]  who  was  at  that 
time  up  in  Oregon,  we  had  an  extensive  interview  on 
the  possibility  of  our  acting  under  the  bankruptcy  laws 
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to  obtain  what  we  thought  would  be  protection  against 
some  very  unjust  persecution  and  interference  with  our 
rights  of  reHgious  freedom.  1  mentioned  to  Mr.  Utley 
that  our  major  problem  consisted  of  having  the  resources 
of  our  Church  and  its  very  valuable  records  put  into 
the  hands  of  responsible  men  in  some  responsible  court 
that  would  be  impersonal,  impartial  in  its  handling  of 
our  affairs;  that  there  would  be  no  prejudice  and  no 
declared  intention  to  dissolve  our  Church,  destroy  our 
Church,  break  up  our  membership,  or  discredit  the 
teachers  or  the  teachings  in  our  Church ;  that  we  felt 
the  State  Courts  were  not  going  to  respect  our  rights 
of  religious  freedom;  that  we  would  have  no  protection; 
that  we  wanted  to  know  if  there  was  any  law  of  any 
kind  that  would  hold  our  assets  until  the  audit  had  been 
finished,  protect  our  creditors,  whom  we  felt  were  not 
being  protected.  The  Receiver  had  refused  to  pay  bills, 
even  utility  bills.  Our  credit,  that  we  had  spent  some 
years  building  up,  assets  worth  millions  of  dollars,  were 
being  jeopardized.  Crops  we  had  planted  in  the  Imperial 
Valley  were  being  neglected.  Our  losses  were  running 
up  very  rapidly.  Our  creditors  were  being  jeopardized. 
I  asked  Mr.  Utley,  if  we  filed  a  list  of  unsecured  creditors, 
if  when  sufficient  money  had  been  acquired  to  pay  those 
unsecured  creditors  our  properties  would  be  back  in  our 
hands;  if  we  [58]  could  put  up  our  total  resources  as 
a  means  of  securing  those  listed  creditors,  if  we  would 
have  again  control  of  our  Church  when  those  creditors 
were  paid.  1  understood  from  his  explanation  that  that 
would  be  the  case.  My  next  question  was  whether  or 
not  there  was  any  way  our  creditors  could  have  some 
voice  in  the  selection  of  our  Trustees,  our  representatives. 
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to  make  sure  that  our  problem  would  not  become  a  poli- 
tical football,  that  no  prejudice  would  be  used  in  dealing 
with  us,  but  instead  our  assets  would  be  protected  until 
our  creditors,  our  listed  creditors  on  our  schedules,  had 
been  paid  and  we  could  be  assured  that  the  enmity  against 
our  teachings  and  our  Church  and  some  of  us  in  official 
positions  would  not  have  any  part,  or  become  any  part, 
of  a  bankruptcy  proceeding.  He  assured  me  that  so 
soon  as  we  had  acquired  sufficient  in  the  way  of  money 
or  had  sold  enough  properties  to  pay  the  listed  creditors, 
that  we  would  be  free  of  the  jurisdiction  of  any  Trustees 
or  their  attorneys — who  might  be  under  the  Court  until 
some  legal  period  had  passed  and  we  could  be  relieved 
of  the  Bankruptcy  court,  but  that  we  would  have  manage- 
ment and  control.  When  I  first  talked  to  him,  we 
thought  we  would  have  complete  management  and  control 
under  the  jurisdiction  of  the  Court.  Later,  when  it 
became  evident  that  Judge  Mathes  would  not  grant  us 
that  type  of  a  proceeding,  we  would  have  to  go  into 
voluntary  bankruptcy,  we  had  further  conversations;  and 
once  more  he  assured  me  that  our  [59]  creditors  would 
be  in  a  position  to  control  the  situation.  Ninety-five  per 
cent  of  our  creditors  were  our  friends.  We  knew  their 
first  concern  would  be  to  protect  us  and  to  prevent  our 
assets  from  being  dissipated  or  to  prevent  this  matter 
from  becoming  a  political  football  used  by  Communists 
and  those  who  hate  our  type  of  teachings  to  destroy  us. 
He  then  told  me  of  certain  persons  who  could  be  trusted 
to  act  in  an  impartial  manner. 

He  said,  "Your  creditors  will  have  to  elect  some  one. 
You  have  explained  your  problem  to  me.  These  persons 
have    long   experience    in   this    matter.      Your    creditors, 
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if  they  decide  that  they  wish,  instead  of  having  their 
own  separate  attorneys  in  each  instance,  to  have  a  group 
of  experienced  men  to  deal  with  this  matter — I  can  as- 
sure you  that  there  will  be  no  prejudice;  that  your  affairs 
will  be  protected;  that  great  dispatch  will  be  exercised 
to  pay  off  these  listed  creditors;  and  that  in  a  few  weeks 
the  matter  would  be  over.  I  again  asked  him  whether 
the  creditors  would  have  to  select  some  one  of  their  own 
acquaintance,  some  one  within  their  own  group,  whether 
they  would  have  the  right  to  do  so.  I  was  told  the  courts 
would  not  deal  in  a  friendly  manner — would  not  be 
friendly  towards  the  idea  of  strangers  to  bankruptcy  pro- 
ceedings acting  as  Trustees  or  attorneys  for  Trustees  but 
instead  would  expect  to  have  experienced — men  experi- 
enced in  bankru])tcy  procedure,  and  that  our  creditors, 
instead  of  meeting  among  themselves  and  deciding  whom 
they  [60]  would  select  and  whom  we  could  be  sure  would 
protect  our  rights  and  not  permit  any  dissipation  of  our 
resources  to  take  place  or  any  delay — that  it  would  be 
better,  that  it  would  be  advisable,  have  experienced  bank- 
ruptcy men  carrying  on  the  negotiations;  that  I  need 
have  no  fear  but  that  nothing  would  at  any  time  be  per- 
mitted to  take  place  by  those  men  who  would  waste  anv 
time  in  the  Bankruptcy  Court,  any  of  our  resources,  or 
permit  the  matter  to  become  a  political  football  as  it  had 
become  with  the  Attorney  General's  office  and  his  political 
appointees;  that  they  would  be  kept  out  of  the  picture 
entirely.  I  asked  him  for  the  names  of  certain  persons 
who  had  had  experience  and  whom  we  could  advise  our 
clients  would  be  prepared  to  handle  this  matter  in  an 
impartial  and  impersonal  manner  and  who  were  supposed 
to  be  men  he  had  known   for  many  years  and  that  he 
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could  guarantee  would  have  no  prejudice  in  any  of  our 
dealings.  He  named  Mr.  —  I  forget,  it  begins  with  a 
G— 

The  Referee:     Goggin? 

The  Witness:  Mr.  Goggin  was  one;  and  at  that  time 
it  was  our  opinion  that  only  one  Trustee  would  be  needed. 
I  could  take  the  time  to  be  in  daily  contact  with  him  and 
be  sure  he  would  understand  every  phase  of  our  problems 
— and  they  were  intricate  and  complex,  as  the  Court  has 
discovered.  I  wanted  only  one  as  I  couldn't  train  half 
a  dozen  or  even  three.  But  I  could  take  one.  He  assured 
me  Mr.  Goggin,  if  our  creditors  wanted  him,  would  be 
the  one  that  would  be  able  [61]  to  handle  this  matter. 
He  says,  "If  something  should  happen  he  couldn't  come 
in,  Mr.  Sampsell  would  be  the  second  best."  Then  I 
believe  he  mentioned  your  firm  of  attorneys.  I  don't 
recall  him  mentioning  any  other  firm  at  the  time. 

Q.  When  you  say  "your  firm  of  attorneys,"  what 
name  do  you  mean  he  mentioned? 

A.  Let  me  check  just  a  moment.  I  think  he  said  the 
matter  would  have  to  be  handled  in  the  court  by  the 
Board  of  Trade,  and  he  mentioned  some  names.  I  don't 
recall  at  this  time.  In  fact,  at  this  time  I  don't  even 
recall  your  name  although  I  have  heard  it  a  number  of 
times;  but  I  have  been  going  about  twenty  hours  a  day. 
The  last  week  I  think  I  have  slept  about  one  hour  a 
night,  and  my  memory  is  very  fuzzy.  However,  he  did 
mention  several  persons  to  me  at  that  time;  and  the 
creditors  were  considerably  disturbed  over  their  treatment 
at  the  hands  of  the  State  Receiver,  felt  very  much  an- 
tagonistic over  the  manner  of  their  dealings,    felt   they 
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were  being  greatly  jeopardized.  And  we  went  into  bank- 
ruptcy to  assure  them  and  also  assure  our  people  that 
there  would  be  no  unnecessary  raids  upon  our  assets  or 
our  resources.  We  showed  our  good  faith  by  putting 
all  our  affairs  into  the  hands  of  the  Federal  Courts, 
feeling  that  the  first  and  prime  issue  they  would  pass 
upon  would  be  our  rights  of  religious  freedom.  They 
were  sworn  to  protect  our  rights.  We  felt  we  would 
get  full  protection.  We  assured  our  creditors  that  if 
they  would  place  their  affairs  in  the  hands  of  certain 
persons  [62]  their  rights  would  be  protected.  That 
seemed  to  be  their  principal  interest.  Sometimes  I  think 
it  was  more  their  interest  than  their  desire  to  be  paid. 
From  the  impression  that  came  to  me  I  gained  the  im- 
pression they  were  primarily  interested  in  protecting  us, 
our  people,  our  membership.  I  think  they  would  have 
gone  to  any  lengths  to  protect  us.  They  would  have 
voted  in  friends,  who  could  have  assured  us  protection, 
instead  of  strangers  who  have  been  at  the  beck  and  call 
of  our  enemies,  the  Attorney  General's  office,  and  de- 
stroyed thousands  of  dollars  of  our  assets  by  their  ani- 
mosity and  their  willingness  to  deal  with  the  enemies 
of  our  teachings  and  the  enemies  of  our  Church.  We 
could  have  had  friends.  As  it  stands,  we  have  had 
persons  who  have  been  inclined  to  deal  with  and  help 
our  enemies. 

0.  Now,  Mr.  Bell,  may  I  direct  your  attention  to 
these  two  letters  that  T  have  shown  you  previously,  one 
dated  December  29th,  one  dated  December  3 1st?  What 
led  up — not  a  general  discussion  but  particularly  with 
reference  to  those  letters — what  led  to  the  sendin.of  of 
those  letters?  This  is  the  one,  the  one  vou  are  lookii^qf 
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at  now,  dated  December  31st;  and  the  other  is  dated 
December  29th. 

A.  Mr.  Utley  told  me  that  the  claims  had  to  be  filed 
in  a  certain  period  of  time;  if  they  were  going  to  have 
a  vote  on  the  election  of  Trustees  that  the  things  would 
have  to  be  filed;  that  the  election  would  be  determined 
by  the  greatest  number  of  creditors  and  amounts  of 
claims.  We  wanted  to  be  [6?>\  sure  that  our  claims  came 
in  and  came  in  the  hands  of  friends,  not  enemies. 

Q.  As  of  those  dates  you  caused  to  be  sent  out  a 
series    of    letters —  A.      (Interrupting)     We    did. 

Q.  (Continuing)  — along  the  tenor  of  the  two  letters 
that  you  have  been  shown  as  exhibits? 

A.     That's  right. 

Q.     Is  that  correct?  A.     That  is  right. 

Q.  And  that  was  done  around  the  29th  of  December, 
was  it?  A.     Whatever  the  date  was,  yes. 

Q.  Now  in  connection  with  those  letters  had  you 
talked  to  any  one  connected  with  what  you  understood 
was  the  Los  Angeles  Board  of  Trade? 

A.  I  don't  recall  who  the  person  was,  but  I  met  some 
one  about  that  time.     Is  there  a  Mr.  Tobin? 

The  Referee:     Thomas  Tobin? 

The  Witness:  Is  there  an  attorney  by  the  name  of 
Tobin? 

Mr.  Gendel:     Yes,  a  Thomas  S.  Tobin. 

The  Witness:  In  my  memory  I  met  some  one  by  the 
name  of  Tobin. 

What  is  your  name,  sir? 

Mr.  Gendel:     Gendel  is  mv  name. 
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The  Witness:  I  don't  recall  whether  I  met  you  at 
that  time  or  not.     1  can't  recall  now.   [64] 

The  Referee:  Tell  us  about  your  contact  with  Mr. 
Tobin.     When  was  it,  and  what  was  said? 

A.  Whoever  the  gentleman  was,  your  Honor,  my 
({uestion  was  whether,  if  our  creditors  placed  their  claims 
in  their  hands,  we  could  be  assured  of  the  election  of 
Trustees  who  would  be  strictly  impersonal  in  their  deal- 
ings; who  would,  with  the  greatest  possible  dispatch,  pay 
off  our  listed  creditors.  We  never  dreamed  that  there 
was  a  likelihood  of  other  creditors  walking  in  at  that 
'^me.  In  the  meanwhile  we  had  to  pay  off  $115,000.  We 
could  have  paid  it  off  in  forty-eight  hours  by  selling  some 
cattle  and  a  few  other  things.  I  wanted  to  know  whether 
we  could  be  sure  that  we  could  close  this  matter  up  with 
dispatch.  I  was  assured  that  could  be  done,  there  would 
be  no  unnecessary  delays. 

O.  When  would  you  say  that  conversation  took  place? 
Was  it  before  or  after  January  2,  1946? 

A.  Those  conversations  with  Mr.  Utley  and  Mr. 
Wirin  of  course  took  place  long  before. 

Q.  True,  but  in  this  conversation  you  are  now  telling 
us  about — it  was  not  before  the  Trustees  were  elected? 

A.     I  met  Mr.  Goggin  before. 

Q.     How?  A.     I   met   Mr.    Goggin   before. 

Q.     Let's  see: — 

A.  (Interrupting)  I  believe  I  met  one  of  the  attor- 
neys before.  It  is  my  memory  that  a  conversation  of  a 
similar  [65]  type — 

Mr.  Gendel:     O.      (Interrupting)  You  had  a  talk — • 

The  Referee   (Interrupting)  :     Just  a  minute. 
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The  Witness:  It  seems  that  that  took  place  around 
that  time.  It  is  my  memory  that  the  notice  sent  out  to 
creditors  to  cooperate  fully  in  filing  their  claims  were 
only  sent  out  when  I  felt  in  myself  the  assurance  that  the 
entire  matter  would  be  handled  most  impartially  and  im- 
personally. 

The  Referee:  Q.  Any  way,  it  seems  that  the  sub- 
stance of  your  conversation  with  this  gentleman  who  may 
have  been  Mr.  Tobin  was  that  if  you  advised  creditors  to 
place  claims  with  him  or  his  firm  to  be  voted — 

A.  (Interrupting)  I  don't  think  it  went  so  far;  I  don't 
think  it  went  so  far.  There  was  no  bargain  connected; 
I  merely  asked  him  if  claims  were  filed  with  him  we  could 
be  sure  that  the  election  of  a  Trustee,  since  it  would  be 
a  majority  in  number  and  amount — whether  we  could  be 
assured  of  the  election  of  Trustees  who  would  be  most 
impersonal  in  this  matter  and  not  permit  it  to  become  a 
political   football. 

Q.  Would  you  now  say  that  that  conversation  took 
place  before  the  election  of  Trustees,  which  took  place 
about  January  3,  1946? 

A.  It  is  my  belief  that  it  did  although  it  is  strictly 
from  memory. 

Q.  Now  let  us  see  if  we  can  identify  the  individual. 
[66]  Can  you  tell  us  with  any  degree  of  certainty  who  the 
individual  was? 

A.  Judge,  I  never  had  any  extended  conversations  with 
any  one.  We  dropped  in  at  Mr.  Utley's  office.  I  shook 
hands  with  him.  Remarks  like  that  I  just  made  to  you. 
There  were  no  long  conferences.  I  never  became  ac- 
quainted with  the  gentleman.  Mr.  Utley  assured  me  he 
had  known  him  for  years. 
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Q.  Where  (hd  you  have  the  conversation  you  are  now 
trying  to  recall? 

A.     In  Mr.  Utley's  office  so  far  as  I  can  recall. 

Q.  And  whoever  you  talked  to  was  introduced  to  you 
by  Mr.  Utley?  A.     Yes. 

Q.  Can  you  now  tell  us  who  the  individual  was,  where 
he  came  from,  what  firm? 

A.  In  my  best  memory  I  remember  distinctly  meeting 
Mr.  Goggin.  I  remember  meeting  Mr.  Sampsell.  I  be- 
lieve I  went  over  to  Mr.  Sampsell's  office.  I  am  hazy  on 
that;  either  Mr.  Sampsell's  office  or  Mr.  Utley's  office. 

Q.     Yes? 

A.  At  that  time  we  thought  that  there  would  be  but 
one  Trustee.  I  wanted  to  see  what  caliber  of  man  was 
going  to  occupy  that  position  since  I  would  be  giving 
my  authority  over  to  him — a  grand  experience ! 

Q.     Yes?  [67] 

Go  ahead,  please. 

Mr.  Gendel :  Q.  Can  you  describe  to  us  the  person 
that  you  talked  to  at  Mr.  Utley's  office? 

A.     I  have  given  you  all  I  can  give  you. 

Q.  I  do  not  mean  just  by  name.  Can  you  give  us  a 
physical  description  of  the  man? 

A.  I  have  gone  as  far  as  I  can  go.  I  couldn't  go  any 
further  than  that.  I  have  met  so  many  thousands  of 
people  I  couldn't  go  any  further  than  that.  All  I  recall 
is  I  met  some — but  a  hazy  memory  tells  me  I  met  Mr. 
Goggin.  I  am  sure  I  met  him.  I  met  Mr.  Sampsell. 
Certainly  I  met  those  two  gentlemen.  And  I  believe  I 
met  a  Mr.  Tobin.  Now,  gentlemen,  let  me  see  if  I  can 
recall.  I  can't  go  any  further  than  that.  Something  has 
come  up  from  time  to  time  in  the  last  year  that  makes  me 
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believe  I  met  Mr.  Tobin,  something  connected  with  the 
Board  of  Trade. 

Is  Mr.  Tobin  connected  with  the  Board  of  Trade? 

Mr.  Gendel :  He  is  associated  with  the  firm  of  Craig  & 
Weller. 

The  Witness :  Has  he  ever  acted  for  the  Board  of 
Trade  ? 

The  Referee:  Yes,  he  is  an  attorney  for  the  Board  of 
Trade. 

The  Witness :     Then  he  is  the  one. 

Mr.  Gendel:  You  could  not  describe  him  as  to  his 
person  and  his  looks,  though;  is  that  right? 

A.  No.  I  have  met  too  many  people — and  too  in- 
frequently. [68] 

Q.  Would  you  say  this  meeting  took  place  before  the 
New  Year  or  after  the  New  Year? 

A.     Oh,  I  believe  it  took  place  before. 

Q.     Do  you  recall  that  we  held — 

A.  (Interrupting)  I  recall — I  seem  to  recall  meeting — 
a  gentleman  I  did  meet  somewhere  in — goodness  sakes 
alive,  between  November — between  the  1st  of  November 
and  the  15th  of  December,  somewhere  in  there,  I  could  be 
sure  to  have  met  these  men.  And  I  believe  I  met  Mr. 
Sampsell  and  Mr.  Goggin  early  in  November — 

Q.     (Interrupting)  Do  you  recall,  Mr.  Bell, — 

A.     (Continuing) — 1945. 

Q.  (Continuing) — a  meeting  of  the  creditors  being 
held  on  December  4,  1945? 

A.     I  met  these  gentlemen  before  that  time. 

Q.  Do  you  recall  the  first  meeting  of  December  4, 
1945;  do  you  recall  being  in  the  court  room? 
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A.  I  seem  to.  Remember,  I  liavc  almost  lived  here. 
I  can't  place  dates. 

Q.  The  reason  I  thought  it  might  stand  out  in  your 
memory  was  that  that  was  the  first  large  gathering  of 
persons  after  a  notice  to  creditors,  T  don't  know  whether 
this  incident  would  refresh  your  recollection,  but  I  think 
it  was  on  that  occasion  that  the  Attorney  General  asked 
for  a  continuance  of  the  first  meeting  of  creditors. 

A.     I  believe  so.    I  believe  I  recall  it.  [69] 

Q.  With  reference  to  that  date,  which  I  believe  the 
record  shows  was  December  4,  1945,  do  you  now  recall 
when  you  had  the  conversation  that  you  have  related  to 
us  with  the  person  that  you  think  was  Mr.  Tobin? 

A.     It  must  have  been  before  that  time,  I  believe. 

Q.     You  think  it  was  before? 

A.  Somewhere  at  the  back  of  my  memory  I  get  that 
impression.  It  may  have  been  about  that  date.  I  can't 
recall. 

Q.  The  reason  I  ask  you  that  question,  Mr.  Bell,  is 
that  I  am  a  little  bit  puzzled  as  to  why  these  letters  were 
sent  out  on  the  29th  or  the  31st  of  December.  Do  the 
dates  mean  anything  to  you  now?  Can  you  reconstruct 
what  took  place? 

A.  I  might  if  you  can  refresh  my  memory  a  little  bit. 
When  were  the  Receivers  appointed,  the  three  Receivers, 
what  date? 

The  Referee:     November   19,    1945. 

Mr.  Gendel:     What  was  that  date,  your  Honor? 

The  Referee:     November  19,  1945. 

The  Witness :     I  met  these  people  before  that  time. 
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Q.  By  Mr.  Gendel :  On  December  4,  1945,  the  Court 
continued  the  first  meeting  of  creditors  to  January  2, 
1946.  A.     I  met  them  before  November  19th. 

Q.  Whoever  it  was  you  met,  you  think  you  met  him 
at  that  time?  A.     Yes. 

Q.  If  you  recall,  will  you  tell  us  why  these  [70]  com- 
munications were  apparently  sent  out  around  the  29th  of 
December,  1945? 

A.  Evidently  the  claims  were  not  coming  in  fast 
enough.  Evidently  we  were  approaching  a  time  or  there 
was  a  maximum  limit  of  time  when  the  Trustees  would 
have  to  be  elected.  You  see,  there  wouldn't  have  been 
even  half  of  these  creditor  claims  filed  except  that  our 
people  went  to  these  creditors  and  assured  them  that  it 
was  the  purpose  of  the  corporation  to  make  sure  that  they 
were  properly  protected,  their  claims  were  filed  in  time, 
and  that  it  was  our  desire  to  stand  in  back  of  their  claims 
and  make  sure  they  got  dollar  for  dollar,  and  that  there 
must  be  no  neglect.  We  felt  that  if  they  tried  to  hire 
separate  attorneys,  it  would  only  cause  confusion;  and  if 
they  permitted  the  Attorney  General  to  handle  their  claims 
it  would  almost  assuredly  guarantee  our  quick  dissolution 
and  the  destruction  of  our  Church.  Our  creditors  were 
our  friends.  They  were  people  who  had  dealt  with  us  a 
long  time,  who  respected  us  and  trusted  us. 

Q.  Mr.  Bell,  just  to  refresh  your  recollection,  if  it 
does,  when  did  you  first  discover  that  the  Attorney  Gen- 
eral, through  his  ofiice,  was  soliciting  claims  to  be  used  on 
January  2,  1946? 

A.  Well,  we  knew  immediately  when  we  filed  the  bank- 
ruptcy papers  that  the  Attorney  General  would  try  to 
control   the    situation.      He   appeared    in    Judge    Mathes' 
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court,  mack'  every  effort  to  dominate  the  situation,  and 
has  tried  to  dominate  [71]  it  ever  since. 

Q.  T  am  now  asking  you  the  question  if  it  does  recall 
any  particular  date  to  you  as  to  when  you  found  out  the 
Attorney  General  was  soliciting-  the  unsecured  creditors. 
I  am  not  talking  about  those  who  might  now  have  what 
now  has  turned  out  to  be  the  so-called  fraud  claims  against 
the  Corporation,  but  I  am  talking  about  a  solicitation  by 
the  Attorney  General  of  unsecured  creditors. 

A.  We  knew  the  Attorney  General  had  been  trying  to 
turn  our  people  against  us  for  a  long  time.  We  knew  he 
would  try  to  stir  up  as  many  antagonistic  issues  as  possible. 
But  we  discovered  he  was  soliciting  claims  shortly  after 
we  filed  papers  in  bankruptcy,  that  he  desired  to  dominate 
the  situation;  and  we  couldn't  remain  passive  and  permit 
him  to  achieve  that  result.  We  had  run  away  from  the 
State  Court  that  we  might  find  some  greater  protection 
and  respect  for  religious  freedom  than  the  State  Court 
had.  If  the  Attorney  General  could  dominate  the  situa- 
tion, we  were  very  sure  we  could  not  get  protection. 

Q.  Mr.  Bell,  the  question  I  am  asking  you  is  this: 
Did  you  discover  that  the  Attorney  General  was  soliciting 
the  unsecured  trade  creditors,  the  ordinary  trade  creditors, 
after  December  4,  1945? 

A.  Oh,  I  think — just  on  memory  I  am  not  positive 
on  this;  but  I  think  that  we  became  aware  of  his  at- 
tempt to  dominate  the  creditor  situation  somewheres  in 
November.  I  [72]  could  be  wrong,  but  that  is  my  memory 
now. 

O.  Tf  you  do  now  recall,  what  T  am  now  trying  to  get 
at  is  what  were  the  facts  behind  your  causing  these  letters 
to  be  sent  out  on  as  late  a  date  as  December  29th.  De- 
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cember  31st,  for  an  election  that  was  taking  place  on  the 
2nd  of  January? 

A.  Evidently  all  of  the  creditors  had  not  yet  filed. 
There  may  have  been  many  who  had,  but  there  must  have 
been  some  who  hadn't, 

Q.  Do  you  now  recall  within  your  own  knowledge, 
your  own  recollection,  what  took  place  at  or  about  the  date 
December  29,  1945,  that  led  to  the  sending,  for  example, 
of  the  letter  dated  December  29,  1945? 

A.  I  can't  imagine  except  that  there  must  have  been 
a  few  who  hadn't  filed  their  claims  or  a  considerable 
number  who  hadn't,  and  that  we  knew  that  if  we  were 
going  to  have  an  election  here  it  would  have  to  be  a  ma- 
jority in  number  and  amount. 

Q.  Mr.  Bell,  I  do  not  want  to  cut  you  short  on  your 
explanation;  but  what  we  are  trying  to  get  now  is  not 
what  you  are  imagining  but  what,  if  anything,  you  do  re- 
call. 

A.  That  is  the  best  of  my  recollection.  You  have 
asked  me  for  it,  and  I  have  given  it  to  you  to  the  best  of 
my  memory. 

Q.     Do  you  have  any  definite — 

A.  (Interrupting)  I  know  very  definitely  we  went 
after  these  creditors  because  we  wanted  to  be  sure  of  a 
majority  in   [73]  amount  and  number  at  that  moment. 

Q.     You  wanted  to  be  sure;  is  that  right? 

A.  That  there  would  be  a  majority  in  amount  and 
number  who  were  friends,  that  we  could  be  very,  very 
certain  that  there  would  be  no  political  football  issues  come 
up  in  this  matter.  If  the  Attorney  General  got  hold  of  it. 
we  knew  that  it  would  become  a  political  football. 
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Q.  You  wanted  to  be  sure  that  the  Attorney  General 
did  not  control  the  majority  in  number  and  amount;  is 
that  right? 

A.     Yes,  we  wanted  to  be  very  sure  of  that. 

Q.  Other  than  this  person  you  describe  as  Mr.  Tobin 
and  the  conversation  that  you  have  given,  did  you  ever 
meet  with  any  one  that  you  understood  was  in  any  way 
connected  with  the  Board  of  Trade? 

A.  That  is  the  only  incident  I  can  recall  at  this  time, 
sir. 

Q.  Do  you  recall  a  man  by  the  name  of  Raphael  Dcch- 
ter? 

A.     He  wasn't  connected  with  the  Board  of  Trade: — 

Q.      (Interrupting)   Do  you  recall  Mr.  Dechter? 

A.  (Continuing) — I  don't  think  he  was.  Yes.  I  recall 
Mr.  Dechter.  I  met  him  for  the  first  time  in  Judge 
Mathe's  court,  some  time  between  the  1st  and  the  18th  of 
November.  I  don't  know  what  the  date  is  now.  but  I 
think  it  was  early  in  November. 

Q.     Now  have  you  given  us —  [74] 

A.  (Interrupting)  The  only  conversations  I  ever  had 
with  Mr.  Dechter  were  in  Judge  Mathes'  court,  and  then 
a  handshake  and  that's  all ;  no  conferences. 

Q.  Have  you  given  us  all  the  conversation,  as  you 
now  recall  it,  as  to  what  you  said  and  as  to  what  this  gen- 
tleman you  described  as  Mr.  Tobin  said  on  this  one  occa- 
sion? 

A.  I  can't  remember  Mr.  Tobin  saying  very  much  of 
anything.  They  accuse  me  of  doing  most  of  the  talking. 
I  think  in  that  case  I  did.  But  I  must  have  had  his  as- 
surance that  any  one  elected  as  a  Trustee  would  be  thor- 
oughly impartial  in  his  handling  of  our  affairs  and  would 
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guard  against  this  matter  of  it  becoming  a  political  foot- 
ball and  guard  against  our  enemies'  nominees  of  politicians 
turning  it  into  a  football.  I  must  have  had  that  assurance 
or  he  wouldn't  have  got  my  support  otherwise.  However, 
I  haven't  found  assurances  mean  anything. 

Q.  Do  you  recall  specifically  what,  if  anything,  Mr. 
Tobin,  or  this  gentleman  you  think  was  Mr.  Tobin,  said 
to  you  in  this  conversation? 

A.  No,  but  his  attitude  must  have  indicated  his  as- 
surance because  I  went  to  considerable  lengths  to  make 
sure  that  claims  were  filed  where  they  would  be  filed  im- 
personally— as  I  thought. 

Q.  Was  anything  discussed  by  you  and  Mr.  Tobin 
concerning  the  subject  matter  of  whether  or  not  you  or 
any  one  else  on  behalf  of  the  Corporation  would  control 
whoever  would  be  [75]  elected  as  Trustees? 

A.  Oh,  at  no  time.  There  was  no — I  was  assured 
there  would  be  no  need  of  that;  that  we  could  have  these 
debts  paid  off  as  quickly  as  we  sold  some  cattle  and  a  few 
other  things  and  probably  have  it  back  in  our  hands;  and 
— didn't  seem  to  be  important. 

Q.  In  other  words,  you  did  not  discuss  this  subject 
matter  at  all  with  this  gentleman  you  referred  to  as  Mr. 
Tobin;  is  that  right? 

A.     No,  I  am  quite  sure,  I  didn't  discuss  that. 

O.  Do  you  know  whether  or  not  any  of  the  claims 
which  were  covered  by  these  letters  around  December  29, 
1945,  were  voted  pursuant  to  your  letters  on  January  2, 
1946?  A.     Well— 

O.  (Interrupting)  Do  you  have  any  personal  knowl- 
edge? 
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A.  I  seem  to  remember  Mr.  Tobin  or  some  one  from 
the  Board  of  Trade  who  was  here  voting  claims.  I  can't 
recall  now.     Too  much  has  happened. 

Q.  I  do  not  know  whether  you  know  this  or  not,  but 
apparently  the  record  will  show  what  was  voted.  I  think 
their  claims  were  voted  on — 

Your  Honor,  I  do  not  want  to  misquote  the  record  in 
helping  this  man  refresh  his  recollection.  When  were 
the  claims  voted  ?  I  don't  know  whether  it  was  December 
4th  or  January  2nd. 

The  Referee:  I  do  not  know.  What  record  will  show 
that?  [76]  I  do  not  think  so.  I  think  all  the  claims  were 
voted  on  January  2nd,  because  my  recollection  is  that  at 
the  request  of  the  Attorney  General  we,  on  December  4, 
1945,  continued  the  first  meeting  of  creditors  for  all  pur- 
poses to  January  2,  1946.  It  was  apparent  then  that  there 
would  be  a  vigorous  contest  for  the  selection  of  Trustees. 
Later  that  month  we  authorized  the  employment  of  Arthur 
Young  &  Company  for  the  estate  upon  the  Petition  of  the 
then  Receivers,  and  I  recall  that  a  day  or  two  before 
December  31,  1945,  I  contacted  Arthur  Young  &  Com- 
pany and  asked  them  to  send  one  of  their  auditors  to  this 
court  on  January  2,  1946,  for  the  purpose  of  tabulating 
the  claims  that  would  be  voted  for  Trustees.  So,  reason- 
ing from  that.  I  would  say  that  all  of  the  claims  were 
probably  voted  on  January  2,  1946.  However,  the  only 
way  to  find  out  definitely  whether  or  not  any  claims  w-ere 
voted  on  December  4.  1945,  would  be  to  consult  the  re- 
porter's notes. 

Mr.  Gendcl :  Well,  perhaps  the  thought  I  had  in  mind 
could  be  shown  b>'  the  record.  The  claims  may  have  been 
filed  on  December  4th. 
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The  Referee:  But  that  of  itself  would  not  indicate 
whether  they  were  voted  the  day  they  were  filed.  That  is 
the  trouble. 

Mr.  Gendel :  The  purpose  we  had  in  mind  was  not  con- 
cerned with  the  voting  of  them. 

The  Referee:  I  shall  get  the  list  of  claims  so  that  we 
[77]  can  see  when  the  claims  were  filed.  But  as  to  when 
they  were  voted,  if  they  were  voted  on  December  4th — 

(The  Clerk  enters.) 

(To  the  Clerk) :  Please  bring  me  the  list  of  claims  in 
the  case  of  Christ's  Church  of  the  Golden  Rule. 

(The  Clerk  leaves.) 

If  they  were  voted  on  December  4,  1945,  that  fact  would 
be  verified  only  by  the  reporter's  notes.  There  is  no  other 
record  here. 

Let  me  see,  did  I  forward  with  the  Certificate  on  Re- 
view the  auditors'  tabulations?     Yes,  I  did. 

Mr.  Gendel :  I  remember  the  gentleman's  being  present 
here  on  January  2nd. 

The  Referee:  I  forwarded  the  Certificate  of  Review, 
and  it  is  a  part  of  that  record.  The  tabulations  made  by 
Mr.  Brown,  I  think  it  was,  of  Arthur  Young  &  Company, 
would  show  the  number  of  claims  voted,  the  amounts  of 
the  claims,  and  so  forth.  And  his  date  is  merely  January 
3,  1945. 

Now  the — 

Mr.  Gendel:  (Interrupting)  I  am  inclined  to  refresh 
my  own  recollection  with  the  belief  that  when  your  Honor 
granted  the  motion  for  a  continuance  there  was  no  voting 
for  a  Trustee  on  that  first  occasion  of  December  4th;  but 
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I  am  concerned  in  this  question  with  whether  or  not  the 
claims  were  filed  on  December  4th. 

The  Referee:  Our  record  shows  that  the  first  claim 
I  78]  filed  in  this  case  was  filed  November  30,  1945;  and 
on  that  claim  Crai^  &  Weller  were  named  as  attorneys 
in  fact.  On  December  3,  1945,  a  claim  was  filed  by  a 
creditor  without  naming  an  attorney  in  fact — in  fact,  by 
two  creditors.  Then  on  December  4,  1945,  there  was  one 
claim  filed  on  which  Craig  &:  Weller  were  named  as  the 
attorneys  in  fact.  And  there  were  fifteen  filed  on  which 
Craig  &  Weller  and/or  Thomas  S.  Tobin  were  named  as 
attorneys  in  fact.  And  there  was  a  claim  filed  on  which 
Heim  Goldman  and  Jarnes  M.  Conners  were  named  as 
attorneys  in  fact.  And  on  that  claim  Frank  C.  Waller 
and  Thomas  S.  Tobin  were  later  substituted  for  Heim 
Goldman  and  James  M.  Conners.  Then  on  the  same  day 
there  were  twenty-five  claims  filed  on  which  James  M. 
Conners  of  San  Francisco  was  named  as  attorney  in  fact. 
And  as  to  all  those  claims  Frank  C.  Weller  and  Thomas 
S.  Tobin  were  later  substituted  for  Mr.  Conners. 

Mr.  Gendel:  Were  any  claims,  your  Honor,  according 
to  the  record  there,  filed  on  January  2nd  by  Craig  &  Wel- 
ler, additional  claims? 

The  Referee :  .Ml  right.  Now  I  have  given  you  all 
the  claims  that  were  filed  on  or  before  December  4.  1945. 
Thereafter,  between  December  4,  1945,  and  January  2, 
1946,  several  claims  were  filed  on  various  dates,  on  which 
Craig  &  Weller,  or  Craig  &  Weller  and  Thomas  S.  Tobin. 
were  named  as  attorneys  in  fact. 

Then  wc  get  down  to  January  2,  1946.  On  that  day 
among  [79]  others  there  were  filed  claims  on  which  James 
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M.  Conners  of  San  Francisco  was  named  as  attorney  in 
fact;  and  as  to  those  five  claims  Frank  C.  Weller  and 
Thomas  S.  Tobin  were  later  substituted  for  Mr.  Conners. 
There  were  filed  sixteen  claims  on  which  Craig  &  Weller 
and  Thomas  S.  Tobin  were  named  as  attorneys  in  fact. 
There  were  on  the  same  day  a  number  of  claims  filed  on 
which  Mr.  Raphael  Dechter  was  named  as  attorney  in 
fact.  There  were  filed  on  the  same  day,  January  2nd,  a 
number  of  claims  on  which  Robert  W.  Kenny,  Attorney 
General  of  the  State  of  California,  was  named  as  attorney 
in  fact. 

The  first  meeting  of  creditors  was  continued  from 
January  2nd  to  January  3,  1946.  On  that  day  further 
claims  were  filed  on  which  Robert  W.  Kenny  was  named 
as  attorney  in  fact.  That  gives  you  the  record  on  the 
claims. 

Mr.  Gendel:  Q.  Now,  Mr.  Bell,  do  you  personally 
know — that  is,  of  your  own  knowledge — whether  or  not 
any  of  these  proofs  of  claims  sent  out — 

I  am  sorry,  your  Honor,  I  shall  need  the  Certificate  on 
Review. 

Q.  (Continuing) — letters  such  as  we  have  shown  to 
you,  those  of  December  29th  and  December  31st,  were 
turned  over  to  what  you  call  the  Board  of  Trade  and  filed 
by  them?  A.     No. 

Q.     Do  you  know  of  your  own  knowledge? 

A.     No,  I  do  not,  sir.  [80] 

Q.  Well,  now,  when  your  organization  sent  out  a  proof 
of  claim — sent  out  a  letter,  I  beg  your  pardon — such  as 
the  letter  of  December  29th  or  the  letter  of  December  31st 
that  have  been  exhibited  to  you,  were  there  included  in 
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that  envelojKi  printed  forms  of  proofs  of  claim  which  had 
been  paid  for  by  the  invoice  shown  by  the  Supplemental 
Certificate  contained  in  the  record  as  heretofore  shown 
to  you? 

A.     I  don't  know.    They  may  have  been. 

Q.     Pardon  me,  sir? 

A.     They  may  have  been.  I  do  not  know. 

Q.  Well,  can  you  tell  us  now,  if  you  know,  what  was 
done  with  the  proofs  of  unsecured  debt  and  letters  of  at- 
torney shown  on  the  Supplemental  Certificate  of  the 
Referee? 

A.^  I  do  not  know  unless  they  were  filled  out  covering 
the  respective  creditors  and  sent  through  to  them  to  sign, 
something  of  that  kind.     I  do  not  recall  now. 

O.  Do  you  have  any  personal  recollection,  Mr.  Bell,  as 
to  what  was  done,  if  anything,  with  the  forms  that  had 
been  purchased?  First  of  all,  let  me  ask  you,  Mr.  Bell, 
whether  you  know  anything  about  the 'purchase  of  these 
blank  forms,  these  proofs  of  claim? 

A.     No,  personally  I  do  not. 

Q.     You  do  not?  A.     No. 

Q.  You  would  not  very  well  be  able  to  answer  us, 
then,  as  to  whether  or  not  those  particular  forms  accom- 
panied these  [81]  letters  dated  December  29th  and  De- 
cember  31st? 

A.  I  know  that  some  of  our  people  helped  the  creditors 
wherever  they  could  in  filing  their  claims,  told  them  they 
could  select  their  own  attorney  or.  if  they  cared  to.  file 
them  with  the  Board  of  Trade  or  these  other  persons 
named;  that  the  matter  would  be  fairly  handled  and  their 
interests  would  be  protected  and  so  on.    That  is  all. 
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Q.  Mr.  Bell,  it  is  rather  important  to  the  Court  and  to 
the  Petitioners  to  know  whether  or  not  you  had  any  other 
conversations  with  any  one  that  in  your  mind  you  can 
connect  with  the  entity  you  call  the  Board  of  Trade  other 
than  this  conversation  you  have  described  to  us  as  having 
been  had  with  a  Mr.  Tobin. 

A.  I  don't  recall  at  this  time,  sir.  I  evidently  had 
sufficient  assurance  that  the  persons  who  would  be  elected 
would  protect  the  interests  of  our  people  and  our  creditors. 

Q.  You  might  have  received  that  assurance  from  Mr. 
Utley;  is  that  not  right?  A.     Might  have,  yes,  sir. 

Q.  You  see,  I  am  trying  to  avoid  the  "might-haves" 
in  this  testimony  if  it  is  possible  at  all.  Can  you  answer 
now  whether  or  not  you  have  any  recollection  at  this  time 
of  talking  to  any  one  person  who  was  in  any  way  con- 
nected with  the  entity  that  you  understood  to  be  the  Board 
of  Trade?  A.     I  do  not  recall  at  this  time. 

Q.  And  could  you  tell  us  at  this  time  where  you  ob- 
tained [82]  the  name  The  Los  Angeles  Board  of  Trade, 
the  address  704  South  Spring,  and  the  telephone  number 
TRinity  2614? 

A.  Well,  I  will  still  have  to  guess.  I  imagine  from 
Mr.  Utley. 

Q.  Your  recollection  is  that  if  you  got  it  from  any- 
body you  got  it  from  Mr.  Utley;  is  that  right? 

A.  That  would  be  my  recollection  though  I  can't  be 
sure  of  it.    That  would  be  my  recollection. 

Q.  Now,  Mr.  Bell,  have  you  ever  spoken  to  any  one, 
as  far  as  you  know,  connected  with  the  entity  known  as 
the  Los  Angeles  Credit  Managers  Association? 

A.     I  don't  recall,  sir.     I  don't  know. 
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Q.     You  have  not  heard  that  name  before? 

A.     That  name  doesn't  strike  any  responsive  chord  in 

my  mind. 

Mr.  Gendel:     Is  there  anythinp^  further,  your  Honor, 
you  would  care  to  inquire  about  from  Mr.  Bell? 
The  Referee:     Yes. 

Examination 
By  the  Referee: 

Q.  Mr.  Bell,  if  you  talked  to  Mr.  Tobin,  if  that  was 
the  name  of  the  man  you  had  the  conversation  with  you 
have  related  here,  why  did  you  talk  to  him?  Whom  was 
he  representing? 

A.  Whomever  the  man  I  was  talking  to  may  have 
been,  your  [83]  Honor,  he  was  supposed  to  have  been 
representing  either  the  Board  of  Trade  or  some  attorneys 
with  whom  the  claims  could  be  filed  who  would  have 
authority  to  elect.  Trustees  in  this  matter — 

Q.     (Interrupting)  Yes? 

A.  (Continuing) — and  make  sure  that  a  Trustee  who 
would  not  be  the  pawn  of  the  Attorney  General's  office 
but  could  be  impersonal  and  impartial  in  his  handling  of 
our  afifairs  would  be  elected. 

Q.  In  your  conversations  with  Mr.  Utley  in  the  earlv 
stages  of  this  case  was  the  name  of  the  law  firm  Craig  & 
Weller  mentioned,  do  you  recall? 

A.     I  don't  seem  to  recall,  sir. 

O.     You  do  not  remember  that? 

A.     I  don't  seem  to  remember. 

Q.  But  Mr.  Utley  did  mention  to  you  that  the  Board 
of  Trade  attended  to  the  filing — 
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A.  (Interrupting)  I  think  Mr.  Dechter  was  also  sup- 
posed to  have  been  able  to  handle  such  matters,  to  be  ex- 
perienced. 

Q.  Now,  Mr.  Bell,  in  November  of  1945  Christ's 
Church  of  the  Golden  Rule  embraced  a  rather  farflung 
organization;  is  that  true?  A.     It  did,  sir. 

Q.  You  had  some  seven  or  eight  hundred  people  di- 
rectly connected  with  the  organization? 

A.     Right.   [84] 

O.  And  its  entities  or  agencies  or  "projects,"  as  you 
called  them,  were  scattered  all  the  way  along  the  Pacific 
Coast  from  the  State  of  Oregon  to  the  Imperial  Valley? 

A.     They  were. 

Q.  Now  in  contacting  your  people  did  you  always 
resort  to  the  mails,  or  did  you  have  other  means  of  com- 
munication ? 

A.  Telephone  calls  frequently  to  any  one  of  the  stu- 
dent minister  training  project  managers  to  transmit  the 
message  to  all  the  other  student  ministers  in  that  loca- 
tion. I  could  make  four  phone  calls  and  reach  any  of 
them  in  an  hour's  time  up  and  down  the  Coast. 

Q.  Would  you  say  that  the  letters  that  Mr.  Gendel 
has  pointed  out  to  you  and  which  appear  to  have  been 
sent  directly  to  creditors  about  December  29th  or  De- 
cember 30,  1945,  were  the  first  things  done  by  you  with 
respect  to  getting  the  creditors  to  file  their  claims;  or 
was  there  something  else  that  was  done  before  that? 

A.  Not  at  all,  sir.  I  had  over  the  telephone  contacted 
whichever  student  minister  training  projects  were  neces- 
sary and  impressed  upon  them  the  importance  of  advising 
with  creditors  and  letting  them  know  that  the  Attorney 
General's  office  would  only  wish  to  have  their  claims  for 
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the  purpose  of  destroying  our  Church  and  that  unless  they 
would  hire  their  own  lawyers  that  they  should  place  their 
claims  in  the  hands  of  persons  who  would  not  be  pledged 
to  assist  the  Attorney  General  in  destroying  the  Church 
and  turning  our  membershij)  [85]  against  us  and  if  pos- 
sible destroying  our  Church. 

Q.  In  such  communications  or  telephone  conversations 
did  you  mention  any  names  of  persons  or  entities  that  the 
creditors  should  be  advised  were  in  a  position  to  handle 
claims? 

A.     Whatever  names  Mr.  Utley  had  given  me. 

Q.     And  what  were  they? 

A.  I  mentioned  the  Board  of  Trade  and  Dechter's 
office.  As  I  recall  now — they  were  the  two  that  seemed 
to  stay  in  my  memory — and  Mr.  Conners  up  North. 

The  Referee:  All  right,  is  there  anything  else  you 
want  to  ask,  Mr.  Gendel? 

Mr.  Gendel:  I  would  say  this,  to  clarify  the  record, 
if  there  is  any  question  about  it: 

Direct  Examination  (Continued) 
By  Mr.  Gendel: 

Q.  Mr.  Bell,  did  you  ever  meet  me,  Martin  Gendel, 
before  December  4,  1945? 

A.  I  don't  recall  having  done  so.  I  may  have,  but  I 
just  don't  remember — unless  I  might  have  met  vou  in 
Judge  Mathes'  court.  If  you  were  there.  I  probably  would 
have  met  you.     But  I  can  not  recall  any  other  meeting. 

Mr.  Gendel :  Would  it  be  necessary,  your  Honor,  for 
me  to  testify  in  that  respect? 

The  Referee :  You  may  make  any  statement  vou  want. 
You  [86]  do  not  need  to  be  sworn. 


130    In  the  Matter  of  Chris fs  Church  of  the  Golden 

(Testimony  of  Arthur  L.  Bell) 

Mr.  Gendel:  The  only  statement  I  want  to  make,  so 
that  the  record  will  be  clear,  is  that  I  never  saw  Mr.  Bell 
prior  to  December  4,  1945. 

The  Referee:  Will  you  also  make  a  statement,  Mr. 
Gendel,  as  to  how  it  happened  that  you  were  working  with 
the  attorneys  for  the  Board  of  Trade  in  the  selection  of 
Trustees  ? 

Mr.  Gendel :  Yes,  for  the  purpose  of  the  record,  I  was 
called  for  and  told  that  they  had  a  problem  on  their  hands 
that  apparently  was  bigger  than  they  could  handle  them- 
selves if  they  were  employed  as  counsel  for  the  Trustees, 
and  in  that  case  would  I  be  willing  to  be  associated  as  an 
attorney  on  a  financial  arrangement  to  be  later  reached 
for  the  handling  of  such  matters  as  could  be  split  up 
between  the  offices  so  that  they  would  not  be  swamped 
with  the  rather  tremendous  task  that  they  anticipated. 

The  Referee:     I  see.    All  right,  is  there  anything  else? 

The  Witness:  May  I  make  a  statement  here,  your 
Honor  ? 

The  Referee:     Surely. 

The  Witness :  We  are  letting  down  our  hair  about  this 
matter. 

The  Referee:     Yes? 

The  Witness:  For  whatever  it  is  worth,  it  is  my 
opinion  that  the  Trustees  and  their  attorneys  were  elected, 
given  the  power  they  have  held  for  the  last  year,  by  a  trade 
with  [87]  the  Attorney  General's  office:    If  the  Attorney 
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General  could  have  McKec,  he  would  let  Mr.  Sampsell  and 
Mr.  Boteler,  or  Mr.  Goggin,  come  in.  1  think  the  matter 
was  entirely  framed,  cut  and  dried.  I  do  not  believe  the 
creditors  obtained  what  they  desired,  what  they  wished. 
They  would  have  elected  some  one  they  know  would  have 
protected  their  interests.  They  would  not  have  elected 
strangers.  If  these  creditors  had  known  what  was  going 
to  happen  to  us,  we  would  have  been  out  of  bankruptcy 
in  six  or  eight  weeks'  time,  because  we  would  have  had 
the  unsecured  creditors  paid  off — at  least  under  a  plan 
of  arrangement.  They  thought  they  were  electing  men 
who  would  protect  their  rights  and  not  permit  this  matter 
to  become  a  political  football,  not  permit  it  to  become  a 
weapon  in  the  hands  of  the  Attorney  General's  office,  as 
it  unquestionably  has  become. 

The  Referee:     Is  there  anything  else?    Anything  else? 

Mr.  Gendel:  No,  but  I  would  like  to  have  a  recess  to 
see  if  I  can  get  hold  of  Mr.  Tobin. 

The  Referee:     Very  well.    We  shall  take  a  recess. 

(Recess.) 

Mr.  Bell:  Your  Honor,  may  the  record  show  that  I, 
at  five  minutes  after  3.  was  served  with  a  subpi^iena  to 
appear  at  this  hearing  after  I  had  completed  my  testi- 
mony ? 

The  Referee :     Yes. 

All  right,  come  forward,  please,  Mr.  Tobin.    [88] 
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THOMAS  S.  TOBIN, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Referee:     All  right,  be  seated,  please. 

Your  name  is  Thomas  S.  Tobin? 

The  Witness :     Yes,  your  Honor. 

The  Referee:     Proceed. 

Direct  Examination 
By  Mr.  Gendel: 

Q.  Mr.  Tobin,  when  was  the  first  time  that  you  met 
Mr.  Arthur  L.  Bell,  who  is  the  President  of  the  Bankrupt 
Corporation  ? 

A.  I  imagine  it  was  around  the  time  of  the  first  meet- 
ing of  creditors. 

Q.     Where  did  this  meeting  take  place? 

A.  My  first  recollection  of  meeting  him  at  all  was 
either  here  in  this  court  room  or  at  a  lunch,  a  restaurant, 
the  other  side  of  Levy's,  or  this  side  of  Levy's,  when  Mr. 
Utley  and  Mr.  Bell's  former  attorney  and  I  were  sitting 
at  a  table  eating  and  Mr.  Bell  came  through  and  spoke 
to  us  and  sat  at  another  table. 

Q.  With  reference  to  December  4,  1945,  which  meet- 
ing took  place  first? 

A.  I  think,  if  I  am  not  mistaken,  it  was  the  one  at 
the  restaurant,  when  he  came  through  and  Mr.  Utley 
spoke  to  him. 

O.  And  about  when  did  that  meeting  take  place  as  you 
[89]  now  recall?  A.     Oh,  I  couldn't  recall. 

Q.  Well,  keeping  in  mind  the  date  of  December  4, 
1945,  was  it  a  year  before  or  a  month  before? 

A.  Oh,  no,  it  was  right  in  around  the  time  of  the  first 
meeting  of  the  creditors  in  this  case. 
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Q.  And  did  you  at  tliat  time  have  any  conversation 
with  Mr.  Bell  of  any  nature  or  character  at  all? 

A.     No. 

Q.  You  did  not  talk  to  Mr.  Bell  personally;  is  that 
right? 

A.  No,  I  believe  I  was  just  simply  introduced  and 
that  was  all  there  was  to  it.  He  went  on  to  his  own  table 
and  sat  down  and  ate  his  lunch. 

Q.  When,  if  at  all,  did  you  have  any  conversation 
directly  with  Mr.  Bell  other  than  such  casual  talk  as  you 
may  have  had  in  the  court  room?  A.     Never. 

Q.     Pardon  me,  sir?  A.     Never. 

Q.  Did  you  ever  have  a  conversation  with  Mr.  Bell  in 
the  office  of  his  attorney,  Ernest  Utley? 

A.  Not  that  I  recall,  no.  I  don't  recall  ever  seeing 
him  there.  If  I  did.  it  was  a  casual  meeting  that  didn't 
register. 

Q.  Did  you  have  at  any  time  any  conversation  with 
Mr.  Bell  concerning  the  subject  matter  of  the  obtaining 
or  voting  [90]  of  proofs  of  claim?  A.     Never. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Bell 
concerning  the  subject  matter  of  the  election  of  any  cer- 
tain   Trustees —  A.     (Interrupting)    No. 

Q.     (Continuing) — in   this   case?  A.     No. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Bell 
concerning  the  subject  matter  of  the  treatment  of  the 
bankrupt  entity  with  reference  to  politics  or  religion  or 
matters  of  that  character? 

A.  No.  In  fact.  I  paid  very  little  attention  to  the 
election  of  a  Trustee  in  this  case. 

Q.  Now.  '\\v.  Tobin.  did  you  ever  have  anv  conversa- 
tion with  Mr.  Bell,  the  substance  of  which  was  somewhat 
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as  follows:  a  question  by  Mr.  Bell  of  you  as  to  whether 
or  not  if  claims  were  voted  by  the  Board  of  Trade  im- 
partial Trustees  would  be  elected  who  were  not  prejudiced 
from  a  religious  standpoint  or  who  had  no  connection  with 
the  Attorney  General? 

A.  No,  I  can't  recall  ever  having  had  any  such  con- 
versation with  him  or  anybody  else.  In  fact,  I  didn't 
know  that  Trustees  were  going  to  be  elected  until  the  dead- 
lock developed  in  this  Court. 

Q.  Now%  Mr.  Tobin,  did  you  have  any  conversation 
with  [91]  any  one  else  connected  with  Mr.  Bell  or  his 
organization  concerning  the  voting  of  proofs  of  claims 
or  the  election  of  Trustees?  A.     No. 

Q.  You  are  associated  with  the  legal  firm  of  Craig  & 
Weller,  are  you?  A.     I  am. 

0.  And  the  law  firm  of  Craig  &  Weller  does  represent 
the  Los  Angeles  Credit  Managers  Association,  formerly 
known  as  the  Los  Angeles  Wholesalers  Board  of  Trade; 
isn't  that  correct?  A.     That's  right. 

Q.  Mr.  Tobin,  prior  to,  oh,  let  us  say,  January  4, 
1946,  did  you  know  that  the  Bankrupt  or  some  one  in  the 
direction  or  control  of  the  Bankrupt  or  Mr.  Bell  was 
recommending  that  the  Los  Angeles  Board  of  Trade  be 
given  powers  of  attorney  in  fact  to  vote  proofs  of  claim? 

A.  No,  I  never  knew  a  thing  about  it  or  heard  any- 
thing about  it  until  the  disqualification  occurred  after  the 
election. 

O.  Just  to  be  more  specific  about  my  questions,  Mr. 
Tobin,  I  want  to  direct  your  attention  to  certain  exhibits 
heretofore  referred  to  this  afternoon  in  your  absence. 
I  show  you  a  letter  dated  December  29,  1945,  on  the  sta- 
tionery of   the   Hotel   Stratford — I   think   you   have   ex- 
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amincd  all  these  documents  heretofore — a  letter  dated  De- 
cember 31,  1945,  on  1 92]  the  stationery  of  the  Hotel 
Stratford;  a  charge  ticket  on  Wolcotts  for  proof  of  un- 
secured debt;  a  typed  list  of  persons  under  a  heading-  of 
"P36B"  and  a  copy  thereof;  and  a  copy  of  a  communi- 
cation dated  December  28,  1945.  I  ask  you  whether  or 
not  you  personally  knew  anything  about  the  matters  cov- 
ered by  any  of  those  documents. 

A.  I  did  not.  I  saw  these  two  letters  on  the  stationery 
of  the  Hotel  Stratford  dated  December  29,  1945,  when  I 
came  down  here  and  examined  the  file  for  the  purpose  of 
preparing  a  petition  for  review.  I  had  never  seen  the 
others  you  have  shown  me  until  just  now. 

Q.  Now  let  me  broaden  my  question.  Do  you  know 
anything  about  the  sending  out  of  those  communications, 
whether  in  writing  or  by  telephone  or  word  of  mouth  or 
otherwise? 

A.  I  do  not,  nor  did  not  until  I  saw  these  two  letters 
here  in  the  file. 

Q.  Do  you  know  anything  more  about  it  than  what  is 
shown  by  those  two  letters?  A.     Not  a  thing. 

Q.  Did  you  have  any  conversation  with  Mr.  Bell  or 
with  any  one  on  behalf  of  Mr.  Bell  or  his  organization 
with  reference  to  the  sending  out  of  the  specific  documents 
that  you  have  examined  or  the  subject  matter  of  the  con- 
tacting of  creditors  on  behalf  of  the  entity  that  they  de- 
scribed as  the  L.  A.  Board  of  Trade  or  Los  Angeles 
Board  of  Trade? 

A.  Mr.  Gendel,  I  have  practiced  bankruptcy  law  for 
[93]  twenty-five  years;  and  T  did  not  in  any  way  solicit. 
condone,  nor  consent  to  the  Bankrupt's  soliciting  anv 
proofs  of  debt. 
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Q.  Just  for  the  record,  Mr.  Tobin,  I  want  Mr.  Clay, 
the  reporter,  to  read  back  my  question  so  that  we  can 
have  a  direct  yes  or  no  answer  in  the  record. 

(The  reporter  read  the  question,  as  follows:  "Q.  Did 
you  have  any  conversation  with  Mr.  Bell  or  with  any  one 
on  behalf  of  Mr.  Bell  or  his  organization  with  reference 
to  the  sending  out  of  the  specific  documents  that  you  have 
examined  or  the  subject  matter  of  the  contacting  of 
creditors  on  behalf  of  the  entity  that  they  described  as  the 
L.  A.  Board  of  Trade  or  Los  Angeles  Board  of  Trade?") 

A.     No. 

Q.  Or  with  reference  to  any  contact  with  reference 
to  the  obtaining  of  proofs  of  claim  or  the  election  of  a 
Trustee  by  the  organization  known  as  The  Los  Angeles 
Credit  Managers  Association?  A.     No. 

Q.  Do  you  of  your  own  knowledge  know  whether  or 
not  any  one  in  connection  with  the  entity  formerly  known 
as  the  Board  of  Trade,  now  known  as  The  Los  Angeles 
Credit  Managers  Association,  had  any  contact  with  Mr. 
Bell  or  any  one  on  his  behalf  with  reference  to  the  obtain- 
ing of  any  proofs  of  claim  for  voting  purposes  in  this 
case?  A.     No,  so  far  as  I  know,  nobody  did.   [94] 

Q.  Did  you  make  an  effort  to  inquire  from  the  or- 
ganization itself,  their  employees,  in  connection  with  the 
review  as  to  whether  any  one  had  any  contact  of  any 
nature? 

A.  I  didn't  make  any  specific  inquiry,  but  I  know  from 
the  talk  that  went  on  over  there  about  our  disqualification 
that  nobody  seemed  to  know  about  having  contacted  Mr. 
Bell  or  his  organization. 

Q.  All  of  the  representatives  of  the  former  Board  of 
Trade,  that  is,  the  Los  Angeles  Credit  Managers  Associa- 
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tion,  were  aware  of  the  ruling  of  the  Court  and  the  appeal 
pending  and  so  forth? 

A.  Yes,  sir.  In  fact,  the  Secretary  and  Manager  of 
the  Los  Angeles  Credit  Managers  Association,  Mr.  John- 
son, insisted  that  the  appeal  be  taken. 

Q.  Now,  Mr.  Tobin,  since  January  3,  1945,  have  you 
had  conferences  of  conversations  with  Mr.  Bell  or  any 
one  on  behalf  of  Mr.  Bell  or  his  organization  concerning 
the  election  of  Trustees? 

A.  I  talked  with  Mr.  Bell  and  Mr.  Utley  out  here  at 
the  elevator  once,  after  coming  out  of  Judge  Mathes's 
court,  in  connection  with  some  order  that  I  believe  Referee 
Brink  was  there  that  morning  on  and  on  which  he  had 
stated  a  position  to  the  Court.  I  believe  you  and  I  were 
there.  I  talked  to  Mr.  Bell  casually  over  at  the  elevator, 
and  I  don't  believe  that  related  to  the  election  of  Trustees. 
It  was  after  the  disqualification  occurred.  That  is  the 
only  [95]  time  that  I  have  ever  talked  to  Mr.  Bell  that  I 
can  recall  since  the  first  meeting  of  creditors. 

Q.  At  that  time  was  there  any  discussion  about  what 
your  position  might  or  might  not  be  if  the  Trustees'  peti- 
tion for  your  employment  was  granted?  A.     No. 

Q.  My  question  also  included  speaking  to  any  one  else 
on  behalf  of  Mr.  Bell  or  his  organization  in  connection 
with  the  Trustees  or  the  solicitation  of  claims  or  the  ob- 
taining of  proofs  of  claims. 

A.  All  that  was  done  upon  our  floor,  that  is.  The 
Credit  Managers  Association,  was  that  a  letter  was  sent 
out — 

Q.  (Interrupting)  No,  no,  Mr.  Tobin.  T  am  asking 
you  whether  you  personally — 

A.     (Interrupting)   Oh,  no. 
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Q.     (Continuing) — have    had    any    conversation    since    j 
January  3,  1946,  not  only  with  Mr.  Bell  but  any  one  on 
his  behalf  or  his  organization's  behalf  in  connection  with    ^ 
this  proceeding?  i 

A.     No,  and  the  same  would  go  before  that  time,  too, 

Q.  I  understand  that.  You  have  already  testified  to 
that. 

The  Referee:     Is  there  anything  else? 

Mr.  Gendel:  Not  unless  your  Honor  wants  to  ask  any 
questions.   [96] 

The  Referee:     Yes. 

Examination 
By  the  Referee: 

Q.  You  had  lunch  with  Mr.  Utley  and  what  other  per- 
son at  the  time  you  first  met  Mr.  Bell? 

A.     Who  was  the  attorney? 

Q.     Mr.  Parsons?  A.     Yes,  Mr.  Parsons. 

Q.     Did  you  meet  accidentally  at  lunch,  or  was  it  an    j 
arranged  lunch? 

A.  There  wasn't  any  arrangement.  I  think  that  I  was 
up  at  Mr.  Utley's  office  talking  to  him  about  the  reversal 
in  the  Hamaker  case,  Hamaker  versus  Heffron,  and  we 
went  down  the  street.  I  met  Russell  Parsons  up  there.  I 
was  introduced  to  him,  and  we  went  downstairs.  And 
Utley  says,  "Let  us  go  in  and  eat  here."  We  went  in 
and  ate;  and  while  we  were  at  the  table,  Mr.  Bell  came 
through. 

Q.     Was  there  any  discussion  about  the  Church  case? 

A.     No,  your  Honor,  I  am  satisfied  that  there  wasn't. 

Q.     It  was  not  mentioned? 
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A.  I  think  the  main  t()i)ic  as  far  as  Parsons  was  con- 
cerned was  the  appeal  to  the  Supreme  Court  of  the  United 
States  on  the  sedition  case. 

Q.  Was  there  any  discussion  at  that  lunch  about 
the  [97]  election  of  Trustees? 

A.     I  don't  recall  any.     If  there  was,  it  didn't  register. 

Q.     All  right.  A.     I  would  be  willing  to  say — 

The  Referee  (Interrupting):     Is  there  anything  else? 

Mr.  Gendel:     Yes,  your  Honor. 

Direct  Examination    (Continued) 
By  Mr.  Gendel: 

Q.  Well,  will  you  give  us  at  this  time  your  best 
recollection  as  to  whether  or  not  there  was  any  discussion 
concerning  the  obtaining  of  proofs  of  claim  or  the  elec- 
tion of  Trustees? 

A.  My  best  recollection  would  be  that  there  was  not. 
I  never  got  the  least  bit  excited  over  this  Christ's  Church 
case.  I  knew  it  was  going  to  be  a  headache;  and  I 
never  got  the  least  bit  excited  over  whether  we  got  claims 
or  not,  *to  tell  you  the  truth  about  it. 

The  Referee:     Is  there  anything  else? 

Mr.  Gendel :     No,  your  Honor. 

The  Referee :     All  right,  step  down. 

Are  there  any  other  witneses? 

Mr.  Gendel:  Well,  I  don't  know  whether  Mr.  Utley 
is  going  to  come  up  or  not.  On  the  phone  T  talked  to 
Mr.  Weller,  not  Mr.  Tobin,  and  suggested  he  contact 
Mr.  Utley  and  have  him  up  here.  I  did  not  check  to 
find  out  whether  he  was  [98]  coming  or  not.  If  vour 
Honor  will  permit  a  short  recess,  I  can  call  on  the  phone. 
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The  Referee:  I  shall  give  you  that  recess;  but  before 
I  do  that,  I  notice  that  the  only  persons  in  the  court 
room  with  respect  to  this  matter  who  are  ofBcially  con- 
nected, or  directly  connected,  are  Mr.  Gendel;  Mr.  Chi- 
chester, whom  the  Court  knows  to  be  at  present  asso- 
ciated with  Mr.  Gendel;  and  Mr.  Tobin,  who  came  in 
at  the  request  of  Mr.  Gendel.  I  do  not  see  any  of  the 
Trustees  here.  I  should  like  to  be  informed  as  to  whether 
this  is  a  movement  by  the  Trustees  or  by  the  attorneys. 
Is  there  any  showing  here  that  the  Trustees  or  any  of 
them  requested  anybody  to  have  any  further  hearing 
in  this  matter? 

Mr.  Gendel:  If  your  Honor  will  check  the  record,  I 
think  you  will  find  a  petition  for  a  hearing  signed  on 
behalf  of  the  Trustees  by  Mr.  Sampsell. 

The  Referee:  But  who  initiated  it?  Who  started  the 
thing?  Did  the  attorneys  prepare  papers  and  submit 
them  to  the  Trustees  to  sign,  or  did  the  Trustees  instruct 
or  ask  the  attorneys  to  do  it? 

Mr.  Gendel:  Your  Honor,  it  would  be  a  little  dif- 
ficult— 

The  Referee:  I  am  frankly — Mr.  Gendel  and  Mr. 
Tobin,  I  am  amazed  at  the  utter  indifference  on  the  part 
of  the  Trustees.  After  all  is  said  and  done,  you  gentle- 
men, with  all  due  respect  to  you,  although  you  are  In- 
terveners here,  have  no  standing  before  this  Court  to 
come  in  here  and  sue  [99]  for  the  opportunity  to  do 
legal  work.  The  profession  may  be  somewhat  commer- 
cialized; but  it  has  not  come  to  that  point  yet,  that  attor- 
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neys  have  the  right  to  come  into  Bankruptcy  Court  and 
sue  for  the  right  to  perform  legal  services.  I  can  not 
understand  the  indifference  of  the  Trustees.  They  are 
the  ones  whose  rights  have  l^een  violated  if  any  wrong 
has  been  committed.  I  do  not  even  see  Mr.  Weller  here, 
of  Craig  &  Weller. 

Mr.  Gendel:  If  your  Honor  is  making  what  might 
appear  in  the  record  as  a  statement  of  fact,  I  think  the 
record  ought  to  show  that  there  is  apparently  nothing 
that  the  Trustees  can  add  by  their  testimony;  and  I  be- 
lieve the  three  of  them  are  all  busy  on  matters  connected 
with  Christ's  Church  of  the  Golden  Rule.  It  is  our 
understanding,  Mr.  Boteler  having  been  present  at  the 
last  hearing  and  having  testified  on  behalf  of  the  Trustees, 
that  it  is  not  necessary  for  a  litigant  to  be  present  in 
court  if  his  testimony  is  required,  particularly  if  he  is 
a  busy  man. 

The  Referee:  That  is  granted.  Mr.  Boteler  tele- 
phoned the  Court  ten  minutes  before  our  last  hearing 
convened  and  said,  "Do  you  want  me  there?" 

The  Referee  said,  'T  do  not  want  you  there.  You 
are  the  one  that  asked  for  it." 

He  said,  'T  am  going  to  be  rather  busy;  but  I  will 
try  to  make  it." 

Now  I  concede,  Mr.  Gendel.  that  it  is  not  techni- 
cally [100]  necessary  for  the  Trustees  to  be  here:  but 
if  their  rights  have  been  violated  and  if  they  feel  very 
deeply  about  it,  that  they  have  been  deprived  of  the 
opportunity   to   be   represented   by   counsel   of   their   own 


142    In  the  Matter  of  Christ's  Church  of  the  Golden 

selection,  I  think  they  would  be  here.  That  is  why  I 
want  an  explanation  as  to  who  the  reas  moving  parties 
are  here,  whether  it  is  the  Trustees  or  whether  it  is 
you  gentlemen  who  want  to  get  a  little  legal  business. 

Mr.  Gendel:  Let  us  put  it  this  way,  your  Honor,  if 
I  may  answer  your  Honor's  question;  I  presume  it  may 
be  directed  to  me. 

The  Referee:  Mr.  Tobin  can  answer  it,  too,  if  he 
wants  to. 

Mr.  Gendel:  The  Trustes  as  such  have  no  particular 
personal  connection  with  Messrs.  Frank  C.  Weller,  Thomas 
S.  Tobin,  nor  Martin  Gendel;  nor  will  they  be  any  better 
off  financially  if  they  happen  to  be  the  attorneys  repre- 
senting them  than  if  Grainger  &  Hunt  are  the  attorneys 
involved.  So  it  is  nothing  in  their  pocket.  The  legal 
problem  of  whether  or  not  the  Court  can  make  a  ruling 
in  chambers  which  by  implication  impugns  or  affects  the 
reputation  of  the  attorneys  involved  is  something  en- 
tirely different.  In  that  they  are  deeply  interested.  As 
to  the  presentation  of  facts  in  a  court  hearing,  the  men 
are  all  busy  men.  They  desire  to  have  the  matter  heard 
and  concluded.  By  this  time  I  think  they  feel  much 
as  Messrs.  Weller,  Tobin,  and  Gendel  feel,  that  the  case 
has  gone  so  far  that  it  would  be  [101]  a  tremendous 
headache  for  a  substitution  to  be  involved.  But  they, 
nevertheless,  feel  that,  because  of  the  conduct  of  the 
Court  in  a  Star  Chamber  session,  the  facts  involved 
should  be  presented  so  that  then  the  Court  will  have 
evidence  that  can  be  considered  as  it  has  been  considered 
in  these  last  hearings  and,  pursuant  to  that  evidence,  j 
without  considering  the  practical  effect  of  a  change  of 
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attorneys,  since  that  is  not  the  issue  before  this  Court, 
would  then  rule  on  the  validity  of  the  original  petition. 
Now  they  are  carrying  the  flag,  we  are  doing  the  work. 
Your  Honor  can  phrase  your  question  in  any  way  as 
to  their  interest  in  the  matter.  To  them  their  interest, 
at  this  stage  of  the  game,  after  approximately  one  year 
of  administration,  is  primarily  a  legalistic  one;  and  tliat 
is  what  are  the  rights  of  the  Trustees  and  the  counsel 
for  whose  employment  they  propose  to  ask?  So  that 
I  do  not  think  it  is  at  all  a  fair  question  even  to  ask 
in  a  proceeding  of  this  character,  "Why  aren't  these 
men  here?"  What  could  they  do  here?  The  Court  is  fully 
familiar  with  what  they  could  or  could  not  testify  to. 
Frankly  I  think  that  the  Petitioners  have  done  everything 
they  could  do  to  comply  with  the  intimated  desires  of  the 
Court  as  to  testimony  in  addition  to  the  affirmative  testi- 
mony of  Mr.  Weller  and  Mr.  Boteler  as  heretofore 
given.  If  your  Honor  wants  the  three  gentlemen  present, 
we  shall  be  glad  to  have  them  here. 

The  Referee:  I  repeat  I  do  not  want  anybody  here. 
I  am  [102]  simply  drawing  my  own  conclusions  and 
my  own  inferences  from  the  fact  that  they  are  not  here. 

Mr.  Gendel:     Well— 

The  Referee  (Interrupting):  All  right,  how  long  do 
you  want  to  wait  for  Mr.  Utley? 

Mr.  Gendel :  I  Just  want  to  call  his  office  to  see 
whether  or  not  he  can  come  here. 

The  Referee:     All  right,  we  shall  take  a  short  recess. 

(Recess.) 

The  Referee:     You  may  proceed. 

Come  forward,  please,  Mr.  Utley. 
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having  been  first  duly  sworn,  testified  as   follows. 
The  Referee:     Be   seated,   please. 
Your  name  is  Ernest  R.  Utley? 
The  Witness:     Yes,  sir. 
The  Referee:     Proceed. 

Direct  Examination 
By  Mr.  Gendel: 

0.  You  are  one  of  the  attorneys  for  the  Bankrupt 
Corporation,  are  you?  A.     Yes,  sir. 

Q.  Now,  Mr.  Utley,  do  you  recall  Mr.  Tobin's  meet- 
ing Mr.  Bell  in  your  ofhce  at  any  time?   [103] 

A.  If  he  ever  met  him  there,  I  didn't  know  anything 
about  it.  I  do  not  believe  Mr.  Tobin  was  ever  in  my 
ofhce  until  about  two  or  three  months  ago,  that  is,  since 
I  have  been  practicing  law. 

Q.  Do  you  remember  an  occasion  when  Mr.  Tobin 
was  at  your  ofhce  and  you  introduced  him  to  Russell 
Parsons,  one  of  your  associates  counsel? 

A.  I  think  that  was  the  time  I  had  in  mind  two  or 
three  minutes  ago. 

Q.  On  that  particular  occasion  did  you  have  lunch 
with  Mr.  Tobin? 

A.     I  don't  think  so.     We  might  have,  I  don't  know. 

Q.     Mr.  Utley— 

A.     (Interrupting)     I  don't  recall  it  if   I  did. 

Q.     Do  you  recall — 

A.  (Interrupting)  I  don't  recall  having  lunch  with 
him.     I  could  have  had  lunch  with  him.     Did  I? 

Q.  Mr.  Utley,  do  you  recall  having  lunch  with  Mr. 
Tobin  and  Mr.  Parsons  in  the  latter  part  of  1945? 

A.     No. 
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Q.  Do  you  recall  Mr.  Bell's  being  introduced  to  Mr. 
Tobin  by  you  or  in  your  presence,  whether  it  was  at  lunch 
or  in  your  office  or  any  other  place? 

A.  Not  Mr.  Tobin.  I  have  in  mind  another  matter 
that  you  may  have  confused.  Early  in  this  case  Mr. 
Bell  and  Mr.  Parsons  and  I  were  eating"  lunch.  Senator 
Weller  came  in  and  [104]  came  up  to  the  table,  started 
kidding  me  about  my  Church  case.  I  introduced  him 
to  Mr.  Bell,  and  he  was  slightly  embarrassed  because  he 
had  been  kidding  about  the  Church  case.  But  that  was 
Senator  Weller,  not  Mr.  Tobin. 

Q.  At  that  time  was  there  any  conversation  with 
Senator  Weller  about  the  election  of  Trustees  or  proofs 
of  claim  or  anything  of  that  character? 

A.  That  was  not  mentioned;  just  an  introduction,  a 
few  friendly  words  passed  back  and  forth.  There  was 
nothing  about  the  Trustees. 

O.  Was  there  anything  about  the  case  itself;  was  the 
case  itself  discussed  at  that  time? 

A.  Well,  Senator  Weller  came  up;  and  he  was  kidding 
me  about  having  a  church  case.  I  don't  know  just  what 
he  said,  some  passing  remark.  It  was  such  that  when 
he  found  out  Mr.  Bell  was  sitting  there  with  me  it  rather 
embarrassed  him  a  little  bit.  T  introduced  him  to  Mr. 
Bell,  and  he  turned  a  little  red  in  the  face  when   T  did. 

Q.     Did  that  about  terminate  the  conversation? 

A.  Oh,  a  word  or  two  of  greeting,  a  laughing  re- 
mark or  two  passed.     T  don't  remember  what  it  was  now. 

O.  On  any  occasion,  Mr.  Utley,  were  you  present 
when  either  Mr.  Bell,  or  any  one  on  his  behalf  or  on 
behalf  of  the  Bankrupt  Corporation,  had  any  conver- 
sation with  Mr.  Tobin  concerning  the  obtaining  of  proofs 
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of  claim  or  the  voting  for  a  Trustee  or  the  election  of 
a  Trustee?  [105] 

A.  No,  I  don't  recall  any  such;  I  don't  recall  Mr. 
Tobin's  ever  being  with  Mr.  Bell  when  I  was  with  him 
before  the  election  of  the  Trustees. 

Q.     Now  do  you  know  whether  or  not — 

A.  (Interrupting)  They  could  have  been  together, 
but  I  don't  know  anything  about   it. 

Q.  Do  you  know  whether  or  not  Mr.  Bell  or  any  one 
on  behalf  of  Mr.  Bell  or  the  Bankrupt  Corporation  had 
any  conferences  or  conversations  with  either  Mr.  Tobin 
or  Senator  Weller  or  anybody  connected  with  the  Los 
Angeles  Credit  Managers  Association,  formerly  known 
as  The  Board  of  Trade,  concerning  the  subject  matter 
of  obtaining  proofs  of  claim  or  the  voting  for  the  election 
of  a  Trustee? 

A.  Nothing  to  my  knowledge.  I  might  qualify  that 
to  this  extent:  Of  course — you  say  anybody  on  behalf 
of  Mr.  Bell.  Naturally  I  knew  that  the  Board  of  Trade 
had  some  claims  that  they  were  going  to  vote.  I  didn't 
know  just  who  they  were  going  to  vote  for. 

The  Referee     Q:     How  did  you  know  it? 

A.     How  did  I  know  they  had  the  claims? 

Q.     Yes. 

A.  Because  I  think  Senator  Weller  told  me  that  they 
had  some  claims. 

O.  Then  you  did  have  some  discussion  with  Senator 
Weller  about  the  voting  of  claims  for  Trustees? 

A.  Not  about  the  voting  or  claims.  I  merely  knew 
they  [106]  had  claims.  I  didn't  know  whom  they  were 
going  to  vote  for.     I  assumed  naturally  they  were  going 
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to  vote  for  Mr.  Sampsell  just  as  a  matter  of  past  history, 
what  they  did. 

The  Referee:     Go  ahead. 

Mr.  Gendel :  Will  you  tell  us  whether  you  or  any  one 
to  your  knowledge  had  any  conversation  with  Senator 
Weller  or  any  one  connected  with  him  concerning  either 
the  subject  matter  of  obtaining  proofs  or  the  voting 
of  any  proofs  of  claim  in  connection  with  the  election 
of  a  Trustee? 

A.  I  never  had  any  conversation  with  Mr.  Weller 
nor  any  one  else  did,  so  far  as  T  know,  concerning  how 
they  were  going  to  vote  the  claims. 

Q.  Did  you  have  any  conversation  with  Senator 
Weller  or  any  one  on  his  behalf  concerning  the  obtaining 
of  claims? 

A.  Not  the  obtaining.  I  just  knew  that  they  had 
some.  I  knew  that  the  Board  of  Trade — I  have  always 
called  it  the  Board  of  Trade — had  some  claims;  and, 
until  they  got  up  here,  T  didn't  whether  they  were 
going  to  vote  for  one  or  three  Trustees.  I  assumed 
naturally  from  my  past  nine  years  of  experience  on  the 
bench  that  if  they  voted  them  they  u'ould  vote  them  for 
Mr.  Sampsell.  That  has  been  their  practice  all  those 
years. 

Q.  You  said  you  talked  to  Senator  Weller  on  an 
occasion  about  the  fact  that  they  had  some  proofs  of 
claim.     What  was  that  occasion? 

A.  T  don't — T  don't  even  remember  where  it  was 
or  when  [107]  it  happened;  but  I  just  asked  Senator 
Weller  if  they  had  claims  in  the  case,  I  think;  and  he 
said  thev  did  have. 
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Q.     Was  that  about  the  substance  of  it? 

A.     Just  the  fact  that  they  had  some  claims. 

Q.  Do  you  know  whether  or  not  the  Bankrupt  or 
Mr.  Bell  or  anybody  on  behalf  of  Mr.  Bell  or  the  Bank- 
rupt furnished  the  so-called  Board  of  Trade  or  Senator 
Weller  or  Mr.  Tobin  with  a  list  of  creditors? 

A.     Not  that  I  know  anything  about. 

Mr.  Gendel:  May  I  have  the  two  Certificates,  please, 
your  Honor? 

(The  Court  hands  a  paper  to  counsel.) 

Mr.  Gendel  Q:  I  do  not  know,  Mr.  Utley,  whether 
you  are  familiar  with  the  Court's  Certificates  on  Review 
or  the  exhibits,  are  you?  A.     No,  I  am  not. 

Q.  Well,  I  want  to  show  you  the  documents  we  refer 
to,  one  dated  December  29,  1945,  on  what  purports  to 
be  the  Hotel  Stratford  stationery.  If  you  care  to,  go 
ahead  and  read  that.     (Handing  a  paper  to  the  witness) 

A.     Is  that  all  you  want  me  to  read? 

Q.  Well,  here  is  what  appears  to  be  a  similar  type 
of  letter  dated  December  31,  1945,  also  on  Hotel  Strat- 
ford stationery.     (Handing  a  paper  to  the  witness) 

A.     Yes. 

Q.  Then  in  the  Supplement  there  is  a  form  of  a 
proof  of  [108]  unsecured  debt — let  me  see,  yes,  a  printed 
form.  There  is  a  charge  ticket  to  Wolcott's  for  blanks 
of  proof  of  unsecured  debt  and  letter  of  attorney.  There 
is  an  original  and  a  copy  of  a  memorandum  entitled 
"P36-B,"  and  what  purports  to  be  a  carbon  copy  of  a 
communication  dated  December  28,  1945,  starting  with 
the  words,  "Please  check  with  all  of  our  Oregon  cred- 
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I'tors."  Do  you  know  anythinf^  about  the  sending  of 
any  of  those  documents  or  the  obtaining  of  any  of  those 
documents  ? 

A.  Nothing  whatever.  I  had  told  some  one  in  con- 
nection with  the  Church  case — I  don't  know  whether  it 
was  Mr.  Bell  or  Miss  Knapp  or  Mrs.  Huff — that  cred- 
itors should  be  notified  to  file  claims;  if  they  knew  any 
creditors  they  should  notify  them.  But  I  never  told  them 
to  send  out  any  letters,  never  told  them  to  furnish  any 
creditors  with  any  blanks. 

Q.  Mr.  Utley,  you  will  notice  that  the  two  letters 
first  referred  to,  that  dated  December  29th  and  that  dated 
December  31,  1945,  refer  to  a  L.  A.  Board  of  Trade 
at  704  South  Spring  Street? 

A.     This  one  says   "Los  Angeles   Board  of   Trade." 

Q.  Pardon  me,  the  Los  Angeles  Board  of  Trade  I 
believe  is  correct.  Do  you  know  where  Mr.  Bell  obtained 
the  information  for  that  communication,  Mr.  Bell  or  any 
one  connected  with  the  organization? 

A.     I  don't  have  the  slightest  idea.    [109] 

The  Referee:  Well,  Mr.  Bell  has  testified  that  you 
told  him  about  the  Board  of  Trade,  Mr.  Utley. 

The  Witness:  T  told  him  that  the  Board  of  Trade 
would  undoubtedly  be  voting  claims. 

The  Referee  O:  What  Board  of  Trade  did  you 
have  in  mind  when  you  told  him  that? 

A.     I  had  in  mind  the  one  on  7th  Street. 

O.  The  one  represented  customarily  by  Craig  6L- 
Weller? 

A.  Yes.  T  told  him  that  because  I  knew  the  Board 
of  Trade  in  a  case  of  that  kind  would  have  claims  to  vote. 
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Q.  You  told  him  that  the  Board  of  Trade  usually 
voted  for  Paul  W.  Sampsell,  did  you  not?  A.     Yes. 

Q.  You  told  him  that  Paul  W.  Sampsell  was  a  good 
man? 

A.  I  also  told  him  Paul  W.  Sampsell,  Boteler,  Goggin 
— I  named  over  Eddie  Lynch,  I  named  over  George 
Gardner.  I  think  we  discussed  practically  every  Trustee 
that  had  acted  in  any  of  the  courts.  And  I  told  him 
that  they  were  all  good  men,  competent,  capable  men. 
I  told  him,  however,  that  I  felt  that  in  a  case  of  this 
size  probably  Mr.  Boteler  or  Mr.  Sampsell  or  Mr.  Goggin 
were  better  equipped  to  handle  it. 

The  Referee:     Go  ahead. 

The  Witness :  And  I  told  him  he  would  find  them 
all  good,  conscientious,  capable  men. 

Mr.  Gendel  Q:  Mr.  Utley,  when  was  it  first  called 
to  [110]  your  attention,  if  at  all,  that  Mr.  Bell  or  some 
one  on  behalf  of  Mr.  Bell  or  the  Bankrupt  organization 
was  recommending  that  if  a  particular  creditor  did  not 
have  his  own  attorney  representation  was  being  furnished 
by  Raphael  Dechter  or  the  Los  Angeles  Board  of  Trade 
in  connection  with  those  letters? 

The  Witness:     Will  you  read  that  question? 

(The  reporter  read  the  question.) 

I  never  knew  that  reference  was  being  made  to  the 
Board  of  Trade  until  I  heard  later  about  these  letters' 
being  in  the  file  here. 

Q.  You  mean  after  the  Court  had  ruled  on  the  dis- 
qualification; is  that  right?  A.     Yes. 

Q.     To  your  knowledge — 
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A.  (Interrupting)  I  didn't  understand  that  Mr.  Bell 
was  necessarily  opposed  to  the  Board  of  Trade;  but  I 
didn't  know  he  was  out  boosting  for  them. 

Q.  All  right,  sir.  Now  to  your  knowledge  did  Mr. 
Bell  or  any  one  on  behalf  of  Mr.  Bell  and/or  the  Bank- 
rupt Corporation,  to  make  the  question  all  inclusive,  have 
any  conversations  with  any  one  connected  with  Craig  & 
Weller;  Thomas  Tobin;  Martin  Gendel;  the  Los  Angeles 
Credit  Managers  Association,  formerly  known  as  the 
P)oard  of  Trade;  or  any  one  connected  with  any  of  those 
persons  or  organizations  concerning  the  controlling  of 
the  election  of  the  [HI]  Trustees  or  the  obtaining  of 
proofs  of  claim? 

The  Witness:     Read  that  question. 

(The  reporter  read  the  question,  as  follows:  "Q.  All 
right,  sir.  Now  to  your  knowledge  did  Mr.  Bell  or  any 
one  on  behalf  of  Mr.  Bell  and/or  the  Bankrupt  Cor- 
poration, to  make  the  question  all  inclusive,  have  any 
conversations  with  any  one  connected  with  Craig  & 
Weller;  Thomas  Tobin;  Martin  Gendel;  the  Los  Angeles 
Credit  Managers  Association,  formerly  known  as  the 
Board  of  Trade;  or  any  one  connected  w-ith  any  of  those 
persons  or  organizations  concerning  the  controlling  of 
the  election  of  the  Trustees  or  the  obtaining  of  proofs 
of  claim?")  A.     Not  to  my  knowledge. 

Mr.  Gendel :  That  is  all,  your  Honor,  unless  you 
care  to  ask  Mr.  Utley  any  questions. 

The  Referee:     No,   T   have   no   further   questions. 

Mr.  Gendel :     Xo  further  questions,  your  Honor. 

The  Referee:     Ts  there  any  other  evidence? 

Mr.  Gendel :     No,  your  Honor,  the  Trustees  rest. 
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The   Referee:     All  right,   do  you   want  to  be  heard? 
Mr.  Utley:     May  I  be  excused,  your  Honor? 
The  Referee:     Surely. 
(Mr.  Utley  leaves.) 

Mr.  Gendel:  Well,  it  is  rather  a  difficult  proposition, 
your  Honor,  to  be  heard  partially;  and  yet  I  feel  that 
practically  anything  that  could  be  said  on  this  matter  has 
[112]  been  said  many  times.  The  only  thing  that  I  would 
like  to  point  out  to  the  Court  is  that  if  the  Trustees  are  go- 
ing to  be  denied  the  attorneys  of  their  choice,  as  is  indicated 
by  our  Ninth  Circuit  Court  of  Appeals,  that  right  can 
be  exercised  only  in  apparently  the  rarest  cases  or,  let 
us  say,  in  cases  only  where  good  cause  appears.  I  think, 
as  this  Court  has  indicated  in  the  past,  that  there  is  a 
field  of  discretion  involved  in  a  Referee's  right  to  deny 
or  grant  a  petition  for  the  employment  of  counsel.  Our 
Circuit  Court  has  indicated  that  there  should  be  a  judi- 
cial hearing  in  connection  with  that  granting  or  denying 
if  that  problem  arises.  We  have  now  had  what  the 
Trustees  consider  a  judicial  hearing.  So  we  would  have 
to  pass  on  to  the  second  phase  of  the  opinion  of  the 
Circuit  Court  of  Appeals,  which  cites  the  two  cases  setting 
forth  the  conditions  under  which  a  petition  by  a  Trustee 
can  be  denied.  And  I  would  like  to  point  out  once  again 
that  the  Court  has  quoted  the  language  stating  that  only 
in  the  rarest  cases  should  the  petition  of  the  Trustees 
be  denied.  Apparently  the  activity  of  the  Bankrupt, 
through  Mr.  Bell  and  apparently  other  persons  associated 
with  the  Bankrupt  Corporation,  was  an  uncommunicated 
activity  as  far  as  Messrs.  Craig  &  Weller  and  Thomas 
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Managers  Association. 

The  Referee:  Mr.  Ik'll  has  testified  he  talked  to  Mr. 
Tobin.  [113] 

Mr.  Tobin :  Yes,  I  have  heard  his  testimony,  your 
Honor. 

The  Referee :     He  was  your  witness. 

Mr,  Gendel :  And  taking  that  testimony  by  its  four 
corners  and  stretching  it  as  far  as  it  could  possibly  be 
stretched,  in  my  humble  opinion  there  is  nothing  there 
that  indicates  that  the  obtaining  of  proofs  of  claim  or 
the  election  of  Trustees  by  any  one  Mr.  Tobin  was  asso- 
ciated with  would  be  a  controlled  proceeding  in  the  sense 
that  the  cases  have  heretofore  required  in  denying  the 
allowance  of  attorneys'  fees  or  the  employment  of  counsel 
by  Trustees.  As  a  matter  of  fact,  Mr.  Tobin  recalls  no 
such  conversation,  no  such  conversation  as  is  indicated 
by  Mr.  Bell.  Mr.  Bell  has  predicted  his  recollection  of 
it  on  an  introduction  by  Mr.  Utley;  and  Mr.  Utley  not 
only  denies  the  existence  of  the  conversation  but  also  the 
introduction. 

Now  taking  into  consideration  the  fact  that  both  Mr. 
Tobin  and  Mr,  Utley  are  officers  of  this  court  and  con- 
sidering your  Honor's  experience  with  Mr.  Bell  as  a 
witness  over  the  past  year — 

The  Referee  (Interrupting):  What  do  you  mean  by 
that? 

Mr.  Gendel:  Your  Honor  has  had  occasion  to  see 
Mr.  Bell  in  court  testifying.  I  don't  know  whether  that 
has  occurred  before  as  far  as  Mr.  Utley  and  Mr.  Tobin — 

The  Referee  (Interrupting) :  T  do  not  think  that  point 
is  well  taken,  Mr.  Gendel.     I  do  not  have  any  doubt  of 
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Mr.  [114]  Bell's  veracity — I  mean  as  a  general,  consistent 
thing.  I  take  each  proceeding  by  itself.  And  when  every 
witness  has  had  his  say,  I  then  make  my  findings  as  to 
what  the  facts  are.  Those  facts  may  directly  or  indi- 
rectly attribute  to  Mr.  Bell  the  giving  of  false  testimony; 
but  I  take  every  proceeding  by  itself.  Mr.  Bell  stands 
here  just  the  same  as  any  other  witness. 

Mr.  Gendel:     I  have  reference  to — 

The  Referee  (Interrupting)  :  And  in  any  event  you 
called  him. 

Mr.  Gendel :     Certainly,  at  the  indication  of  the  Court. 

The  Referee:  I  want  no  more  reference,  Mr.  Gendel, 
to  the  indication  of  the  Court.  You  are  here  for  a  hear- 
ing. You  have  been  given  an  opportunity  for  a  hearing. 
The  Court  has  not  required  you  to  produce  anybody. 

Mr.  Gendel:  No,  but  the  Court  indicated  at  the  last 
hearing  at  which  evidence  was  introduced  that  unless — 
and  this,  if  I  recall  correctly,  from  the  bench — that  unless 
evidence  was  introduced  as  to  why  the  letters  were  sent 
out  the  Court  was  going  to  reaffirm  the  denial  of  the 
Petition  for  Employment.  So  that  of  course  left  no 
alternative  to  the  Petitioners. 

The  Referee :     I  did  not  tell  you  whom  you  should  call. 

Mr.  Gendel :     Well,  Judge— 

The  Referee  (Interrupting) :  Go  ahead  with  your 
argument. 

Mr.  Gendel:  This  matter  is  to  me  too  serious  a 
matter  [115]  to  quibble  on  words.  You  did  not  mention 
Mr.  Bell  or  anybody  specifically.  You  merely  said  you 
wanted  to  know  why  the  letters  were  sent  out.  The  con- 
clusion as  to  whom  you  wanted  to  hear  from  was  rather 
inescapable.     The  record  will   speak   for  itself   on   that. 
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Mr.  Jjell  has  testifier!  on  ai)])arently  what  the  Court  was 
interested  in.  If  your  Honor  cares  to  believe  Mr.  Bell 
and  not  to  follow  the  g'eneral  basic  rule  of  law,  which 
is  that  a  Court  has  a  ri^^ht  to  disbelieve  a  witness  in  one 
matter,  having  found  he  has  no  basis  for  belief  in  other 
matters — this  is  a  continuous  proceeding,  a  single  case — 
if  the  Court  decides  to  disregard  that  basic  rule  of  law, 
nevertheless,  taking  Mr.  Bell's  testimony,  I  think  he  made 
himself  rather  clear  that  if  he  had  a  conversation  with 
Mr.  Tobin  that  conversation  was  predicated  on  a  state- 
ment of  his  position,  that  he  wanted  a  Trustee  who  was 
not  political  minded  or  connected  with  the  Attorney  Gen- 
eral, not  prejudiced  from  a  religious  standpoint,  and  who 
would  give  an  expeditious  administration  to  the  estate. 
I  think  that  is  just  about  as  far  as  you  can  stretch  his 
testimony.  He  denied  having  discussed  in  any  way  the 
control  of  the  election  of  a  Trustee  or  the  conduct  of 
the  Trustee  after  election;  said,  if  I  recall  correctly,  your 
Honor,  that  he  did  not  even  consider  that  as  a  problem 
because  he  did  not  anticipate  what  ultimately  developed 
in  the  administration  of  this  estate.  Now  that  is  the 
extent  of  Mr.  Bell's  testimony.  He  could  not  recall  Mr. 
Tobin;  so  [116]  he  described  the  gentleman — responded 
that  he  did  not  remember  what  was  said  except  that  he 
felt  it  must  have  been  to  his  satisfaction  as  far  as  he 
was  concerned. 

Now  what  does  that  mean?  Does  that  mean  that  some 
one  was  going  to  be  elected  or  that  attorneys  were  going 
to  be  employed  by  that  some  one  who  would  be  subject 
to  disqualification  because  of  this  conversation?  I  do 
not  think  so,  your  Honor.  I  think  that  if  your  Honor 
is  going  to  affirm  the  disqualification,  it  w^ould  have  to 
be  on  the  l^asis  that  if  a  Bankrupt,  directly  or  indirectiv, 
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at  any  time,  should  recommend  the  placement  of  claims, 
even  though  that  recommendation  was  not  effective  (I 
do  not  think  there  is  anything  in  the  record  to  indicate 
that  these  forms  that  are  in  the  Supplemental  Certificate 
were  ever  voted  at  the  election  of  Trustees),  then  that 
indication  would  disqualify  the  proposed  persons  elected 
as  Trustees  or  to  be  nominated,  let  us  say,  as  Trustees 
or  any  one  to  be  appointed  by  those  proposed  persons. 

The  thought  I  have  in  mind  is  this,  without  going 
into  the  legal  authorities  involved  because  I  feel  that 
your  Honor,  having  read  the  ruling  in  the  Circuit  Court 
of  Appeals,  is  familiar  with  those  basic  authorities,  that 
you  would  have  first  the  basic  problem  was  there  a  con- 
trolled proceeding  in  the  sense  that  the  Bankrupt  or  any 
one  on  the  Bankrupt's  behalf  was  able  to  direct  or  par- 
ticipate in  the  election  of  the  Trustees?  I  think  then 
your  Honor's  problem  [117]  would  be  the  fact  that  these 
recommendations  and  the  testimony  of  Mr.  Bell  and  the 
exhibits  that  are  now  before  the  Court  indicate  clearly 
that  if  the  desires  of  the  Bankrupt  were  carried  out,  the 
Los  Angeles  Board  of  Trade,  at  704  South  Spring  Street, 
would  have  received  claims  in  a  matter  which  they  knew 
nothing  about.  And  it  would  be  their  names  that  would 
be  named  in  the  proof  of  claim.  I  think  that  that  basic, 
beginning  point,  your  Honor,  can  not  be  neglected  in 
building  up  the  conclusion  that  has  to  be  reached  by 
this  Court.  In  other  words,  if  there  was  a  scheme  and 
a  device  and  a  plan  in  the  mind  of  the  Bankrupt  which 
in  any  way  could  be  connected  with  the  Trustee  or  counsel 
proposed  by  the  Trustee,  it  should  be  that  type  of  a 
scheme  which,  to  some  extent  at  least,  was  attempted 
to  be  carried  out.  And  the  point  I  am  trying  to  make 
in  connection  with  that  factual  situation  is  that,  if  Mr. 
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Bell  had  been  effective  in  liis  desire,  he  would  have  had 
those  claims  p^oing  to  an  organization  which  did  not  exist. 
And  if  your  Honor  is  taking  into  consideration  his  in- 
tentions or  his  desires,  transmitted  by  telephone  or  per- 
sonally, prior  to  the  mailing  of  the  letters,  which  we 
have  exhibits  of  in  this  court  in  your  Honor's  Certificate 
and  Supplementary  Certificate,  then  your  Honor  must 
conclude  that  it  would  be  the  Los  Angeles  Board  of 
Trade  that  would  have  received  those  proofs  of  claim. 
And  there  is  no  evidence  whatsoever  that  the  Los  Angeles 
Board  of  Trade  voted  claims  in  this  proceeding.  So  [118] 
I  think  you  have  to  start  from  that  basic  premise  first, 
that  nothing  was  accomplished  by  the  Bankrupt  by  assum- 
ing that  the  Bankrupt,  through  Mr.  Bell,  had  a  desire 
to  attempt  to  control  the  election  of  Trustees. 

The  second  problem  is  that  those  claims,  if  they  had 
been  in  existence,  and  of  course  the  record  indicates  they 
were  not,  would  have  been  voted  for  men  who  obviously, 
apparently,  knew  nothing  about  the  so-called  participation 
by  the  Bankrupt,  Messrs.  McKee,  Boteler,  and  Sampsell. 
They  are  not  disqualified,  because  the  Court  recognizes 
their  record  as  officers  of  the  court  and  Trustees  and 
Receivers  in  years  past — except  for  Mr.  McKee.  who 
came  highly  recommended  to  the  Court  apparently.  They 
would  be  the  ones  disqualified,  because  they  are  the  ones 
for  whom  the  claims  w^ould  have  been  voted.  Then  your 
Honor  would  have  to  overcome  that  particular  hurdle 
and  get  over  to  the  attorneys  presented  by  the  Trustees 
in  their  Petition  for  Employment. 

Now  I  do  not  think  that  you  can  stretch  any  intention 
on  the  part  of  Mr.  Bell  or  the  Bankrupt  Corporation 
to  control  the  Trustees  or  counsel  for  the  Trustees  bv 
the  communications   which  had  been   forwarded   by   the 
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organization.  No.  1,  they  were  ineffective;  No.  2,  they 
did  not  occur.  I  do  not  think,  then,  that  this  Court 
could  exercise  its  discretion  and  say,  "There  was  enough 
evidence  before  me  which,  if  admissible  evidence,  would 
justify  my  finding  that  the  Bankrupt  could  control  the 
Trustees  or  counsel  for  the  Trustees  [119]  through  his 
participation  in  the  attempt  to  obtain  claims  and  to  vote 
them  for  the  Trustees." 

I  realize  that  your  Honor  has  indicated  that  the  dis- 
qualification order  was  not  directed  at  the  particular 
attorneys  involved.  Nevertheless,  no  matter  what  is  said 
in  the  written  record,  the  ultimate  result  of  the  dis- 
qualification is  to  indicate,  by  implication  or  inference, 
that  the  sworn  affidavit  or  verification  was  not  sufficient 
to  overcome  the  feeling  of  the  Court  that  there  was 
some  control  connection.  Now  the  expression  of  your 
Honor  in  the  Order  of  January  2,  1946,  that  because 
of  the  circumstances  existing  there  might  be  a  suspicion 
cast  some  day  by  some  one  on  the  administration  of 
the  Bankruptcy  Court  to  the  effect  that  Mr.  Bell  or 
some  one  on  behalf  of  the  Bankrupt  Corporation  was 
attempting  to  control  or  had  controlled  the  Trustees  or 
the  attorneys  for  the  Trustees,  is  a  suspicion  that  can 
not  be  based  on  evidentiary  matters  introduced  in  this 
proceeding,  because  there  was  nothing,  in  my  opinion, 
to  justify  that  suspicion.  Now  your  Honor  may  still 
have  that  suspicion  that  some  day  somebody  might  com- 
plain. But  I  think  the  Circuit  Court  of  Appeals  has 
indicated  without  question  that  as  far  as  the  Circuit 
Court  in  this  District  is  concerned  the  right  of  the  Trust- 
ees to  select  their  own  counsel  need  not,  or  can  not — 
let  us  put  it  that  way — be  predicated  on  mere  suspicion; 
that  there  has  to  be  something  much  stronger  than  that. 
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And  of  course  the  iK)sition  we  have  [120]  taken  on  the 
review  of  the  ori^nnal  orders  was  that  the  Trustees  have 
a  basic  right  to  the  selection  of  their  counsel  unless  there 
is  judicial  evidence,  pursuant  to  a  judicial  hearing,  in- 
troduced that  this  Court  does  not  have  the  right  to  ex- 
ercise its  discretion. 

The  Referee:  Well,  Mr.  Gendel,  I  go  back  again  to 
the  utter  indifference  of  the  Trustees  in  this  proceeding. 
I  can  not  bring  myself  to  feel  that  they  are  in  any  way 
aggrieved  by  any  order  the  Court  has  heretofore  made 
depriving  them  of  their  right  to  certain  attorneys  as  their 
counsel.  That  leaves  the  Court  with  only  one  impression, 
that  the  sole  desire  of  the  Trustees  here  is  to  repay  these 
attorneys  for  service  the  attorneys  rendered  to  the  Trust- 
ees in  nominating  them  for  the  office  of  Trustee.  In 
other  words,  the  Trustees  stand  before  the  Court  here 
and  say,  "You  can  not  deprive  us  of  the  right  of  dis- 
tributing patronage.  We  have  that  right,  we  are  the 
Trustees,  Because  we  are  the  Trustees,  we  ought  to 
have  the  right  to  pass  out  this  position  of  attorney  for 
the  Trustees." 

Now  we  should  all,  I  think,  be  rather  shocked  if  the 
Trustees  stood  before  this  Court  and  said,  "We  are  very 
grateful  to  Craig  &  Weller  and  Martin  Gendel  and  Mr. 
Tobin  for  electing  us  Trustees,  and  therefore  we  are 
paying  these  gentlemen  the  sum  of  $5,000."  I  do  not 
see  at  the  moment,  without  having  an  opportunity  to  study 
it,  why  perhaps  it  might  not  be  wrong.  I  do  not  know 
whether  it  would  be  [121]  criminal  or  not,  I  do  not 
know  whether  it  would  be  unethical  or  not:  but  T  think 
we  should  all  be  rather  instinctively  shocked  by  it.  And 
yet  what  is  the  distribution  of  patronage  by  Trustees 
except   the   payment    for   something   that   was   done    for 


160   In  the  Matter  of  Christ's  Church  of  the  Golden 

them,  the  Trustees  ?  So,  Mr.  Gendel,  one  is  not  impressed 
in  this  situation  with  the  right  of  the  Trustees  to  pick 
their  own  counsel.  If  Mr.  Sampsell  were  here  and  Mr. 
Boteler  were  here  and  Mr.  McKee  were  here, — if  any 
one  of  them  were  here  and  if  he  were  to  say,  "Your 
Honor,  I  have  a  particular  confidence  in  Mr.  Weller  or 
in  Mr.  Gendel  or  in  Mr.  Tobin;  I  have  been  represented 
by  these  gentlemen  or  by  one  or  more  of  them  all  down 
through  the  years,  and  I  just  do  not  feel  safe  with  any- 
body else" — now  if  that  were  the  situation,  then  the 
Court  certainly  would  be  impressed  with  the  right  of 
any  fiduciary.  Trustee  in  Bankruptcy  or  otherwise,  in 
the  discharge  of  complicated  duties  and  in  the  perform- 
ance of  responsibilities  that  are  very  difficult — the  Court 
would  be  impressed  with  the  right  of  the  fiduciary  to 
select  counsel  that  he  had  confidence  in.  But  all  of  that 
is  absent  in  this  case.  Here  it  seems  it  is  just  a  cold 
blooded  proposition:  "We  want  to  distribute  the  patron- 
age that  goes  with  the  office." 

However,  it  is  true,  as  Mr.  Gendel  points  out,  that 
the  Court  may  not  deny  the  right  of  Trustees  to  employ 
counsel  of  their  own  selection  without  a  good  reason. 
I  think  it  comes  down  to  the  general  order  relating  to 
the  employment  [122]  of  counsel  or  officers  of  the  Bank- 
ruptcy Court.  The  Court  must  make  a  finding  that  the 
counsel  proposed  do  not  represent  any  adverse  interests, 
and  that  their  employment  is  for  the  best  interests  of 
the  estate.  So  the  one,  the  first  is  a  clearcut  question 
or   finding   of   fact:     Do   these   attorneys    represent   any 
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adverse  interest?  There  is  no  possible  discretion  tiiere. 
That  is  purely  a  finding  of  fact.  The  other  phase  of 
it,  though  it  is  ultimately  a  finding  of  fact,  may  involve 
some  discretion:  Is  the  employment  of  the  proposed 
attorneys  in  the  best  interests  of  the  estate? 

Now,  Mr.  Gendcl,  this  is  an  important  matter  for 
everybody.  I  ruled  on  it  once.  But  the  matter  is  before 
me  again.  Evidence  has  been  offered  here.  I  deem  it 
my  duty  to  give  this  the  most  thorough  consideration; 
and  so  that  I  may  not  have  overlooked  anything,  I  shall 
ask  Mr.  Clay,  the  reporter,  to  furnish  me  with  a  tran- 
script of  this  afternoon's  proceedings  so  that  I  may  study 
it  over.  I  think  the  testimony  at  the  previous  hearing 
is  rather  clear  in  our  minds. 

Mr.  Gendel:  Your  Honor,  I  take  this  matter,  as  the 
Court  has  indicated  it  does,  in  sincerity  and  seriousness. 
I  think  it  is  more  or  less  of  a  milestone  in  at  least  local 
bankruptcy  administration.  I  would  like  to  offer  at  this 
time,  if  the  Court  does  not  want  to  penalize  the  estate 
with  the  expense,  to  provide  the  Court  with  a  transcript 
of  the  [123]  first  hearing  also  so  that  the  Court  may 
have  a  complete  picture  of  the  testimony  in  line  with 
the  authorities  that  have  been  submitted  to  the  Court 
and  the  arguments  that  have  been  presented.  Frankly, 
I  am  trying  to  refrain  from  arguing  as  if  before  a  jury, 
because  T  know  that  your  Honor  is  considering  this  matter 
with  all  the  judicial  fairness  that  your  Honor  can  give 
it.  T  think,  as  T  have  indicated  in  the  argimicnts  pre- 
sented to  the  Appellate  Court,  that  perhaps  your  Honor 
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got  off  onto  the  wrong  foot  legally;  and  I  am  hoping 
to  get  your  Honor  onto  the  right  foot.  I  do  not  want 
to  allow  any  possibility  of  any  factual  forgetfulness  or 
any  of  the  human  element  to  get  into  it,  because  we  do 
not  enjoy  going  back  up  the  ladder  again. 

The  Referee:     You  may  do  that. 

Mr.  Gendel:  I  shall  do  that,  and  I  shall  want  a  copy 
provided  at  the  same  time  of  the  transcript  your  Honor 
has  ordered. 

The  Referee:     Very  well. 

The  matter  is  submitted. 

[Endorsed].  Filed  Jan.  21,   1947.    [124] 
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In  tlic  United  States  Circuit  Court  of  Appeals 
in  and  for  the  Ninth  Circuit 

No.    11735 
In  the  Matter  of 

CHRIST  CHURCH  OF  THE  GOLDEN  RULE, 

a  non-profit  California  Corporation, 

Bankrupt. 

CONCISE  STATEMENT  ON  APPEAL  AND  DES- 
IGNATION OF  RECORD  NECESSARY  FOR 
CONSIDERATION  THEREOF  AND  TO  BE 
PRINTED. 

To  the  Honorable  the  Judg:es  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  District: 

For  their  concise  statement  of  points  on  appeal  on 
which  the  appellants  intend  to  rely,  the  appellants,  and 
each  of  them,  adopt  the  statement  of  points  filed  with 
the  Clerk  of  the  District  Court  of  the  United  States, 
Southern    District    of    California,    Central    Division. 

The  appellants  do  hereby  designate  and  adopt  the  state- 
ment of  points  as  their  assignments  of  errors. 

The  appellants  do  hereby  designate  the  entire  certified 
transcript  as  the  record  necessary  for  consideration  there- 
of and  to  be  printed. 

Dated  this  1st  day  of  October,  1947. 

FRANK  C.  WELLER 
THOMAS   S.   TOBIN  and 
MARTLN   GENDEL 
By  Martin  Gendel 

Attorneys    for   Appellants 

[Endorsed]:  Filed  Oct.  3.  1947.  Paul  P.  O'Brien, 
Clerk. 
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the  courts  below,  it  would  establish  a  possible  precedent 
for  some  referee  in  the  future  to  use  the  reasoning  of 
the  order,  of  February  12,  1947,  as  a  premise  for  promot- 
ing selfish  interests ;  after  all,  the  conjuring  up  of  a  ghost 
such  as  the  fact  that  there  might  be  some  unwarranted 
suspicion  of  the  bankruptcy  court  in  the  future  would  not 
necessitate  the  exercise  of  too  much  imagination ;  thereby, 
the  referee  could  disqualify  counsel  and  by  indirection 
could  obtain  the  employment  of  counsel  of  his  own  choice. 
(As  has  been  indicated  by  the  threat  of  the  exercise  of  a 
Presidential  veto,  very  often  Congress  will  pass  an  en- 
actment more  in  accord  with  the  President's  views  than  if 

he  had  not  exercised  this  threat) 24 

F.  If  the  courts  below  intended  to  criticize  solicitation  of 
claims  by  the  trade  agency  described  as  the  Board  of 
Trade,  they  would  be  doing  so  contrary  to  the  undisputed 
weight  of   authority 24 

Conclusion    26 

Appendix.     Opinion  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit App.  p.     1 
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No.   11735 
IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR   THE   NINTH   CIRCUIT 


In  the  Matter  of 

Christ's  Church  of  the  Golden  Rule,  a  nonprofit 
California  corporation, 

Bankritpt, 
vs. 

Paul  W.  Sampsell,  L.  Boteler  and  McIntyre  Faries 
(as  successor  to  Stewart  McKee),  the  duly  qualified  and 
acting  trustees  in  bankruptcy  of  the  estate  of  Christ's 
Church  of  the  Golden  Rule,  a  nonprofit  California  cor- 
poration, bankrupt,  and  Frank  C.  Weller,  Thomas 
S.  ToBiN,  and  Martin  Gendel, 

Appellants. 


APPELLANTS'   OPENING   BRIEF.* 


I. 

Jurisdictional  Statements. 

A.     The  District  Court  Had  Jurisdiction  of  This  Cause. 

As  a  court  of  bankruptcy,  the   District  Court  of  the 
United  States  had  jurisdiction  of  this  cause  pursuant  to 


*To  distinguish  between  the  Transcript  of  Record  in  Appeal  No. 
11370  (incorporated  herein  by  reference  through  the  permission 
and  order  of  the  Court  made  on  the  22nd  day  of  August.  1947), 
and  the  Transcript  of  Record  in  the  instant  appeal  we  shall  desig- 
nate the  first  Transcript  in  No.  11370  as:    "Old  Tr." 
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the  acts  of  July  1,  1898.  Chapter  541,  Sees.  1  and  2,  30 
Stat.  544,  545,  as  amended;  11  U.  S.  C.  A.  (Supp.), 
Sees.  1  and  2  (1943).  .On  November  1,  1945,  the  bank- 
rupt filed  a  petition  tmder  Chapter  XI  of  the  Bankruptcy 
Act,  in  this  proceeding.  On  November  15,  1945,  the 
bankrupt  filed  a  request  for  adjudication  in  the  Chapter 
XI  proceeding,  and  on  the  same  day,  it  filed,  in  the  same 
proceedings,  its  voluntary  petition  in  bankruptcy  [Old  Tr. 
p.  2].  On  November  19,  1945,  Hon.  William  C.  Mathes, 
Judge  of  the  District  Court,  dismissed  the  bankrupt's  plan 
of  arrangement  under  its  Chapter  XI  petition,  and  ad- 
judged it  a  bankrupt  [Old  Tr.  p.  4].  Thereafter,  the 
matter  was  duly  referred  to  Referee  Benno  M.  Brink,  as 
the  referee  in  the  within  proceedings  [Old  Tr.  p.  4].  On 
December  4,  1945,  the  first  meeting  of  creditors  was  held 
before  this  referee  and  this  meeting  was  continued  to 
January  2  and  3,  1946;  on  January  3,  1946,  Messrs.  Paul 
W.  Sampsell,  L.  Boteler  and  Stewart  McKee  were  duly 
elected  by  the  majority  of  the  voting  creditors  in  both 
number  and  amount,  and  they  qualified  as  the  trustees  in 
this  proceeding.  On  January  11,  1946,  the  said  trustees 
presented  to  the  referee  their  formal  petition  for  leave 
to  employ  Frank  C.  Weller  of  Craig  and  Weller,  Thomas 
S.  Tobin,  Martin  Gendel  and  Irving  M.  Walker  as  the 
attorneys  for  the  trustees  [Old  Tr.  pp.  9-12].  By  orders 
dated  January  14  [Old  Tr.  pp.  13-14],  and  January  22, 
1946,  the  referee  granted  the  application  of  said  trus- 
tees as  to  Irving  M.  Walker,  but  denied  the  application 
as  to  the  remaining  proposed  counsel.    The  primary  order 
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from  which  the  original  review  to  the  District  Judge  was 
taken  is  the  order  of  the  referee  dated  January  22,  1946 
[Old  Tr.  pp.  20-35]. 

Within  ten  days  after  the  entry  of  the  referee's  order 
the  appellants  herein,  Frank  C.  Weller,  Thomas  S.  Tobin 
and  Martin  Gendel  were  allowed  by  order  of  the  District 
Judge  to  intervene  and  be  parties  to  the  appeal  from  the 
said  order  [Old  Tr.  p.  66 J  ;  thereafter  the  trustees  and 
said  interveners,  as  appellants  herein,  filed  their  petition 
for  review  by  the  District  Judge  (Act  of  July  1,  1898, 
Chapter  541,  Sec.  39(a);  30  Stat.  555,  as  amended;  11 
U.  S.  C.  A.  Sec.  67,  subd.  a  (1943)  [Old  Tr.  pp.  36-41]. 
The  matter  was  argued  on  February  20,  1946,  and  lion. 
William  C.  Mathes,  as  District  Judge,  ultimately  made 
an  order  on  May  13,  1946,  which  order  was  entered  in 
the  Civil  Order  Book  at  page  4  on  said  date,  and  docketed 
therein  on  the  same  day;  said  order  confirmed  the  previ- 
ous orders  of  the  referee  as  described  above  [Old  Tr.  pp. 
69-75]. 

An  appeal  was  taken  to  this  Honorable  Court  from 
the  aforesaid  order  of  the  District  Judge  affirming  the 
order  of  the  Referee,  and  this  Court,  in  Civil  Appeal 
No.  11370,  by  opinion  filed  on  the  15th  day  of  Novem- 
ber, 1946,^  reversed  the  order  of  the  District  Judge  and 
remanded  the  matter  for  further  proceedings;  thereupon, 


^For  convenience,  we  have  set  forth  in  the  Appendix  to  this  brief 
a  copy  of  the  opinion  of  this  Court  in  Civ.  App.  No.  11370.  [See 
Appendix.] 


the  appellants,  Paul  W.  Sampsell,  L.  Boteler  and  Stewart 
McKee,  filed  a  verified  petition,  dated  the  10th  day  of 
December,  1946,  requesting  the  Referee  in  Bankruptcy 
to  grant  a  court  hearing  as  directed  by  this  Honorable 
Court  on  the  original  petition  for  the  employment  of  Frank 
C.  Weller,  Thomas  S.  Tobin  and  Martin  Gendel  as  their 
permanent  counsel,  said  petition  having  been  filed  on  the 
11th  day  of  January,  1946  [Tr.  pp.  24-25]. 

Thereafter,  the  Referee  in  Bankruptcy  conducted  hear- 
ings upon  the  aforesaid  petitions  and  made  his  Findings 
of  Fact  and  Conclusions  of  Law  and  Order  thereon  upon 
the  12th  day  of  February,  1947,  again  denying  the  orig- 
inal petition  of  the  trustees  for  leave  to  employ  appellants 
Frank  C.  Weller,  Thomas  S.  Tobin  and  Martin  Gendel, 
[Tr.  pp.  28-37.] 

Within  the  time  allowed  by  law,  the  appellants  herein, 
Paul  W.  Sampsell,  L.  Boteler,  Stewart  McKee,  Frank  C. 
Weller,  Thomas  S.  Tobin  and  Martin  Gendel,  filed  a  pet- 
tion  for  review  [Tr.  pp.  37-42]  of  the  Referee's  order 
denying  the  right  of  said  trustees  to  employ  the  afore- 
named counsel,  and  the  matter  was  again  argued  before 
the  Honorable  William  C.  Mathes,  as  District  Judge,  on 
the  24th  day  of  March,  1947;  the  petition  for  review  was 
taken  under  submission  by  said  District  Judge  and  was 
not  decided  until  an  order  was  made  by  him  on  July  11, 
1947,  on  the  petition  for  review  of  the  Referee's  order 
of  February  12,  1947;  said  order,  in  effect,  vacated  and 
set  aside  the  findings  of  fact  and  conclusions  of  law  con- 
tained in  the  Referee's  order  and  recommitted  to  the 
Referee,  with  directions,  the  original  petition  of  the  trus- 
tees (appellants)  for  leave  to  employ  the  attorneys  (like- 
wise appellants  herein)  named  therein.     [Tr.  pp.  44-49.] 
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B.     The   Circuit    Court   of   Appeals   Has   Jurisdiction    of 
This  Appeal. 

Within  the  time  allowed  by  law,  your  appellants  filed  a 
notice  of  appeal  [Tr.  p.  50]  and  have  taken  the  steps  re- 
quired by  law,  presenting  the  necessary  record  on  the 
within  appeal. 

The  jurisdiction  of  the  Circuit  Court  of  Appeals  is  in- 
voked pursuant  to  Sees.  24  and  25  of  the  Bankruptcy  Act 
(Act  of  July  1,  1898,  Chapter  541,  Sees.  24  and  2l\  30 
Stat.  553  as  amended;  11  U.  S.  C.  A.  (Supp.)  Sees.  47 
and  48  (1943).)  Appellate  jurisdiction  over  this  pro- 
ceeding in  bankruptcy  vested  in  the  Circuit  Court  of  Ap- 
peals upon  the  filing  on  August  19,  1947,  of  the  notice 
of  appeal,  the  amount  involved  being  in  excess  of  $500.00, 
and  the  appeal  being  taken  by  the  trustees  in  bankruptcy. 

11. 
Statement  of  the  Case. 

This  appeal  is  from  the  order  of  the  District  Court  en- 
titled "Order  of  Judge  on  Petition  for  Review  of  Referee's 
Order  of  February  12,  1947,"  dated  and  entered  on  July 

11,  1946.  [Tr.  pp.  44-49].  This  order  in  turn  vacated 
and  set  aside  the  findings  of  fact  and  conclusions  of  law 
and  order  of  the  Referee  in  Bankruptcy  dated  February 

12,  1947  [Tr.  pp.  28-37],  and  recommitted  to  the  Referee 
the  original  petition  of  appellants  herein,  filed  on  Janu- 
ary 11,  1946,  with  directions.  The  Court's  hearing  on 
the  petition  of  the  trustees  in  bankruptcy,  who  are  appel- 
lants herein,  filed  by  them  on  January  11,  1946.  for  the 
employment  of  Messrs.  Weller,  Tobin  and  Gendel,  as  their 
counsel,  was  granted  by  the  Referee  only  after  this  Hon- 
orable Court  had  considered  the  evidence  and  heard  the 


argnments  presented  before  this  Court  reversing  the  orig- 
inal ex  parte  orders  of  the  same  District  Judge  and 
Referee;  this  judgment  was  made  and  entered  in  proceed- 
ing No.  11370  and  reported  at  157  F.  (2d)  910.  (See 
Appendix.) 

The  facts  and  the  record  involved  in  the  original  ap- 
peal to  this  Court  in  the  aforementioned  proceeding,  and 
numbered  11370,  are  before  this  Court  pursuant  to  an 
order  made  by  this  Court  on  the  22nd  day  of  August, 
1947,  permitting  the  incorporation  of  the  transcript  of 
record  in  the  original  proceeding  to  be  before  this  Court 
by  reference  without  reprinting.  Appellants  further  re- 
spectfully urge  that  this  Court  consider  the  matters  set 
forth  in  the  appellants'  opening  brief  in  the  original  pro- 
ceeding, as  if  the  same  were  set  forth  verbatim  in  the 
within  brief. 

Originally,  the  Referee  in  Bankruptcy,  without  granting 
a  court  hearing,  made  an  unsubstantiated  ex  parte  order, 
in  chambers,  denying  the  verified  petition  of  the  trustees 
to  employ  certain  counsel,  all  of  whom  are  now  appellants 
in  the  within  proceeding.  The  District  Judge  approved 
this  conduct  and  order  of  the  Referee.  This  Honorable 
Court  reversed  the  orders  of  the  Referee  and  the  District 
Judge  on  the  basis  that  only  in  the  rarest  cases,  after 
proper  judicial  deliberations  in  open  court  and  the  presen- 
tation of  admissible  and  binding  evidence,  could  a  Referee 
in  Bankruptcy  deny  an  otherwise  proper  petition  by  trus- 
tees for  employment  of  counsel  of  their  own  choice. 
Thereupon,  your  appellants  sought  to  have  a  hearing  in 
open  court  before  the  Referee  in  Bankruptcy  at  the 
earliest  possible  date,  pursuant  to  the  original  verified 
petition  for  leave  to  employ  counsel,  filed  on  January  11, 
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1946.  [Tr.  1)1).  24-2.S.I  I  learin^r.s  were  held  before 
the  Referee  and  evidence  was  presented  by  your  appellants 
on  all  subject  matters  to  which  the  Referee  in  Bankruptcy 
directed  the  attention  of  the  appellants;  thereafter,  the 
Referee  in  Bankruptcy  made  his  findings  of  fact,  conclu- 
sions of  law,  and  again  ordered  that  the  original  petition 
for  leave  to  employ  counsel  be  denied.  [Tr.  pp.  28-37.] 
An  analysis  of  the  alleged  findings  of  fact  (which  we 
accept  at  face  value  for  the  purposes  of  this  appeal),  indi- 
cates no  recognition  of  the  rules  of  law  laid  down  by  this 
Court  in  proceeding  No.  11370  governing  denials  of  peti- 
tions for  leave  to  employ  counsel  by  trustees.  After  the 
Referee  expressly  finds  that  counsel  proposed  by  the 
appellant  trustees  have  no  adverse  interest  to  the  estate, 
then,  contrary  to  the  rules  of  law  laid  down  by  this  Hon- 
orable Court,  the  Referee  determined  that  although  not 
disqualified  personally  by  any  acts  or  conduct  of  the  attor- 
neys, some  day  some  one,  might  suspect  the  Bankruptcy 
Court  of  making  an  improper  order,  and,  predicated  upon 
this  fear,  the  original  petition  was  denied. 

A  petition  for  review  was  duly  filed  before  the  District 
Judge  [Tr.  pp.  37-42],  whereupon  the  matter  was  argued 
and  presented  to  the  District  Judge  on  the  24th  day  of 
March,  1947.  The  matter  was  then  taken  under  submis- 
sion and  an  order,  as  heretofore  described,  was  finally 
made  by  the  District  Judge  on  the  11th  day  of  July,  1947. 
[Tr.  pp.  44-49.] 

In  order  to  fully  familiarize  the  District  Judge  with 
the  completeness  of  the  investigation  and  hearings  held  be- 
fore the  Referee  in  Bankruptcy,  appellants  provided  the 
Court  with  a  transcript  of  all  oral  testimony  [Tr.  pp.  60- 
162],  as  well  as  the  exhibit  record  of  all  exhibits  intro- 


duced  at  the  hearing.  The  appellants  likewise  respectfully 
pointed  out  to  the  District  Judge  that  time  was  of  the 
essence,  for  the  reason  that  many  complicated  and  complex 
legal  matters  had  arisen  in  the  conduct  of  the  adminis- 
tration of  the  estate,  and  the  trustees  were  desirous  of 
being  entitled  to  the  use  of  the  permanent  counsel  for 
the  employment  of  whom  they  had  originally  filed  their 
petition  on  January  11,  1946.  The  District  Judge,  in  spite 
of  having  a  complete  transcript  and  record  of  the  pro- 
ceedings before  the  Referee  in  Bankruptcy,  which  tran- 
script clearly  answered  the  many  inquiries  made  by  him 
in  his  order  of  July  11,  1947,  directed  the  Referee  to 
hold  further  hearings  and  to  make  findings  of  fact  and 
conclusions  of  law  and  an  order  on  the  same.  We  re- 
spectfully submit  that  the  employment  of  counsel  by  a 
trustee  in  bankruptcy,  involving  a  "live  administration" 
affecting  over  a  million  dollars  worth  of  assets,  is  certain- 
ly entitled  to  presentation  to  the  Court  and  determination 
by  the  Court  in  as  expeditious  a  manner  as  can  be  rea- 
sonably anticipated.  Here  we  find  the  trustees  in  this 
complicated  and  sizeable  estate,  having  filed  a  petition 
for  the  counsel  of  their  choice  on  January  11,  1946,  are 
still  battling  for  recognition  before  the  District  Judge 
in  July,  1947.  Judicial  wisdom,  coated  with  a  recognition 
of  the  pragmatic  problems  of  such  a  bankruptcy  admin- 
istration, would  have  justified  one  of  several  courses  of 
conduct  by  the  District  Judge: 

Either  reverse  the  Referee  if  his  findings  of  fact  were 
not  sufficient  to  sustain  his  conclusions  of  law  and  order; 
or  else,  the  District  Judge  should  have  made  his  own 
findings  of  fact  and  conclusions  of  law  from  the  evi- 
dence theretofore  submitted  to  the  Referee,  or  he  should 


have  taken  such  additional  evidence  as  he  deemed  neces- 
sary to  justify  the  District  Court  in  making  such  other 
or  further  findings  of  fact  and  conclusions  of  law.^ 

There  must  he  a  reasonable  termination  to  litigation 
of  this  character,  particularly  since  it  involves  a  continu- 
ing administration  of  substantial  assets.' 

We  respectfully  submit  that  an  examination  of  the 
transcript  of  the  testimony  and  of  the  exhibits  presented 
before  the  Referee  in  Bankruptcy  could  leave  no  room  for 
any  reasonable  judicial  conclusion  that  the  evidence  to 
date,  or  any  further  investigation,  would  reveal  that  there 
could  be  any  "good  reason"  or  that  this  was  one  of 
those  "rare  cases"  justifying  the  denial  by  the  Referee 
or  the  District  Judge  of  the  petition  for  leave  to  employ. 


^Authority  for  the  power  of  the  District  Court  is  found  in  the 
Bankruptcy  Act.  the  Rules  of  Court,  and  is  illustrated  by  analogous 
and  extreme  cases,  referring  to  the  "sua  spontc"  authority  of  the 
Court,  such  as : 

Woodruff  V.  Hciser   (C.   C.   A.    10th.   1945),    150  F.    (2d) 

867; 
In  the  Matter  of  A.  Roth  Co..  Inc.   (C.  C.  A.  7th.   1942). 

128  F.  (2d)  428.  49  A.  B.  R.  (N.  S.)  453: 
Biggs  V.  Mavs  (C.  C.  A.  8th,  1942).  125  F.   (2d)  693,  48 
A.  B.  R.  (N.  S.)  716. 

Section  24  of  the  Bankruptcy  Act  apjiears  to  clearly  invest  this 
Honorable  Circuit  Court  with  full  jurisdiction  to  revise  and  re- 
verse the  Referee  and  District  Judge  both  as  to  matters  of  law 
and  matters  of  fact.  Anticipating  that  the  query  may  arise  as 
to  whether  or  not  the  District  Court  bad  discretion  to  recommit 
the  matter  to  the  Referee,  we  respectfully  submit  that  under  all 
of  the  facts  and  circumstances  before  the  District  Court,  the  said 
Court  should  have  finally  determined  the  issues  involved,  without 
brooking  further  delay  by  recommitting  the  matter  to  the  Referee. 

^Blue  V.  IJerkmicr  Not.  Bk.  (C  C.  A.  7.  \^29),  30  F.  (2d)  256 
at  260:  ".  .  .  Of  all  classes  of  cases  pending  in  the  courts, 
bankruptcy  proceedings  are  the  last  which  should  be  delayed.  To 
do  so  is  a  great  inju.stice  to  creditors.  Such  delays  foster  just 
criticism  and  bring  disrespect  for  the  administration  of  justice." 
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Even  accepting  all  of  the  findings  of  fact  of  the  Referee, 
at  face  value,  and  without  making  any  reference  to  the 
evidence  upon  which  these  findings  were  predicated  (which 
evidence  did  not  sustain  any  conclusions  of  fear  of 
criticism  on  the  part  of  the  Referee)  it  is  clearly  evident 
that  an  application  of  the  rules  of  law  as  laid  down  by 
this  Court  in  the  first  appeal  would  unquestionably  have 
required  the  District  Judge  to  reverse  the  order  of  the 
Referee,  and,  predicated  upon  the  very  findings  signed  by 
the  Referee,  the  original  petition  for  leave  to  employ 
counsel  should  have  been  granted.^ 

III. 
Specifications  of  Error. 

The  appellants  rely  upon  the  following  specifications  of 
error : 

1.  The  "Order  of  the  Judge  on  Petition  for  Review  of 
Referee's  Order  [Tr.  pp.  44-49]  for  leave  to  employ  cer- 
tain counsel,  is  erroneous  in  that  there  were  no  facts  before 
the  Referee  or  the  District  Judge  which  would  in  anywise 
justify  the  exercise  of  any  possible  judicial  discretion  to 
deny  to  the  trustees  in  the  within  bankruptcy  proceeding 
the  right  to  employ  qualified  counsel  of  their  own  choice, 
where  employment  of  counsel  by  said  trustees  was  proper. 


^Before  proceeding  with  the  brief,  we  respectfully  call  the  at- 
tention of  this  Court  to  the  fact  that  Mr.  Stewart  McKee,  one  of 
the  original  appellants,  resigned  as  a  trustee,  and  his  position  was 
taken  by  Mr.  Mclntyre  Faries,  and  Mr.  Faries,  as  successor  to 
Mr.  McKee,  has  joined   in  the  within  appeal. 
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2.  Said  order  is  erroneous  in  that  a  referee  in  bank- 
ruptcy has  no  right  to  refuse  to  authorize  trustees  in 
bankruptcy  to  employ  (jualified  counsel  of  their  own 
choice  when  employment  by  said  trustees  is  otherwise 
proper,  unless  facts,  recognizable  at  a  judicial  hearing 
showing  grave  disqualifications  of  such  counsel,  and  lim- 
ited only  to  the  rarest  cases,  are  presented  to  the  referee 
and  are  properly  findings  of  fact  in  support  of  such  an 
order. 

3.  That  the  order  of  the  District  Judge  from  which 
the  within  review  is  taken  is  erroneous  for  the  reason 
that  the  matters  involved  before  the  District  Judge  and 
the  Referee  unreasonably  delay  the  expressed  desire  of 
the  trustees  in  the  instant  bankruptcy  case  to  employ  and 
use  the  counsel  of  their  original  choice,  as  reflected  by 
their  petition  of  January  11,  1946,  rather  than  to  con- 
tinue to  be  compelled  to  use  interim  counsel;  admittedly 
the  administration  of  the  instant  case,  from  its  inception, 
has  required  active  and  vigorous  participation  by  the 
attorneys  for  the  trustees;  in  view  of  the  fact  that  con- 
siderable delay  had  been  incurred  by  reason  of  the  ap- 
pellants being  required  to  take  the  first  appeal  in  this  mat- 
ter to  this  Honorable  Court,  and  that  further  delay  had 
been  incurred  by  reason  of  the  necessity  for  the  hearing 
occasioned  by  the  order  of  this  Honorable  Court  (Ap- 
peal of  Sampscll  ct  al.,  C.  C.  A.  9th.  1946  (157  R  (2d) 
910) )  in  reversing  the  original  orders  of  the  Referee 
and  District  Judge  in  this  matter,  it  would  appear  that 
said   District   Judge  could   have   conducted   such   judicial 
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deliberations  in  the  form  of  hearing  further  evidence  if 
he  deemed  it  necessary  to  enlarge  upon  the  findings  of  fact 
as  theretofore  submitted  to  him  by  the  Referee  in  Bank- 
ruptcy, rather  than  to  re-refer  the  matters  of  inquiry 
to  the  Referee.  It  is  the  position  of  the  appellants,  predi- 
cated upon  the  evidence  and  the  findings  of  fact  sub- 
mitted by  the  Referee  in  Bankruptcy  in  support  of  his 
order  of  February  12,  1947,  that  the  sole  judicial  discre- 
tion exercisable  by  the  District  Judge  was,  and  is,  to 
grant  the  petition  for  review  by  appellants,  and  to  reverse 
the  order  of  the  Referee. 

4.  That  the  order  of  the  District  Judge  of  July  11, 
1947,  was  erroneous  for  the  reason  that  it  failed  to  con- 
tain therein  findings  of  fact  and  conclusions  of  law  sup- 
porting the  position  of  the  District  Judge  in  refusing  to 
grant  the  petition  on  review  of  the  trustees  and  reversing 
the  order  of  the  Referee  dated  February  12,  1947. 

5.  That  the  order  of  the  District  Judge  dated  July  11, 
1947,  was  erroneous  in  that  it  not  only  disregarded  the 
law  of  the  case,  binding  the  aforesaid  District  Court  and 
the  Referee  in  Bankruptcy,  created  by  virtue  of  the  judg- 
ment of  this  Court  made  and  entered  in  the  appeal  of 
Sampsell,  etc.  (C.  C.  A.  9th,  1946),  157  F.  (2d)  910, 
but,  also,  that  as  to  all  pertinent  inquiries  which  could 
concern  the  order  made  by  the  Referee  on  February  12, 
1947,  the  aforesaid  District  Judge  had  before  him  all 
of  the  evidence  and  the  findings  of  fact  of  the  said 
Referee,  which  evidence  and  findings  of  fact  unequivocally 
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demonstrated  that  this  was  not  a  case  in  which  the  Referee 
could  exercise  his  judicial  discretion  and  deny  the  ap- 
pointment of  counsel  as  requested  by  the  trustees  in  their 
original  petition  filed  January  11,  1946  [Old  Tr.  pp. 
12-19J ;  that  the  aforesaid  order  of  the  District  Judge 
dated  July  11,  1947,  is  erroneous  for  the  reason  that  the 
21  items,  to  which  the  said  Court  directs  the  attention 
of  the  Referee  in  Bankruptcy,  under  subdivision  3  of 
said  order  are  either  covered  in  the  evidence  and  findings 
of  fact  as  submitted  to  the  aforesaid  District  Judge,  or 
are  not  matters  which  are  properly  to  be  considered  by  the 
Referee  or  District  Judge  in  adjudging  the  original  peti- 
tion for  leave  to  employ  counsel  as  filed  by  the  trustees 
in  this  proceeding.  As  an  example  of  the  statement  of 
this  point  on  appeal,  your  appellants  respectfully  direct 
the  attention  of  this  court  to  item  No.  3-a  contained  in 
the  order  of  the  District  Judge  [Tr.  p.  45]  ;  in  answer 
to  this  inquiry  of  the  District  Judge,  the  aforesaid  Judge 
had  before  him  a  written  and  verified  petition  [Tr.  pp. 
24-25]  for  hearing  signed  by  the  trustees  in  bankruptcy 
requesting  the  Referee  to  grant  their  original  petition  of 
January  11,  1946,  and  filed  with  the  Referee  after  this 
Honorable  Court  had  reversed  the  order  of  May  13,  1946, 
made  and  entered  by  this  District  Judge ;  in  addition  there- 
to, the  District  Judge  had  before  him  the  petition  for  re- 
view [Tr.  pp.  37-42],  likewise  verified  by  the  trustees 
in  bankruptcy;  how  can  the  District  Judge,  with  propriety, 
inquire  as  to  whether  or  not  the  trustees  ask  that  their 
petition  filed  January  11,  1946,  be  granted? 


—14— 

In  subdivision  3-b  [Tr.  p.  45]  of  the  July  11,  1947, 
order,  the  District  Judge  questions  whether  or  not  the 
verified  petition  of  the  trustees  quahfies  with  the  require- 
ments of  General  Order  44,  and  this  inquiry  is  made 
directly  in  the  face  of  the  judgment  of  this  Court  entered 
in  the  appeal  of  Sampsell,  et  al  (C.  C.  A.  9th,  1946),  157 
F.  (2d)  910,  wherein  this  Honorable  Court  stated  as  fol- 
lows (see  Appendix)  : 

".     .     .     Every  requirement  of  General  Order  44 
is   fully   satisfied  by   the   allegations   of  the   petition 

As  a  further  example  of  the  errors  of  the  District  Judge, 
we  find,  in  paragraph  "f"  of  subdivision  3  [Tr.  p.  46], 
that  the  District  Judge  desires  the  Referee  to  make  a 
finding  as  to  whether  or  not  the  bankrupt  is  the  alter  ego 
of  Arthur  L.  Bell.  In  view  of  the  fact  that  the  appellants 
have  not  challenged  the  finding  of  the  Referee  to  the 
effect  that  Arthur  L.  Bell  controlled  and  directed  the 
bankrupt  corporation  [Tr.  p.  30],  how  can  we  possibly 
be  concerned  with  a  collateral  determination  of  a  matter 
which  might  take  many  weeks  of  evidence  to  determine? 

6.  Said  order  is  erroneous  in  that  it  deprives  the  trus- 
tees in  bankruptcy  of  the  right  to  select  counsel  of  their 
own  choice  and  it  deprives  the  appellants  in  intervention 
of  the  right  to  follow  their  profession,  all  without  due 
process  of  law,  and  because  of  the  lower  courts'  undue  and 
unjustifiable  delay  in  the  determination  of  the  original 
petition  for  leave  to  employ  counsel  by  the  trustee. 
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TV. 
SUMMARY  OF  THE  ARGUMENT. 

A.  TTIK  ORDER  OF  THE  REFEREE  DliNYING  THE  PETITION 
OF  THE  TRUSTEES  TO  EMPLOY  COUNSEL,  AND  THE  ORDER 
OF  THE  JUDGE  RECOMMITTING  THE  MATTER  TO  THE  REF- 
EREE FOR  FURTHER  FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW,  SHOULD  BE  REVERSED  BECAUSE  THERE  WAS  NO 
GOOD  REASON  FOR  EITHER  OF  SAID  ORDERS  AND  THE 
MAKING  THEREOF  CONSTITUTED  ABUSES  OF  JUDICIAL  DIS- 
CRETION, WHICH  DISCRETION,  AS  INVOLVED  IN  THE  IN- 
STANT MATTER,  IS  TO  BE  EXERCISED  ONLY  IN  THE  RAREST 
CASES. 

B.  THE  ORDER  OF  THE  DISTRICT  JUDGE  RECOMMITTING 
THE  MATTER  TO  THE  REFEREE  IS  IN  ERROR  BECAUSE  IT 
FAILS  TO  GIVE  ANY  RECOGNITION  TO  THE  FUNDAMENTAL 
RULES  OF  LAW  LAID  DOWN  BY  THIS  COURT  IN  THE  PRIOR 
APPEAL,    NO.    11370. 

C.  THERE  ARE  MANY  AUTHORITIES  SUSTAINING  THE 
CONTENTION  THAT  NOT  ALL  PARTICIPATION  BY  A  BANK- 
RUPT OR  HIS  COUNSEL  IS  FORBIDDEN.  IT  IS  ONLY  OBJEC- 
TIONABLE WHEN  THE  BANKRUPT  ATTEMPTS  TO  CONTROL 
THE  ELECTION  OF  TRUSTEES  OR  SELECTION  OF  COUNSEL 
FOR  HIS  OWN  SELFISH  AND  ADVERSE  INTERESTS. 

D.  A  BANKRUPT  WRONGFULLY  DESIRING  TO  ELIMINATE 
CERTAIN  AGENCIES  OR  ATTORNEYS  FROM  PARTICIP.\TING 
IN  THE  ADMINISTRATION  OF  AN  ESTATE  COULD  TAKE 
ADVANTAGE  OF  THE  TYPE  OF  RULING  ISSUED  BY  THE  REF- 
EREE HEREIN  AND  BAR  SUCH  AGENCIES  OR  COUNSEL  BY 
MERELY  SENDING  OUT  A  BLANKET  LETTER  OF  RECOMMEN- 
DATION. THE  COURT  MUST  GO  FURTHER  AND  FIND  A  CON- 
SPIRACY, OR  AT  LPIAST  KNOWLEDGE  OF  THE  RECOMMEN- 
DATION, PLUS  A  SELFISH  INTEREST  ON  BEHALF  OF  THE 
BANKRUPT. 
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E.  IN  THE  EVENT  THAT  THIS  COURT  WERE  TO  SUSTAIN 
THE  RULING  OF  THE  COURTS  BELOW,  IT  WOULD  ESTABLISH 
A  POSSIBLE  PRECEDENT  FOR  SOME  REFEREE  IN  THE  FU- 
TURE TO  USE  THE  REASONING  OF  THE  ORDER  OF  FEBRU- 
ARY 12,  1947,  AS  A  PREMISE  FOR  PROMOTING  SELFISH  IN- 
TERESTS; AFTER  ALL,  THE  CONJURING  UP  OF  A  GHOST 
SUCH  AS  THE  FACT  THAT  THERE  MIGHT  BE  SOME  UNWAR- 
RANTED SUSPICION  OF  THE  BANKRUPTCY  COURT  IN  THE 
FUTURE  WOULD  NOT  NECESSITATE  THE  EXERCISE  OF  TOO 
MUCH  IMAGINATION;  THEREBY,  THE  REFEREE  COULD  DIS- 
QUALIFY COUNSEL  AND  BY  INDIRECTION  COULD  OBTAIN 
THE  EMPLOYMENT  OF  COUNSEL  OF  HIS  OWN  CHOICE.  (AS 
HAS  BEEN  INDICATED  BY  THE  THREAT  OF  THE  EXERCISE 
OF  A  PRESIDENTIAL  VETO,  VERY  OFTEN  CONGRESS  WILL 
PASS  AN  ENACTMENT  MORE  IN  ACCORD  WITH  THE  PRESI- 
DENT'S VIEWS  THAN  IF  HE  HAD  NOT  EXERCISED  THIS 
THREAT.) 

F.  IF  THE  COURTS  BELOW  INTENDED  TO  CRITICIZE  SO- 
LICITATION OF  CLAIMS  BY  THE  TRADE  AGENCY  DESCRIBED 
AS  THE  BOARD  OF  TRADE,  THEY  WOULD  BE  DOING  SO  CON- 
TRARY TO  THE  UNDISPUTED  WEIGHT  OF  AUTHORITY. 
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V. 

ARGUMENT. 

A.  The  Order  of  the  Referee  Denying  the  Petition 
of  the  Trustees  to  Employ  Counsel,  and  the 
Order  of  the  Judge  Recommitting  the  Matter  to 
the  Referee  for  Further  Findings  of  Fact  and 
Conclusions  of  Law,  Should  Be  Reversed  Because 
There  Was  No  Good  Reason  for  Either  of  Said 
Orders  and  the  Making  Thereof  Constituted 
Abuses  of  Judicial  Discretion,  Which  Discretion, 
as  Involved  in  the  Instant  Matter,  Is  to  Be  Exer- 
cised Only  in  the  Rarest  Cases. 

An  analysis  of  the  findings  of  fact  made  by  the  Referee, 
as  part  of  his  order  of  February  12,  1947  [Tr.  pp.  30- 
36],  compels  the  reversal  of  the  said  order  and  the  mak- 
ing of  proper  conclusions  of  law  and  an  order  by  this 
Honorable  Court  granting  the  original  petition  of  the  trus- 
tees filed  January  11,  1946 — all  pursuant  to  the  provi- 
sions of  Section  24  of  the  Bankruptcy  Act.  Subdivision 
"a"  thereof  gives  appellate  jurisdiction  to  this  Honorable 
Court  in  either  interlocutory  or  final  proceedings  in  bank- 
ruptcy, and  the  right  to  either  revise  or  reverse  in  both 
matters  of  law  and  matters  of  fact.  To  promote  the  ends 
of  justice,  this  authority  must  be  exercised  by  this  Hon- 
orable Court  in  the  instant  proceeding.^ 


'^Comment  on  an  analog^ous  situation  is  found  in  the  matter  of 
Central  Railroad  Co.  of  AVtc  Jersey  (C.  C.  A.  3rd.  1947).  163 
F.  (2d)  44.  We  find,  commencinjj  at  page  53  of  the  opinion,  a 
discussion  of  the  discretion  of  the  Bankruptcy  Court,  and  the  court 
therein  points  out,  as  far  as  the  authority  and  duty  of  the  Circuit 
Court  of   Appeals  is  concerned,  as  follows : 

".  .  .  The  scope  of  this  court's  determination  of  such  law 
is  broad.  28  U.  S.  C.  225  (c)  ;  11  U.  S.  C.  47.  An  appellate 
court  mav  cfo  behind  discretion  to  ascertain  correct  leeal  stand- 
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(1)  What  was  Bell's  accepted  purpose  in  recommend- 
ing to  creditors  that  if  they  didn't  have  their  own  attor- 
neys— they  should  give  their  claims  to  the  Board  of  Trade 
or  to  Raphael  Dechter  (now  deceased),  a  Los  Angeles 
attorney?  [Tr.  pp.  31-32]  : 

The  claims  would  then 

".  .  .  be  voted  for  a  trustee  or  trustees  who 
would  be  impartial  and  impersonal  and  who  would 
not  permit  the  administration  of  this  estate  to  be  in- 
fluenced by  the  Attorney  General  of  the  State  of 
California;    .    .    ." 

(2)  Were  Craig  &  Weller  and  their  associates  even 
aware  that  the  bankrupt  was  recommending  the  Board 
of  Trade  as  aforesaid?  [Tr.  p.  34]  : 

"I  fiiid  that  Craig  &  Weiler  or  their  associates  do 
not  represent  any  interest  adverse  to  the  trustees  or 
this  estate;    .    .    ." 


ards.  Bratt  v.  Western  Air  Lines,  10  Cir.,  155  F.  (2d)  850, 
853..  Surely  it  may  seek  out  and  apply  the  law  behind  a 
mere  erroneous  assertion  that  discretion  is  the  issue. 

That  assertion  of  the  issue  of  discretion  in  this  case  has 
been  rebutted  by  the  law  discussed.  There  is  no  reasonable 
choice  of  alternatives  upon  which  discretion  could  be  exercised. 
It  cannot  be  said  to  be  present  in  a  failure  'to  apply  well  set- 
tled law  to  a  conceded  state  of  facts.'  Union  Tool  Co.  v. 
Wilson,  259  U.  S.  107,  112.  We  have  not  here,  as  the  parties 
and  the  district  court  appear  to  believe,  a  question  of  which 
of  two  courts  niight  better  decide  an  issue.  We  have  rather 
a  question  which  only  one  court  can  eflfectively  decide.  In 
this  situation,  we  do  not  find  it  necessary  to  decide  whether 
or  not  there  was  an  abuse  of  legal  discretion  by  the  District 
Court.  There  was  an  error  of  law.  In  re  Sohol,  2  Cir., 
242  Fed.  487,  489." 

In  other  words,  the  appellants  urge  that  the  facts  before  both  the 
Referee  and  the  District  Judge  left  no  alternative  to  the  District 
Judge,  and  that  he  should  have  reversed  the  order  of  the  Referee 
without  further  delay. 
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(3)  Was  any  real  connection  ever  found  by  the  Referee 
between  the  Board  of  Trade,  the  bankrupt  and  the  vot- 
ing of  claims?  [1>.  p.  34]  : 

"I  find,  however,  that  there  was  a  connection  be- 
tween Craig  &  Weller  and  their  associates  on  the  one 
hand  and  the  bankrupt  corporation  on  the  other,  in 
that  even  if  it  zvas  done  without  the  knowledge 
(italics  ours)  of  the  Board  of  Trade  or  of  Craig 
&  Weller  or  their  associates,  the  members  and  af- 
filiates of  the  bankrupt  corporation  did,  in  fact,  fol- 
low the  aforesaid  instructions  of  Mr.  Bell  and  did 
suggest  to  creditors  in  this  case,  either  orally  or  in 
writing,  that  they  place  their  claims  with  the  said 
Board  of  Trade  for  voting  purposes  in  the  selection 
of  the  Trustee  or  trustees  in  this  case,  and,  at  the 
same  time,  the  claims  of  the  said  creditors  were  be- 
ing solicited  by  or  on  behalf  of  the  said  Board  of 
Trade  for  such  voting  purposes,  of  which  fact  Craig 
&  Weller  and  their  associates  had  actual  knowledge." 

However  carefully  the  findings  are  examined,  from 
stem  to  stern,  tiicre  is  no  finding  that  even  one  single 
claim  zvas  voted  by  or  through  the  Board  of  Trade  which 
claim  zvas  recommended  by  the  bankrupt. 

(4)  From  the  above  findings  was  the  Referee  justified 
in  attempting  to  exercise  his  judical  discretion  on  the 
basis  of  the  two  reasons  (conclusions)  which  he  placed 
in  his  findings  of  fact  [Tr.  p.  36]  ? 

(a)  [Tr.  p.  36]  :  "That  the  employment  by  the 
trustees  of  Craig  &  Weller  and  their  associates  would 
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leave  this  Court  and  this  estate  open  to  the  charge, 
even  if  it  were  unwarranted,  that  the  said  attorneys 
were  influenced  in  the  discharge  of  their  duties  and 
responsibiUties,  to  the  advantage  or  benefit  of  the 
bankrupt  corporation  or  its  president  and  dominating 
personality,  Mr.  Bell,  by  something  which  occurred 
at  the  time  of  the  appointment  of  the  trustees  in  this 
case." 

^Nota  Bona:  "even  if  it  zvere  unwarranted"  and  "hy 
something  which  occurred  at  the  time  of  the  appointment 
of  the  trustees  in  this  case."  Not  only  would  any  charge 
or  suspicion  obviously  be  unwarranted,  but  the  Referee 
participated  in  the  examinations  and  proceedings  and  since 
he  could  find  no  "something  which  occurred"  other  than 
as  set  forth  above,  upon  what  imaginary  basis  are  we  to 
accept  this  reason  as  substantial  evidence  to  support  the 
exercise  of  judicial  discretion! 

(b)  [Tr.  p.  36]  :  "That  such  charge,  if  made, 
even  though  it  be  proved  to  be  without  foundation, 
would  bring  into  question  the  fair  and  impartial  ad- 
ministration of  this  estate  and  would  cast  a  doubt 
upon  the  integrity  of  this  Court." 

Again  an  unwarranted  conclusion  alleged  as  a  reason 
for  the  exercise  of  judicial  discretion;  indeed,  if  fear  of 
future  investigation  would  govern  our  courts,  even  though 
admittedly  unfounded,  then  must  we  concede  that  our 
courts  are  no  longer  governed  by  the  fundamental  con- 
cepts of  due  process  of  law  so  clearly  enunciated  by  our 
Constitution  and  the  decisions  of  our  Supreme  Court. 


—21— 

B.  The  Order  of  the  District  Judge  Recommitting 
the  Matter  to  the  Referee  Is  in  Error  Because  It 
Fails  to  Give  Any  Recognition  to  the  Funda- 
mental Rules  of  Law  Laid  Down  by  This  Court 
in  the  Prior  Appeal,  No.  11370. 

We  respectfully  submit  that  an  analysis  of  the  Referee's 
findings  of  fact,  and  the  transcript  of  the  testimony  ancl 
exhibits  before  the  Referee,  gives  to  any  impartial  judicial 
review  the  answer  to  the  various  questions  submitted  by 
the  order  of  the  District  Judge  entered  July  11,  1947,  and 
specifically  described  as  Subdivisions  "a"  to  "u"  of  para- 
graph 3  of  the  aforesaid  order.     |  Tr.  pp.  45-49.] 

(1)  In  subdivison  "a"  of  paragraph  3  of  the  District 
Judge's  order  [Tr.  p.  45]  we  find  an  inquiry  as  to  whether 
or  not  the  trustees  now  ask  that  tlieir  petition  filed  Janu- 
ary 11,  1946,  be  granted;  the  District  Judge  had  before 
him  the  verified  petition  of  the  aforesaid  trustees  seek- 
ing such  an  order,  which  petition  was  dated  December 
10,  1946  [Tr.  pp.  24-25],  and,  in  addition  thereto,  the 
verified  petition  of  the  trustees  dated  February  19,  1947 
[Tr.  pp.  37-42],  being  a  petition  for  review  of  the 
Referee's  order  denying  the  right  of  the  trustees  to  em- 
ploy counsel.  In  the  face  of  a  record  of  this  character, 
what  justification  is  there  for  the  inquiry  of  the  District 
Judge  as  to  whether  or  not  tlie  trustees  now  ask  if  their 
original  petition  to  enijiloy  counsel  be  granted? 

(2)  Apparently  the  District  Judge  did  not  follow  the 
contents  of  the  judgment  issued  by  this  court  in  proceed- 
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ing  No.  11370,  for  he  asked  the  Referee  to  determine 
whether  or  not  the  verified  petition  of  the  trustees  states 
"the  reasons  for  (their)  selection"  as  required  by  Gen- 
eral Order  44  [Tr.  p.  45]  ;  if  the  District  Judge  had  read 
the  judgment  of  this  Court  passing  on  this  verified  peti- 
tion in  question,  he  would  have  found  the  matter  res 
judicata  in  the  following  language:  ''.  .  .  Every  re- 
quirement of  General  Order  44  is  fully  satisfied  by  the 
allegations  of  the  petition     .     .     ."     (See  Appendix.) 

Appellants  could  analyze,  seriatimi,  all  of  the  subdivi- 
sions of  paragraph  3,  and  in  each  instance  it  would  be 
obvious  that  the  District  Judge  had  before  him  the  an- 
swer to  his  inquiry,  or  that  the  inquiry  itself  could  not 
possibly  afifect  the  rights  of  the  appellants  herein  as  re- 
vealed by  the  contents  of  the  record  then  before  the  Dis- 
trict Judge. 
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C.  There  Are  Many  Authorities  Sustaining  the  Con- 
tention That  Not  All  Participation  by  a  Bankrupt 
or  His  Counsel  Is  Forbidden.  It  Is  Only  Objec- 
tionable When  the  Bankrupt  Attempts  to  Con- 
trol the  Election  of  Trustees  or  Selection  of 
Counsel  for  His  Own  Selfish  and  Adverse  Inter- 
ests." 

D.  A  Bankrupt  Wrongfully  Desiring  to  Eliminate 
Certain  Agencies  or  Attorneys  From  Participat- 
ing in  the  Administration  of  an  Estate  Could 
Take  Advantage  of  the  Type  of  Ruling  Issued  by 
the  Referee  Herein  and  Bar  Such  Agencies  or 
Counsel  by  Merely  Sending  Out  a  Blanket  Letter 
of  Recommendation.  The  Court  Must  Go  Fur- 
ther and  Find  a  Conspiracy,  or  at  Least  Knov^l- 
edge  of  the  Recommendation,  Plus  a  Selfish  In- 
terest on  Behalf  of  the  Bankrupt. 


6/w  the  Matter  of  Crown  (C.  C.  A.  2d,  1941),  118  F.  (2d)   198, 
45  Am.  B.  R.  (N.  S.)   586: 

In  considering  claim  No.  12  the  Court  stated,  at  p.  201  : 

".  .  .  To  hold  that  a  request  to  vote  for  particular  can- 
didate addressed  to  a  creditor's  attorney  by  an  attorney  rep- 
resenting independent  creditors,  or  even  by  the  bankrupt's  at- 
torney, was  improper  solicitation,  seems  fantastic.  There  is 
no  evidence  that  this  claim  was  voted  in  the  interest  of  the 
bankrupt.  In  re  Mavflower  Hat  Co.  (C.  C.  A..  2nd  Cir.). 
23  Am.  B.  R.  (N.  S.)  366.  65  Fed.  (2d)  330.  The  claim 
should  be  counted  for  Cregg." 

In  the  Matter  of  Universal  Seal  Cap  Co.  (N.  Y..  1941).  40  F. 
Supp.  420.  47  Am.  B.  R.  (N.  S.)  106.  The  fact  that  the  attorney 
for  a  voting  creditor  had  once  represented  the  bankrupt  corpora- 
tion in  trying  to  settle  all  claims,  did  not  bar  his  participation  in 
the  election  of  a  trustee.  At  page  110.  Am.  B.  R.  (N.  S.)  series 
the  Court  says,  at  p.  422: 

"In  any  event,  in  the  absence  of  good  cause  and  sulistantial 
reason  for  interference  with  the  choice  of  creditors,  the  selec- 
tion of  a  trustee  develops  upon  them  rather  than  upon  the 
Court." 
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E.  In  the  Event  That  This  Court  Were  to  Sustain 
the  Ruling  of  the  Courts  Below,  It  Would  Estab- 
lish a  Possible  Precedent  for  Some  Referee  in 
the  Future  to  Use  the  Reasoning  of  the  Order,  of 
February  12,  1947,  as  a  Premise  for  Promoting 
Selfish  Interests;  After  All,  the  Conjuring  Up  of 
a  Ghost  Such  as  the  Fact  That  There  Might  Be 
Some  Unwarranted  Suspicion  of  the  Bankruptcy 
Court  in  the  Future  Would  Not  Necessitate  the 
Exercise  of  Too  Much  Imagination;  Thereby,  the 
Referee  Could  Disqualify  Counsel  and  by  Indirec- 
tion Could  Obtain  the  Employment  of  Counsel 
of  His  Own  Choice.  (As  Has  Been  Indicated 
by  the  Threat  of  the  Exercise  of  a  Presidential 
Veto,  Very  Often  Congress  Will  Pass  an  Enact- 
ment More  in  Accord  With  the  President's  Views 
Than  if  He  Had  Not  Exercised  This  Threat.) 

F.  If  the  Courts  Below  Intended  to  Criticize  Solici- 
tation of  Claims  by  the  Trade  Agency  Described 
as  the  Board  of  Trade,  They  Would  Be  Doing 
so  Contrary  to  the  Undisputed  Weight  of  Au- 
thority. 

(1)  The  Los  Angeles  Credit  Managers  Association, 
and  its  long-time  predecessor,  which  was  dissolved  some 
three  years  ago,  Los  Angeles  Wholesaler's  Board  of 
Trade,  has  a  fine  record  of  service  to  the  community  and 
particularly  to  local  businessmen.  The  activity  of  this 
organization  in  the  bankruptcy  field  has  done  a  great 
deal  toward  maintaining  the  high  degree  of  efficiency  for 
which  our  Southern  District  is  ordinarily  noted.  The 
Southern  District  of  New  York  and  several  other  districts 
adopted   a   rule   attempting   to   disqualify   attorneys    who 
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represented  creditors  from  actint;  as  attorneys  for  the 
trustee.  As  a  direct  and  positive  mandate  to  the  contrary 
our  Congress  amended  Section  44  of  the  Bankruptcy  Act 
of  1938  (See  Bankruptcy  Act,  Sec.  44c;  11  U.  S.  C.  A. 
Sec.  72c)  and  expressly  eliminated  any  disqualification  on 
the  ground  that  the  proposed  attorney  for  the  trustee 
likewise  represented  general  creditors. 

(2)  This  subject  matter  is  well  presented  in  Vol.  2, 
14th  Edition  of  Collier  on  Bankruptcy  commencing  at 
page  1669  of  the  Text  to  and  including  page  1671.  See 
also  discussions  in:  Rindcrknccht  v.  Toledo  Association 
of  Credit  Men  (D.  C.  Ohio,  1935-36),  13  Fed.  Supp. 
555  and  in  the  article  of  Referee  Irwin  Kurtz  entitled, 
**The  Credit  Men's  Place  in  Bankruptcy  Administration" 
found  in  Vol.  9  of  Journal  of  the  National  Association  of 
Referees  in  Bankruptcy,  No.  3,  published  in  April  of 
1935. 

There  never  was  a  contention  by  the  Referee  or  any- 
one else  that  any  of  the  appellants  participated  in  any 
solicitation  of  claims.  Furthermore,  we  must  not  over- 
look the  fact  that  if  the  last  minute  recommendations  of 
the  bankrupt  had  been  successful,  the  claims  involved 
would  have  been  forwarded  to  an  existing  agency,  to-wit, 
Los  Angeles  Board  of  Trade  [Old  Tr.  p.  47].  which 
agency  was  in  no  way  connected  with  the  Los  Angeles 
Credit  Managers  Association,  located  at  a  different  ad- 
dress, and  which  latter  entity  is  the  one  represented  by 
Craig  &  Weller  and  their  associates.     [Tr.  p.  79.]     Also, 
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no  claims  appear  to  have  been  filed  by  the  aforesaid  Los 
Angeles  Board  of  Trade,  either  by  any  of  the  appel- 
lants herein  or  in  any  other  manner.  From  the  evidence 
considered  by  the  Referee  and  from  his  findings,  it  is  obvi- 
ous that  the  activity  of  the  bankrupt  or  his  agents  for 
the  purpose  of  having  claims  voted  "for  a  trustee  or 
trustees  who  would  be  impartial  and  impersonal,  and  who 
would  not  permit  this  estate  to  be  influenced  by  the  At- 
torney General  of  the  State  of  California;  .  .  ."  [Tr. 
pp.  31-32]  was  a  purpose  not  carried  out  by  any  effectual 
solicitation. 

Conclusion. 

The  Circuit  Court  of  Appeals  in  the  original  proceed- 
ing before  this  Court  rightfully  ruled  that  your  appellants 
were  entitled  to  a  hearing  on  their  petition  and  a  judicial 
deliberation  on  the  issues  involved.  Tested  in  the  atmo- 
sphere of  open  court  proceedings,  the  findings  of  fact, 
as  well  as  the  evidence,  reveal  that  the  sole  basis  for 
the  ruling  of  the  Referee  is  his  fear  that  some  day  the 
bankruptcy  court  might  be  subjected  to  suspicion,  even 
though  unwarranted.  Obviously,  this  does  not  constitute 
a  rare  case,  or  good  reason  to  deny  the  original  petition 
for  employment.  The  action  taken  by  the  District  Judge 
in  recommitting  the  matters  involved  to  the  Referee  in 
Bankruptcy  was  an  arbitrary  exercise  of  his  judicial  dis- 
cretion unwarranted  under  the  circumstances  and  con- 
trary to  the  promotion  of  the  ends  of  justice,  particularly 
since  no  foundation  appears  in  the  record  before  the  Dis- 
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tract  Jiidt^c  which  nii^dit  possibly  bring  the  findings  of 
fact  within  the  re(|uirements  of  law  as  enunciated  by  this 
Honorable  Court  in  order  to  justify  a  denial  of  the  peti- 
tion of  the  Trustees  to  employ  counsel  of  their  own  choice. 

Wherefore,  your  petitioners  pray  that  this  Court  forth- 
with reverse  the  order  of  the  Referee  dated  February  12, 
1947  [Tr.  pp.  28-37J,  reverse  the  recommitting  order  of 
the  District  Judge  dated  July  11,  194?  [Tr.  pp.  44-49], 
and  make  and  enter  an  order  granting  the  original  peti- 
tion for  employment  of  counsel  by  the  trustees,  as  filed 
herein  on  the  11th  day  of  January,  1946.  [Old  Tr.  pp. 
9-12.] 

Respectfully  submitted, 

Frank  C.  Weller, 
Thomas  S.  Tobin,  and 
Martin  Gendel, 

By  Martin  Gendel, 

Attorneys  for  Appellants. 


APPENDIX. 

In  the  United  States  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit. 

In  the  Matter  of  Christ's  Church  of  the  Golden  Rule, 
a  non-profit  California  corporation,  Bankrupt,  Paul  W. 
Sampscll,  L.  Boteler  and  Stewart  McKee,  Trustees  in 
Bankruptcy  of  the  Estate  of  Christ's  Church  of  the 
Golden  Rule,  a  non-profit  California  corporation,  Bank- 
rupt, Frank  C.  Weller,  Thomas  S.  Tobin  and  Martin 
Gendel,  Appellants.     No.  11,370,  No.  15,  1946. 

Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Central 
Division. 

Before:     Denman,  Healy  and  Bone,  Circuit  Judges. 

Denman,  Circuit  Judge: 

This  is  an  appeal  from  an  order  of  the  District  Court 
in  the  above  bankruptcy  proceeding  confirming  the  de- 
nial by  the  referee  of  the  petition  of  the  above  trustees 
for  the  employment  of  certain  persons  as  their  attorneys. 
The  ground  of  the  appeal  is  the  claim  that,  without  hear- 
ing on  the  petition,  which  satisfied  all  the  requirements 
of  General  Order  in  Bankruptcy  No.  44,  the  referee  de- 
nied the  employment  of  the  attorneys  sought  by  the  trus- 
tees. 

We  think  the  court  and  referee  erred  in  proceeding  c.v 
parte  and  in  not  having  a  hearing  on  the  petition.  Gen- 
eral Order  44  provides 

^'No  attorney  for  a  receiver,  trustee  or  debtor  in  pos- 
session shall  be  appointed  except  upon  the  order  of  the 
court,  zvliich  shall  be  granted  only  itpou  the  Terified  peti- 
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Hon  of  the  receiver,  trustee,  or  debtor  in  possession,  stat- 
ing the  name  of  the  counsel  whom  he  wishes  to  employ, 
the  reasons  for  his  selection,  the  professional  services  he 
is  to  render,  the  necessity  for  employing  counsel  at  all, 
and  to  the  best  of  the  petitioner's  knowledge  all  of  the 
attorney's  connections  with  the  bankrupt  or  debtor,  the 
creditors  or  any  other  party  in  interest,  and  their  respec- 
tive attorneys.  Tf  satisfied  that  the  attorney  represents  no 
interest  adverse  to  the  receiver,  the  trustee,  or  the  estate 
in  the  matters  upon  which  he  is  to  be  engaged,  and  that 
his  employment  would  be  to  the  best  interests  of  the 
estate,  the  court  may  authorize  his  employment,  and  such 
employment  shall  be  for  specific  purposes  unless  the  court 
is  satisfied  that  the  case  is  one  justifying  a  general  re- 
tainer   .     .     ."     (Emphasis  supplied.) 

An  inspection  of  the  trustees'  verified  petition  shows 
that  it  stated  the  complicated  character  of  the  trustees' 
anticipated  litigation,  creating  a  special  need  of  counsel 
for  the  successful  discharge  of  the  trustee  obligation. 
Every  requirement  of  General  Order  44  is  fully  satisfied 
by  the  allegations  of  the  petition.  As  was  stated  by  the 
Second  Circuit  with  reference  to  General  Order  44  in  the 
Matter  of  Mandell,  69  F.  2d  830, 

"Only  in  the  rarest  cases  should  the  trustee  be  de- 
prived of  the  privilege  of  selecting  his  own  counsel,  and 
the  reasons  which  make  it  for  the  best  interest  of  the 
estate  to  have  the  court  select  the  attorney  over  the  Trus- 
tee's objections  should  appear  in  the  record." 

The  Fourth  Circuit  in  Kanter  v.  Robertson,  102  F.  2d 
92,  93,  stated  of  the  relations  between  the  trustee  and 
his  attorney 
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".  .  .  Ordinarily  tlic  choice  of  an  attorney  for  the 
Trustee  rests  with  the  trustee  subject  to  the  approval  or 
disapj)roval  of  the  referee  or  judge,  and  the  ch(jice  of  the 
trustee  should  he  confirmed  unless  good  reasons  appear 
to  the  contrary." 

The  reasons  of  the  referee  "to  the  contrary"  were  ar- 
rived at  by  an  c.v  parte  process  of  which  the  trustees  had 
no  knowledge  until  the  order  was  entered.  Thus  the 
referee  frustrated  the  first  choice  of  the  trustees  for  their 
attorneys  for  the  important  and  difficult  work  before  them. 

The  referee  frankly  says  he  makes  no  findings  of  fact 
on  the  allegations  of  the  petition  because  the  proceeding 
is  e.v  parte.  He  states  he  was  in  receipt  of  certain  com- 
munications which  raised  a  question  in  his  mind  as  to 
wdiether  the  proposed  attorneys  might  have  an  interest 
which  would  disqualify  them.  \\>  think  that  under  Gen- 
eral Order  44  the  petitioning  trustees  are  entitled  to  a 
hearing  on  their  petition  for  a  judicial  deliberation  on  the 
matters  the  referee  has  in  mind. 

The  trustees  ask  us  to  pass  on  the  sufficiency  of  the 
matters  outlined  but  not  found  in  the  referee's  report  to 
warrant  a  refusal  to  permit  the  employment  of  the  pro- 
posed attorneys.  This  would  be  futile  for  we  do  not 
know  what  importance  they  may  have  as  the  issue  is  de- 
veloped at  the  hearing. 

The  order  appeal  from  is  reversed  and  the  case  re- 
manded for  a  hearing  on  the  merits  of  the  petition  for 
the  employment  of  the  attorneys. 

(Endorsed):  Opinion.  Filed  Nov.  15,  1946.  Paul  P. 
O'Brien,  Clerk. 
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2  E.  Boyce,  et  al.  vs. 

In  the  District  Court  of  the  United  States 
for  the  District  of  Washington 

No.  876 

E.  EOYCE,  B.  ROYCE  and  A.  H.  WENCK, 

d/b/a  Gray  Line  Tours, 

Plaintiffs, 
vs. 

CLARK  SQUIRE,  United  States  Collector  of  In- 
ternal Revenue  for  the  District  of  Washington, 

Defendant. 

COMPLAINT 

Come  now  the  Plaintiffs  and  for  cause  of  action 
against  the  above  named  Defendant,  allege  as  fol- 
lows: 

I. 

That  at  all  times  herein  mention:  Plaintiff,  E. 
Royce,  was,  and  still  is,  a  resident  of  Portland, 
Multnomah  County,  Oregon;  Plaintiff,  B.  Royce, 
was,  and  still  is,  a  resident  of  Vancouver,  Clark 
County  Washington,,  and  Plaintiff  A.  H.  Wenck, 
was,  and  still  is,  a  resident  of  Seattle,  King  County, 
Washington,  and  Plaintiffs  were,  and  still  are,  en- 
gaged in  the  business  of  transporting  passengers  in 
motor  vehicles,  under  the  firm  name  and  style  of 
"Gray  Line  Tours,"  having  its  principal  place  of 
business  at  Seattle,  Washington. 

IL 

That  at  all  times  herein  mentioned.  Defendant 
was,  and  now  is.  United  States  Collector  of  Internal 
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Revenue  foi-  tlic  District  of  Wasliington,  stationed 
;it  '^I^acorna,  Washington. 


fjiirisdictioii  ol'  tlic  williin  cause  rests  upon  tli(^ 
Judicial  Code  of  tlie  United  States,  Section  84()9, 
as  amended  by  the  Revenue  Act  of  1943  (26  USCA 
Subdivision  (a)  and  the  provisions  of  Section  322. 

IV. 

That  during  the  period  from  October  1,  1941 
to  September  30,  1944,  Defendant  assessed  to  Plain- 
tiffs and  Plaintiffs  paid  to  the  Defendaiit,  Trans- 
portation Taxes  in  the  total  amount  of  $16,423.51, 
said  taxes  being  upon  ])assengers  trans})orted  in 
motor  vehicles  having  a  seating  capacity  of  less  than 
ten  (10)  adult  passengers  including  the  driver 
thereof,  and  whii^h  said  vehicles  were  not  operated 
on  an  establislunl  line. 

V. 

That  the  said  taxes  were  illegally  assessed  and 
collected  by  the  Defendant  herein,  by  reason  of  the 
fact  that  the  provisions  of  the  United  States  Rev- 
enue Acts  specifically  exempt  charges  for  transpor- 
tation in  the  manner  and  under  the  conditions  under 
which  the  motor  vehicles  of  Plaintiffs'  were  oper- 
ated, and  Defendant  now  illegally  withholds  from 
Plaintiffs  the  said  taxes  thus  illegally  collected,  al- 
though demand  for  the  i-efund  thereof  has  been 
made  upon  him. 
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yi. 

That  on  the  30th  day  of  November,  1944,  Plain- 
tiffs filed  and  lodged  with  the  Defendant  herein  a 
Claun  properly  and  duly  prepared  and  executed 
upon  the  form  in  such  cases  provided,  for  the  refund 
of  said  $16,423.61,  together  with  interest  as  provided 
by  law, 

VII. 

That  on  the  19th  day  of  June,  1945,  the  Commis- 
sioner of  Internal  Eevenue  rejected  said  Claim  for 
Refund. 

Wherefore,  Plaintiffs  pray  for  judgment  against 
the  Defendant  in  the  principal  sum  of  $16,423.51, 
together  with  interest  as  provided  by  law  from  the 
respective  dates  of  payments  of  said  taxes,  together 
with  their  costs  and  disbursemnts  incurred  herein. 

April  18th,  1946. 

/s/  ROBT.  T.  JACOB, 

Counsel  for  Plaintiffs, 
917  Public  Service  Bldg. 
Portland  4,  Oregon. 

/s/  JOSEPH  E.  GANDY. 

[Endorsed] :     Filed  April  2,  1946. 
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[^Pillc  (.r  District  i\^\\v\  .mikI  Cause.] 

ORDER 

It  appearing  that  tliioii^li  ciiot-  tlic  al)()V('  en- 
titled cause  was  filed  in  the  Northern  Division  of 
the  District  Court  of  i\u\  United  States  for  the 
Western  District  of  Washinf^ton,  and  it  further  ap- 
jiearing  that  tlie  defendant  above  named,  ''Clark 
Squire,  United  States  Collector  of  Internal  Revenue 
for  the  District  of  Washinp^on,"  is  a  resident  of 
The  Southern  Division  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, as  shown  by  Paragraph  2  of  the  complaint  tiled 
in  this  cause,  and  that  said  })roceeding  should  have 
been  filed  in  said  Southern  Division,  and  the  Court 
bein^'  fully  advised  in  the  premises. 

It  Is  Hereby  Ordered  that  the  al)Ove  entitled 
cause  be  and  the  same  hereby  is  transferred  from 
the  Northern  Division  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Wash- 
ington to  the  Southern  Division  of  the  District 
Court  for  the  Western  District  of  Washington,  and 
the  Clerk  of  this  Court  is  hereby  directed  to  forward 
all  of  the  pleadings  filed  in  said  cause  to  the  Clerk 
of  the  District  Court  of  the  United  States,  Western 
District  of  AVashington,  Southern  Divisioii,  at 
Tacoma. 

Done  in  Open  Court  this  24th  day  «.f  April,  1946. 
Presented  by  :       j^^j^^,  ^    BOWEN, 

United  States  District  Judge. 
JOSEPH  E.  GANDY, 

Attorney  for  Plaintiffs. 

[Endorsed] :     Filed  April  24,  1946. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Defendant  answers,  by  paragraph  numbers  cor- 
responding to  paragraph  numbers  of  the  complaint, 
as  follows: 

I. 


Admitted. 
Admitted. 
Admitted. 


II. 
III. 


IV. 

Denied,  except  admits  that  there  was  assessed  and 
paid  to  the  defendant  by  the  plaintiffs  a  transpor- 
tation tax  in  the  amount  of  $16,423.51. 

V. 

Denied. 

VI. 
Admitted. 

VII. 

Admitted. 

ADDITIONAL  DEFENSE 
I. 

Defendant,  as  additional  defense,  alleges  that  the 
complaint  should  be  dismissed  under  Section  3471 
of  the  Internal  Revenue  Code,  since  the  complaint 
does  not  allege  that  the  plaintiffs  have  repaid  the 
amount  of  the  taxes  to  the  persons  from  whom  they 
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colloctod  HiK'h  taxes  oi-  obtained  the  eoiisent  of  such 

jK'F-sons  to  the  aHovvaiiee  ol*  siu-h  ci-edit  oi-  i-efutKh 

Wherefore,    liaviiii;    I'lilly    answered,    defendant 
])rays  judgment  and  eosts. 

/s/  J.  CIIAS.  DENNIS, 

United  States  Attorney. 

/s/  HARRY  SAGER, 

Assistant  United  States 
Attorney. 

/s/  THOMAS  R.  WINTER, 
Special  Assistant  to  the  Chief  Counsel,  Bureau  of 
Internal  Revenue. 

[Endorsed]  :     Filed  July  22,  1946. 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  PRP]-TRIAL  HEARING 

This  matter  having  come  on   regularly   for   pre- 
ti'ial    hearing    before    the    Honorable    Charles    H. 

Leavy,  United  States  District  Judge,  on  tlie 

day  of  April,  1947,  and  the  plaintiffs  l^eing  repre- 
sented l)y  Robert  T.  Jacob,  Esq.,  Randall  S.  Jones, 
Esq.,  and  Josej)!!  E.  Gaudy,  Esq.,  their  attorneys, 
and  the  defendant  heing  represented  by  Harry 
Sager,  Esq.,  and  Thomas  R.  Winter,  Esq.,  of  his 
attorneys,  and  upon  the  ]U'occedings  had  at  srid 
hearing,  it  is 

Ordered  that  the  following  facts  are  admitted  bv 
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the  parties  and  are  accepted  as  established  facts 
in  this  case : 

1.  At  all  times  herein  mentioned,  plaintiff,  E. 
Eo,yce,  was,  and  still  is,  a  resident  of  Portland, 
]\Iultnomah  County,  Oregon;  plaintiff,  B.  Royce, 
was,  and  still  is,  a  resident  of  Vancouver,  Clark 
County,  Washington,  and  plaintiff,  A.  H.  Wenck, 
was,  and  still  is,  a  resident  of  Seattle,  King  County, 
Washington,  and  plaintiffs  w^ere,  and  still  are,  en- 
gaged in  the  business  of  transporting  passengers  in 
motor  vehicles,  under  the  tirm  name  and  style  of 
"Gray  Line  Tours,"  having  its  principal  place  of 
business  in  Seattle,  Washington. 

2.  At  all  times  herein  mentioned,  defendant  was, 
and  now  is.  United  States  Collector  of  Internal 
Revenue  for  the  District  of  Washington,  stationed 
at  Tacoma,  Washington. 

3.  Jurisdiction  of  the  wdthin  cause  rests  upon 
the  Judicial  Code  of  the  United  States,  Section  3469, 
as  amended  hj  the  Revenue  Act  of  1943  (26 
U.S.C.A.,  Subdivision  (a)  and  the  ]3rovisions  of 
Section  322. 

4.  Plaintiffs,  on  February  28,  1942,  filed  with 
the  defendant  delinquent  returns  on  tax  for  trans- 
portation of  persons  for  the  months  of  October,  No- 
vember and  December,  1941,  and  timely  returns  for 
period  January  1,  1942,  through  September  30,  1944, 
and  paid  the  sums  as  taxes,  penalties  and  interest  in 
the  amount  of  $16,423.51,  as  shown  by  pre-trial  Ex- 
hibits 1,  2  and  3. 


Collector  of  Internal  Revenue  9 

5.  On  tlic  :mh  day  of  Novcrnhci-,  lfM4,  j)lai(itiffs 
filed  and  lodjj^cd  with  flic  (Idciidant  lict'cin  a  daiiri 
on  |)i()|)oi'  i'oijii  in  such  cases  |)iovi(h'd  t'oi'  llic  re- 
fund of  said  $l(),4'23.r)l,  to^otiicr  with  interest  as 
provided  l>y  law. 

6.  On  the  I9th  day  of  June,  194.'),  the  Commis- 
sioner of  Internal  Revenue  rejected  said  claim  for 
refund. 

7.  Plaintiffs  and  tlicii-  predecessor  corporation 
have  engaged  in  such  husiness  since  April,  1934. 
The  principle  activity  in  the  field  of  local  transpor- 
tation since  May  1,  1941,  has  consisted  of  transpoi- 
tation  of  persons.  Plaintiffs  about  that  time  entered 
into  agreements  or  arrangements  with  the  United 
Air  Lines,  Northwest  Airlines  and  Pan-American 
World  Airways  to  provide  limousine  service.  Ex- 
hibit 4  is  the  (H)ntract  between  the  plaintiffs  prede- 
cessors and  the  United  Air  Lines.  There  were  no 
other  written  agrements  between  the  plaintiffs  and 
the  air  lines,  excex^t  such  as  may  ])e  reflected  in 
corresponden(H%  if  any. 

8.  Plaintiffs'  limousine  fleet  mitil  January  6, 
1945,  consisted  of  five  seven-passenger  limousines 
and,  while  plaintiffs  contend  it  is  inunaterial,  on 
that  date  i\i\  eleven-passenger  limousine  was  added 
to  the  fleet,  and  it  has  been  operated  in  the  same 
manner  as  the  seven-passenger  limousines.  Plaintiffs 
operated  iixc  other  seven-passenger  limousines  for 
their  funeral  service  and  also  a  twenty-passenger 
bus  was  used  in  charter  service  to  the  air  lines  for 
out-of-town  service  only.    No  taxes  for  traus})orta- 
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tioii  on  the  eleven-passenger  limousine,  the  limou- 
sines when  used  for  funeral  service  nor  the  twenty- 
passenger  bus  are  involved  in  this  action.  If  needed, 
however,  the  cars  used  for  funeral  service  were 
operated  on  the  air  line  service  and  taxi  cabs  were 
hired  to  handle  the  overflow  on  the  air  line  service. 

9.  Four  of  the  limousines  customarily  used  in 
the  regular  air  line  service  were  painted  gray  and 
one  was  painted  black.  On  most  limousines  during 
most  of  the  period  involved,  there  were  placed 
painted  detachable  emblems  of  the  air  line  com- 
panies which  were  twelve  inches  square  or  round 
and  were  placed  on  the  right  front  door  of  the  lim- 
ousines. These  were  changed  on  the  particular  lim- 
ousine used  showing  the  particular  air  line  whose 
passengers  were  being  transported  to  or  from  a 
scheduled  air  line  flight.  For  some  time,  signs  have 
been  painted  on  the  limousines,  rectangular  in 
shape,  bearing  the  word  "Air  Line  Service"  and 
underneath  in  smaller  letters  the  words  "Gray  Line 
Tours." 

10.  The  air  line  companies  did  not  sell  or  issue 
tickets  in  connection  with  flight  passage  that  were 
good  for  transportation  to  or  from  airports  in  the 
plaintiffs'  limousines;  however,  they  published 
schedules  of  fares  of  the  limousine  service,  as  shown 
by  pre-trial  Exhibit  5. 

11.  Air  line  passengers,  when  purchasing  tickets 
for  a  scheduled  flight,  were  asked  by  employees  of 
the  air  lines  vdiether  they  desired  limousine  service 
or  whether  they  would  use  their  own  transportation. 
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III  cases  wlu'K-  aii-  line  passengers  desii'cd  siu-li  lim- 
ousine service  they  were  advised  of  tlie  places  of  de- 
])arture  of  i>assengei*s  wliidi  were  usually  the  offices 
of  the  ail-  line  companies,  the  Olympic  Hotel,  the 
New  AVashington  Hotel  and/or  one  or  more  hotels 
designated  at  the  time.  They  were  also  advised  of 
the  time  of  the  departure  of  the  limousines  from 
tliose  placets,  which  was  api)roximately  one  hour 
prior  to  the  air  line  flight.  Also,  approximately  on 
hour  before  the  plane  was  scheduled  to  leave  the  air- 
port, the  air  line  office  would  notify  the  plaintiffs' 
(lis])atcher  wlien  the  flight  was  leaving,  names  of 
the  passengers  who  were  scheduled  to  use  the  lim- 
ousine service  and  the  places  from  which  they  were 
scheduled  to  depart.  Prior  to  the  arrival  of  an  in- 
coming flight,  the  air  lines  woidd  notify  the  plain- 
tiffs' dispatcher  of  the  time  of  the  plane's  arrival. 
The  plaintiffs  would  then  send  a  hmousine  to  the 
airport  to  transport  any  passengers  desiring  limou- 
sine service  to  the  said  metropolitan  area.  In  case 
of  emergency,  adverse  weallier  conditions  or  wlien 
Boeing  Field  v.as  unavailable,  plaintiffs  would  dis- 
patch a  bus  or  limousine  to  or  from  other  fields,  and 
such  service  was  Inlled  to  the  air  line,  the  tax  lia- 
bility on  wliich  transi)ortation  is  not  herein  involved. 

12.  Under  the  agreements  or  arrangements  with 
the  air  lines,  the  plaintiffs  were  required  to  meet 
all  incoming  scheduled  plane  flights  and  frequently 
limousines  were  sent  out  to  the  airport,  without  pas- 
sengers, to  meet  an  incoming  plane.  If  there  were 
no  incoming  air  line  passengers  using  the  limousine 
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transportation  back  to  the  metropolitan  area,  the 
limousine  might  wait  at  the  airport  until  the  ar- 
rival of  the  next  scheduled  flight  or  be  ordered  back 
to  town  by  plaintiffs'  dispatcher.  It  was  sometimes 
necessary  to  order  limousines  back  from  an  airport 
to  the  metropolitan  area  in  order  to  transport  pas- 
sengers from  the  metropolitan  area  to  a  scheduled 
outgoing  flight. 

13.  Plaintiffs'  limousines  never  accepted  pas- 
sengers without  being  called  by  the  air  lines'  office 
and  being  told  whom  the  passengers  were  and  the 
time  and  places  where  passengers  were  to  meet  the 
limousine  for  departure.  While  the  defendant  con- 
tends it  is  immaterial,  the  City  of  Seattle  maintains 
a  city  street  bus  line  running  from  its  metropolitan 
area  to  the  Boeing  Airport  under  the  management 
of  the  Seattle  Transit  Commission,  a  Commission 
consisting  of  three  people  appointed  by  the  Mayor  of 
said  City,  and  this  city  street  bus  line  operates  on 
an  established  time  schedule  over  the  city  streets 
on  a  fixed  route. 

14.  While  the  defendant  contends  it  is  immate- 
rial, all  of  said  vehicles,  including  the  said  eleven- 
passenger  limousine,  are  licensed  as  "for  hire"  ve- 
hicles under  the  laws  of  the  State  of  Washington,  as 
defined  in  Section  6312-1,  et  seq..  Remington's  Re- 
vised Statutes  of  Washington,  and  operate  as  "foi 
hire"  vehicles  in  the  City  of  Seattle  under  Ordi- 
nance No.  59866,  a  cojj}^  of  which  ordinance  is  pre- 
trial Exhibit  6. 
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15.  Prior  to  OctolK-r  10,  1911,  \\\v  plainfifpH  os- 
tablislied  one-way  fare  was  $.7")  hetwecn  the  desig- 
nated places  of  de])artnre  in  the  metropolitan  area 
and  the  Boeing  Air[)ort,  and  th(;  same  one-way  fare 
was  charged  between  the  airport  and  the  metropoli- 
tan area.  On  October  10,  1941,  the  plaintiffs  started 
collecting  $.80  per  passenger.  Section  3469  of  the 
Internal  Revenue  Code,  as  added  by  Section  554  of 
the  Revenue  Act  of  1941,  imposing  a  transportation 
tax  of  5  percent,  became  effective  on  said  date.  The 
plaintiffs,  startiiii*'  November  1,  1942,  thi'ough  No- 
vember 21,  1942,  collected  $.84  ])er  i)assengei'.  The 
tax  rate  was  increased  by  Section  609  of  the  Rev- 
enue Act  of  1942  to  10  per  cent,  effective  on  said 
November  1,  1942.  On  November  22,  1942,  plaintiffs 
started  collecting  $.85  per  passenger  until  April  1, 
1944,  and  on  and  after  said  date  began  collecting 
$.90  per  passenger.  Section  302(a)  of  the  Revenue 
Act  of  1943  became  effective  on  said  April  1,  1944, 
and  it  increased  the  rate  to  15  per  cent.  From  Octo- 
l)er  10,  1941,  to  April  1,  1944,  the  air  lines  were 
billed  by  plaintiffs  for  $.75  per  passenger  carried 
at  the  air  lines'  expense,  plus  5  i)ercent  or  10  \wv- 
cent  of  the  amount  l)illed  ay  a  tax,  depending  upon 
the  tax  rate  then  in  effect.  On  and  after  April  1, 
1944,  the  air  lines  wTre  billed  )\v  the  plaintiffs  for 
$.78  per  passenger  carried  at  the  air  lines'  expense, 
plus  15  percent  of  the  amount  billed  as  a  transporta- 
tion tax,  all  of  which  is  indicated  on  schedule,  pre- 
trial Exhibit  7.  Pre-trial  Exhibit  8  is  samples  of 
such  billings  for  the  various  ])eriods  herein  in- 
volved. 
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16.  Plaintiffs  furnished  tlieir  drivers  with  new 
schedules  of  airport  fares  upon  the  effective  date  of 
each  increase  mentioned  in  paragraph  15,  of  which 
pre-trial  Exhibit  9  is  a  sample  during  the  period 
subsequent  to  April  1,  1944.  The  drivers  would  col- 
lect the  fares  existing  at  the  time  for  the  transporta- 
tion from  the  passengers  carried,  except  passengers 
carried  at  the  expense  of  the  air  lines,  and  in  cases 
where  a  passenger  would  ask  what  the  fare  included, 
a  di'iver  himself  would  tell  the  passenger  it  included 
the  tax. 

17.  Plaintiffs'  drivers  turned  in  the  cash  col- 
lected with,  their  ''daily  turn-in  sheets"  to  their  dis- 
patchers who  checked  them  and  jDrepared  a  daily 
ox^erating  report,  summarizing  cash  fares,  tax, 
charge  fares  and  tax.  Plaintiffs'  bookkeeper  pre- 
jiared  "monthly  summary  of  daily  oj^erating  re- 
ports." Exhibits  10  and  11  are  samples  for  each 
period  of  "daily  turn-in  sheets"  and  "monthly 
summary  of  daily  operating  reports,"  respectively. 
The  cash  fares  and  tax  were  then  entered  in  the 
plaintiffs'  cash  journal.  Exhibit  12  is  the  cash 
journal  sheet  of  plaintiffs  for  October,  1941.  The 
cash  fares  and  tax  are  maintained  as  separate  items 
and  the  amounts  reported  in  the  tax  returns  filed 
are  the  sums  of  the  monthly  total  collected  as  taxes 
on  -cash  fares  and  the  monthly  total  billed  to  and 
collected  from  the  air  lines  as  taxes.  The  amounts 
collected  as  taxes  in  the  cash  journal  were  posted 
monthly  to  an  account  in  the  plaintiffs'  general 
ledger  entitled  "Federal  Transportation  Tax,"  Ac- 
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(M)niit  ?;<).  202()K.  Piv-li'ial  Exhilnt  13  is  copies  of 
1iu)t  account  in  the  j^cncrr.l  Icdi^er.  Tlic  taxes  are 
shown  on  tlic  plaintiffs'  ))ooks  as  an  accrued  liability 
a<'count  and  tlic  taxes  collected,  aforesaid,  have  not 
l)een  closed  into  the  plaintiffs'  profit  and  loss  ac- 
count nor  re])orted  in  its  income  tax  liability  dnrinj]^ 
any  of  the  ])e)*i()d  involved. 

IS.  All  sums  collected  from  tlie  individual  ])assen- 
gers  and  from  the  air  lines,  including  the  amounts 
billed  and  collected  as  tax,  were  deposited  in  the 
plaintiffs'  bank  account  and  the  sums  paid  by  plain- 
tiffs to  the  defendant,  as  shown  by  said  returns,  were 
paid  by  checks  drawn  by  plaintiffs  on  their  said  bank 
account. 

Issues 

It  is  ordered  that  the  following  are  the  issues  to 
be  submitted  to  the  Court  for  determination: 

I. 

Whether  or  not,  during  the  period  October  10, 
inn,  through  September  30,  1944,  the  ])laintiffs  in 
transporting  passengers  in  their  motor  vehicles,  in- 
volved in  this  action,  were  operating  their  said  ve- 
liicles  ''on  an  established  line"  within  the  meaning 
of  Section  3469  of  the  Internal  Revenue  Code  and 
the  apx^licable  i-egulations.  The  plaintiffs,  however, 
reserve  the  privilege  of  contesting  the  validity  of 
any  such  regulation. 

II. 

Whether  the  plaintiffs  erroneously  or  illegally 
overpaid  from  their  own  funds  any  taxes  or  whether 
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the  plaintiffs  over-collected  from  the  persons  trans- 
ported and  overpaid  said  taxes  to  the  defendant  and 
have  established  a  right  to  a  refund  or  credit  within 
the  meaning  of  the  statutes  and  regulations  ap- 
plicable thereto.  The  defendant,  however,  does  not 
v/aive  his  additional  defense  set  forth  in  his  an- 
swer; and  plaintiffs,  therefore,  do  not  waive  their 
motion  to  amend,  by  interlineation,  paragraphs  IV 
and  V  of  their  complaint. 

III. 

Whether  or  not  the  plaintiffs  are  entitled  to  a 
refund  of  the  said  sum  of  $16,423.51,  or  any  part 
thereof,  paid  to  the  defendant  by  the  plaintiffs  as 
aforesaid. 

It  is  ordered  that  the  contentions  of  the  respective 
parties  are  as  follows: 

Contentions  of  Plaintiffs 
I. 

That  in  transporting  said  passengers  plaintiffs 
were  not  operating  their  said  vehicles  "on  an  estab- 
lished line"  within  the  meaning  of  said  statutes  and 
regulations. 

II. 

That  because  of  the  fact  set  forth  in  paragraph  I 
of  plaintiffs'  contentions,  the  amounts  of  money 
paid  as  fares  to  the  plaintiffs  by  said  passengers 
vrere  not  taxable  under  the  provisions  of  said 
statutes. 
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III. 
That  tlic  said  ainoiints  assessed  and  paid  as  taxes 
as  aforesaid  were  assessed  upon  fares  mentioned  in 
l)araf?i'ai)lis  II  of  plaintiffs'  contentions,  and  said 
payment  of  said  amounts  was  made  to  the  defendant 
l»y  the  plaintiffs  from  thci?-  own  funds.  Plaintiffs, 
when  making  said  payments,  were  under  the  mis- 
taken and  erro!ieous  assumption  that  the  transpor- 
tation of  passengers  to  and  from  said  airports  in 
said  seven-passenger  limousines  was  subject  to  the 
tax  imposed  by  said  Section  3469,  Internal  Revenue 
Code  and  amendments  thereto. 

IV. 

That  the  said  amounts  were  illegally  assessed  and 
collected  as  taxes  by  the  defendant  herein,  by  rea- 
son of  the  fact  that  the  provisions  of  said  statutes 
specifically  exempt  charges  for  transportation  in 
the  manner  and  under  the  conditions  under  wliich 
the  motor  vehicles  of  plaintiffs'  were  operated,  and 
defendant  now  illegally  withholds  from  plaintiffs 
the  said  amounts  thus  illegally  collected,  although 
demand  for  the  refund  thereof  has  been  made  upon 
him. 

Conlentions  of  the  Defendant 

I. 
That  the  complaint  should  be  dismissed  under 
Section  3471  of  the  Internal  Revenue  Code,  since 
the  complaint  does  not  allege  that  the  plaintiffs 
have  repaid  the  amount  of  the  taxes  to  the  persons 
irom  whom  they  collected  such  taxes  or  obtained 
the  consent  of  such  persons  to  the  allowance  of  such 
credit  or  refund. 
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II. 

That  the  taxes,  penalties  and  interest  for  which 
refund  and  judgment  are  claimed  were  paid  as  tax 
collected  in  connection  with  the  amounts  paid  for  the 
tiansportation  of  persons,  furnished  by  means  of 
motor  vehicles  operated  on  an  established  line,  within 
the  meaning  of  Section  3469  of  the  Internal  Revenue 
Code,  as  added  by  Section  554  of  the  Revenue  Act 
of  1941,  and  Section  130.58  of  Regulations  42,  and 
the  said  tax  was,  therefore,  legally  assessed  and  col- 
lected. 

III. 

That  the  taxes,  penalties  and  interest  for  which 
refund  and  judgment  are  claimed  were  not  paid 
by  the  plaintiffs  from  their  own  funds  but  that  at 
the  precise  effective  dates  of  the  Government's 
taxes  the  passenger  fare  charged  ^vas  increased  to 
an  amount  sufficientl,y  high  to  include  the  tax;  that 
this  vras  done  because  of  the  effective  tax  becoming 
operative. 

IV. 

That  even  though  the  plaintiffs  have  over-col- 
lected and  over-paid  the  tax,  they  have  not  estab- 
lished that  the  tax  so  over-collected  and  over-paid 
has  been  returned  to  the  person  from  whom  collected 
or  ha'^e  obtained  the  written  consent  of  such  person 
to  such  refund,  wdthin  the  meaning  of  Section  3772 
of  the  Internal  Revenue  Code  and  Section  130.78 
of  Regulation  42. 

It  Is  Ordered  that  in  support  of  their  said  con- 
tentions the  parties  hereto  may  introduce  evidence 
of  facts  in  addition  to  and  in  explanation  of  the 
facts  hereinabove  set  forth. 
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JOxhihits 

It  Is  Ordcicd  tliai  the  i)ai-ti('s  iriay  offer  in  evi- 
dence at  the  trial  of  this  action  any  and  all  of  the 
followinp^  Pre-Trial  Exhibits  without  fni-ther  identi- 
fication or  authentification,  hut  subject  to  any  and 
all  othei*  objections: 

Pre-Trial  Exhibit  1.  IMaintiffs'  monthly  returns 
on  Form  727,  revised  1941,  for  months  of  October, 
November  and  December,  1941. 

Pre-Trial  Exhibit  2.  Plaintiffs'  monthly  returns 
on  Form  727,  revised  1941,  for  the  period  January, 
1941,  through  September,  1944. 

Pre-Trial  Exhibit  3.  Claim  for  refund  and  at- 
tached certificate,  schedule  statement  and  Commis- 
sioner's letter  of  rejection,  dated  May  31,  1945. 

Pre-Trial  Exhibit  4.  Contract  between  United 
Air  Lines  Transport  Corp.  and  plaintiffs'  prede- 
cessor corporation,  dated  ^lay  7,  1941. 

Pre-Trial  Exhibit  5.  Time  tables  of  Pan-Ameri- 
can Airways,  dated  June-October,  1941,  and  March, 
1945;  United  Air  Lines,  dated  October  1,  1944,  and 
March  15,  1945,  and  Northwest  Airlines,  dated 
March  18,  1945. 

Pre-Trial  Exhibit  6.  City  of  Seattle  Ordinance 
No.  598G6. 

Pre-Trial  Exhibit  7.  Schedule  of  fares  and  tax 
for  periods  October  10,  1941,  through  September, 
1944. 

Pre-Trial  Exhibit  8.  Samples  of  plaintiffs'  bill- 
ings to  air  lines  for  each  period  involved. 
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Pre-Trial  Exhibit  9.  Plaintiffs'  schedule  of  air- 
port fares  furnished  drivers. 

Pre-Trial  Exhibit  10.  Drivers'  daily  turn-in 
sheets. 

Pre-Trial  Exhibit  11.  Copies  for  each  period  of 
"daily"  and  "monthly  summary  of  daily  operating 
reports. ' ' 

Pre-Trial  Exhibit  12.  Plaintiffs'  Cash  Journal 
sheet  for  October,  1941. 

Pre-Trial  Exhibit  13.  Plaintiffs'  "Federal 
Transportation  Account,"  No.  2120E. 

Pre-Trial  Exhibit  14.  Inter-office  letter  of  in- 
structions United  Air  Lines,  dated  October  23,  1943. 

Pre-Trial  Exhibit  15.  Letter  dated  March  8, 
1945,  to  Gus  Wenck,  Manager,  Gray  Line  Tours, 
from  H.  William  Bernhardt,  Assist.  Traffic  Man- 
ager, Pan-American  Airways. 

Pre-Trial  Exhibit  16.  Map  of  Seattle  prepared 
for  Seattle  Chamber  of  Commerce. 

Pre-Trial  Exhibit  17.     Map  of  City  of  Seatle. 

*  Pre-Trial  Exhibit  5  Also  includes  Northwest 
Airlines  time  tables  dated  September,  1941,  Decem- 
ber, 1941,  November,  1942,  and  June,  1944.  . 

It  Is  Ordered  that  further  exhibits  may  be  offered 
in  evidence  by  plaintiffs  or  defendant  at  the  trial, 
and  that  if  an  exhibit  or  exhibits,  other  than  those 
identified  herein,  are  offered  and  received  in  evi- 
dence the  other  party  shall  have  a  reasonable  oppor- 
tunity to  submit  opposing  evidence  before  the  case 
is  closed. 
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Tlie  foregoing  is  cci-lificd   to  Itc  ;i  rccoid   of  the 
jn'oceediiigs  Iiad  a1  the  I'l'c-Tiial  of  this  cause,  and 

it  Js  Oi'dcic'd  that   the  issues  to  he  tried  herein 
shall  be  those  hereiiiahove  set  forth. 

Dated  at  Tacoma,  Washington,  this   1st  day  of 
May,  1947. 

/s/  CHARLES  H.  LEAVY, 
U.  S.  Dist.  Judge. 

Approved : 

/s/  RANDALL  S.  JONES, 

Attorney  for  Plaintiffs. 

/s/  THOMAS  R.  WINTER, 

Attorney  for  Defendant. 

[Endorsed]:     Filed  May  1,  1947. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1946 
Apr.  22— Filed  Complaint  (No.  Div.  No.  1532) 
Apr.  22 — Filed  Praecipe — Issued  Sununons 
Apr.  24 — Filed  Order  (Sea.)  transf.  case  to  So.  Div. 
June  20— Filed  Stip.  allow,  deft,  to  7/22/46  to  Ans. 
June  20— Filed  Order  allow,  deft,  to  7/22/46  to  Ans. 
July  22 — Filed  Answer 
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1947 
Feb.     4— Trial  set  for  Apr.  14 

Apr.  12 — Filed  Praecipe,  deft. — Issued  Subp.  (2) 

Apr.  14 — Case  called  for  trial;  Robt.  Jacob  &  Ran-    j 
dall  Jones  allowed  appear  as  assoc.  coun- 
sel for  Pltfs. ;  trial  date  passed  for  com- 
pletion of  pre-trial  order 

Apr.  16 — Filed  Ret.  on  Subp. 

Apr.  16 — (At  Sea.) — Pretrial  Order  lodged;  set  for 
trial  at  Seattle  Apr.  30,  2  p.m. 

Apr.  22 — Filed  Reporter's  Transcript  of  Proceed-    ' 
ings  (of  4/14/47) 

Apr.  30 — Trial  passed  to  May  1st  at  Tacoma 

May     1-^Filed  Praecipe,  Pltfs. — Issued  2  Subp. —  | 
Filed  Ret. 

May     1 — Ent.   record  hearing  re   entiy  Pre-Trial 
Order 

May     1 — Filed  and  entered  Pre-Trial  Order 
May     1 — Ent.    record    trial    (before    Court)    com- 
menced. Court  orally  finds  for  deft,  arid 
case  to  be  dis. ;  written  F  &  C  &  Decree 
later 

June   4 — Filed  Reporter's  Transcript  of  Proceed-    i 

ings  (of  5/1/47)  1 

June  16 — Filed  &  ent.  Findings  of  Fact  and  Con-    . 

elusions    of    Law    (with    Exceptions    at-  i 

tached) 
June  16 — Filed  and  ent.  Judgment :  Compl.  dis.  with 

prej.  and  with  costs  in  favor  deft. 
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1947 

June  16— Filed   Cost   Bill,   U.   S.    ($2297) 

June  16 — Notice  of  enti'v  of  JiuJgm.  sent  atty,  for 
Pltfs. 

Aug.  21 — Filed  Ti-anseripts  of  Proceed iugs  (trial 
of  5/1/47)  in  diij). 

Aug.  22— Filed  Notice  (Pltfs.)  of  Appeal— Copy 
del.  to  IT.  S.  Atty.  and  Thos.  R.  Winter 

Aug.  22 — Filed  Pond  on  Appeal 

Aug.  22— Filed  Statement  of  Pts.  on  which  Appel- 
lants Intend  to  Rely 

Aug.  23 — Filed  Designation  of  Contents  of  Record 
on  Appeal 

Aug.  25 — Filed  Order  for  transmittal  of  orig.  ex- 
hibits to  CCA. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  cause  came  on  regularly  for 
trial  on  the  1st  day  of  May,  1947,  before  the  above- 
entitled  Court,  Honorable  Charles  H.  Leavy  pre- 
siding therein,  sitting  without  a  jury,  plaintiffs 
appearing  by  their  attorneys,  Robeii:  T.  Jacob, 
Esq.,  Randall  S.  Jones,  Esq.,  and  Joseph  E. 
Gandy,  Esq.,  being  represented  in  Court  by  Ran- 
dall S.  Jones,  Esq.,  and  defendant  appearing  by 
his  attorneys,  J.  Charles  Dennis,  United  States 
Attorney  for  the  Western  District  of  Washiiigtou, 
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Harry  Sager,  Assistant  United  States  Attorney  for 
said  District,  and  Thomas  R.  Winter,  Special  As- 
sistant to  the  Chief  Counsel,  Bureau  of  Internal 
Revenue,  being  represented  in  Court  by  Thomas  R. 
Winter,  and  the  Court  having  signed  and  entered 
an  order  on  the  pre-trial  hearing  and  witnesses 
having  been  sworn  and  having  testified,  exhibits 
introduced  in  evidence,  oral  argument  by  counsel, 
and  the  Court  having  rendered  an  oral  opinion  and 
the  Court  being  fully  advised,  now  makes  the  fol- 
lowing 

Findings  of  Fact 


At  all  times  herein  mentioned,  plaintiff,  E.  Royce, 
was,  and  still  is,  a  resident  of  Portland,  Multnomah 
County,  Oregon;  plaintiff,  B.  Royce,  was,  and  still 
is,  a  resident  of  Vancouver,  Clark  County,  Wash- 
ington, and  plaintiff,  A.  H.  Wenck,  was,  and  still 
is,  a  resident  of  Seattle,  King  County,  Washington, 
and  plaintiffs  were,  and  still  are,  engaged  in  the 
business  of  transporting  passengers  in  motor  ve- 
hicles, under  the  firm  name  and  style  of  ' '  Gray  Line 
Tours,"  having  its  principal  place  of  business  in 
Seattle,  Washington. 

II. 

At  all  times  herein  mentioned,  defendant  was, 
and  now  is.  United  States  Collector  of  Internal 
Revenue  for  the  District  of  Washington,  stationed 
at  Tacoma,  Washington. 
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ill. 

Jurisdiction  of  llic  witliiii  cause  Jcsts  upon  the 
Judicial  Code  of  the  United  States,  Section  3469,  as 
amended  hy  the  KN'veinie  Act  of  1943  (26  U.S.C.A., 
Subdivision  (a))  and  tlic  i)rovisions  of  Section  322. 

IV. 

Plaintiffs,  on  February  28,  1942,  filed  with  the 
defendant  delinquent  returns  on  tax  for  transpor- 
tation of  persons  for  the  months  of  October,  No- 
vember and  December,  1941,  and  timely  returns  for 
the  period  January  1,  1942,  through  September  30, 
1944,  and  paid  the  sums  as  taxes,  penalties  and 
interest  in  the  amount   of  $16,423.51. 

V. 

On  the  30th  day  of  November,  1944,  plaintiflfs 
filed  and  lodged  with  the  defendant  herein  a  claim 
on  proper  form  in  such  cases  ]irovided  for  the  re- 
fund of  said  $16,423.51,  together  with  interest  as 
provided  by  law. 

VI. 

On  the  19th  day  of  June,  1945.  the  Commissioner 
of  Internal  Revenue  rejected  said  claim  for  refund. 

VII. 

Plaintiffs  and  their  predecessor  coi'poration  have 
engaged  in  such  business  since  April,  1934.  Their 
principle  activity  in  the  tield  of  local  transportation 
since  May  1,  1941,  has  consisted  of  transportation 
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of  persons.  Plaintiffs'  predecessor  corporation, 
about  that  time,  entered  into  a  written  contract  or 
agreement,  dated  May  7,  1941,  with  the  United 
Air  Lines  Transport  Corporation  to  provide  trans- 
portation service  for  passengers  of  said  United 
Air  Lines  to  and  from  the  airport  at  Boeing  Field, 
Seattle,  Washington.  Oral  agreements  or  similar 
arrangements  were  later  made  with  the  Northwest 
Airlines  and  Pan-American  World  Airways.  There 
were  no  subsequent  or  other  written  agreements 
between  the  plaintiffs  and  the  airlines,  and  the 
transportation  service  has  continued  to  be  operated 
in  substantially  the  same  manner  during  all  the  i 
period  involved. 

VIII. 

Plaintiffs'  limousine  fleet  until  January  6,  1945,    ] 
consisted   of   five   seven-passenger   limousines.    On 
that  date  an  eleven-passenger  limousine  was  added    j 
to  the  fleet,  and  it  has  been  operated  in  the  same 
manner  as  the  seven-passenger  limousines.  Plain-    i 
tiffs  operated  five  other  seven-passenger  limousines    I 
for  their  funeral  service  and  also  a  twenty-passen-   ' 
ger  bus  was  used  in  charter  service  to  the  air  lines 
for  out-of-town  service  only.  No  taxes  for  trans- 
portation  on   the   eleven-passenger   limousine,   the 
limousines  when  used  for  funeral  service  nor  the    j 
twenty-passenger  bus  are  involved  in  this  action. 
If  needed,  however,  the  cars  used  for  funeral  serv- 
ice were  operated  on  the  air  line  service  and  taxi 
cabs  were  hired  to  handle  the  overflow  on  the  air 
line  sendee. 
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IX. 

Four  of  tlic  liinousiiit's  cii^^toinarily  used  in  tlie 
regular  air  line  .service  were  painted  gray  and  one 
was  painted  black.  On  most  limousines  during  most 
of  the  period  involved,  there  were  placed  [)ainted 
detachable  emblems  of  the  air  line  companies  whi<'h 
were  twelve  inches  square  or  round  and  were 
placed  on  the  right  front  door  of  the  limousines. 
^Phese  were  changed  on  the  particular  limousine 
used  showing  the  particular  air  line  whose  passen- 
gers were  being  transported  to  or  from  a  scheduled 
air  line  flight.  For  sometime,  signs  have  been 
painted  on  the  limousines,  rectangular  in  shape, 
bearing  the  words  ''Air  Line  Service"  and  under- 
neath in  smaller  letters  the  words  "Gray  Line 
Tours." 

X. 

The  air  line  companies  did  not  sell  or  issue 
tickets  in  connection  witli  flight  ])assage  that  were 
good  for  transportation  to  or  from  airports  in  the 
plaintiffs'  limousines;  however,  they  published 
schedules  of  fares  of  the  limousine  service. 

XI. 

Air  line  passengers,  wnen  purchasing  tickets  for 
a  scheduled  flight,  were  asked  by  employees  of  the 
air  lines  whether  they  desired  limousine  sei*vice  or 
Avhether  they  would  use  their  own  transportation. 
In  cases  where  air  line  passengers  desired  such 
limousine  service  they  were  advised  of  the  places 
of  departure  of  ])assengers  whieli  were  usually  the 
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offices  of  the  air  line  companies,  the  Olympic  Hotel, 
the  New  Washington  Hotel  and/or  one  or  more 
hotels  designated  at  the  time.  They  were  also  ad- 
vised of  the  time  of  the  departure  of  the  limousines 
from  those  places,  which  was  approximately  one 
hour  prior  to  the  air  line  flight.  Also,  approximately 
an  hour  before  the  plane  was  scheduled  to  leave 
the  airport,  the  air  line  office  would  notify  the 
plaintiffs'  dispatcher  when  the  flight  was  leaving, 
names  of  the  passengers  who  were  scheduled  to  use 
the  limousine  service  and  the  places  from  which 
they  were  scheduled  to  depart.  Prior  to  the  arrival 
of  an  incoming  flight,  the  air  lines  would  notify  the 
plaintiffs'  dispatcher  of  the  time  of  the  plane's 
arrival.  The  plaintiffs  would  then  send  a  limousine 
to  the  airport  to  transport  any  passengers  desiring 
limousine  service  to  the  said  metropolitan  area.  In 
case  of  emergency,  adverse  weather  conditions  or 
when  Boeing  Field  was  unavailable,  plaintiffs  would 
dispatch  a  bus  or  limousine  to  or  from  other  fields, 
and  such  service  was  billed  to  the  air  line,  the  tax 
liability  on  which  transportation  is  not  herein  in- 
volved. 

XII. 

No  air  line  passengers  were  picked  up  in  the 
down  town  district,  except  at  points  designated 
by  the  air  lines  and  pursuant  to  a  telephone  call 
from  the  air  lines.  The  said  down  town  district 
was  considered  by  the  plaintiffs  and  the  air  lines 
to  be  that  area  in  the  City  of  Seattle  bounded  on 
the  North  by  Lenora  Street,  on  the  East  by  Ninth 
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Axcuuc,  on  llic  Soutli  hv  Hoeing  Field,  aiul  «>n  the 
AVosl  by  the  waf crrroiil  of  Pii.i^et  Sound.  'Hie 
plaintiffs'  di'ivcrs  wei-c  instructed  to  follow  tlio 
most  dii-ect  route  hetweeu  I^oeiu^  Field  and  tlie 
said  down  town  distriet,  })nt  tlu^y  were  free  to,  and 
did,  select  the  streets  over  which  they  travelled,  and 
they  usually  used  Southwest  Fourth  Avenue  or 
Airport  Way  when  going  to  and  from  I^oeing 
F^ield,  as  the  trip  over  either  street  is  of  equal  dis- 
tance, but  in  cases  of  traffic  congestion  or  when 
streets  were  undergoing  repairs,  the  drivers  them- 
selves selected  other  streets  upon  which  to  travel. 
In  returning  to  the  business  district  from  said 
Field,  Southeast  Ninth  Avenue  was  used  from  time 
to  time  by  some  drivers. 

XIII. 

Approximately  50  per  cent  of  tlie  air  line  passen- 
gers used  limousine  service  and  from  10  per  cent 
to  15  per  cent  of  all  flights  were  i)ost])oned  by  the 
air  lines  due  to  weather  conditions.  About  5  per 
cent  of  the  flights  were  to  and  from  fields  other 
than  Boeing  Field  due  to  weather  conditions,  and 
Boeing  Field  during  the  war  period  was  temporar- 
ily closed  to  civilian  use.  In  cases  of  such  emergen- 
cies, the  plaintiffs  carried  aii*  line  jiassengers  by 
means  of  said  limousines  or  other  motor  vehicles 
to  Paine  Field  or  the  Seattle-Tacoma  Airport,  dis- 
tances of  ap])roximately  oO  and  11  miles,  respec- 
tively, from  said  down  town  district  of  Seattle,  and 
when  limousines  were  being  operated  by  plaintiffs 
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to  or  from  either  Paine  Field  or  the  Seattle-Tacoma 
Airport,  no  limousines  were  operated  between  said 
Boeing  Airport  and  said  down  town  district  of 
Seattle.  No  taxes  for  transportation  on  the  limou- 
sines or  other  motor  vehicles  used  in  the  trans- 
portation of  persons  to  or  from  Paine  Field  and 
Seattle-Tacoma  Airport  are  involved  in  this  action. 

XIV. 

Under  the  agreement  and/or  arrangements  witli 
the  air  lines,  the  plaintiffs  were  required  to  meet 
all  incoming  scheduled  plane  flights  and  frequently 
limousines  were  sent  out  to  the  airport,  without 
passengers,  to  meet  an  incoming  plane.  If  there 
were  no  incoming  air  line  passengers  using  the 
limousine  transportation  back  to  the  metropolitan 
area,  the  limousine  might  wait  at  the  airport  until 
the  arrival  of  the  next  scheduled  flight  or  be  or- 
dered back  to  town  by  plaintiffs'  dispatcher.  It  was 
sometimes  necessary  to  order  limousines  back  from 
an  airport  to  the  metropolitan  area  in  order  to  trans- 
port passengers  from  the  metropolitan  area  to  a 
scheduled  outgoing  flight. 

XV. 

Plaintiffs'  limousines  never  accepted  passengers 
without  being  called  by  the  air  lines'  office  and 
being  told  whom  the  passengers  were  and  the  time 
and  places  where  passengers  were  to  meet  the 
limousine  for  departure.  The  City  of  Seattle  main- 
tains a  city  street  bus  line  running  from  its  metro- 
politan area  to  the  Boeing  Airport  under  the 
management  of  the  Seattle  Transit  Commission,  a 
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Commission  consisting  of  lliicc  ix-oplc  a))|>oin1('(I 
by  tlic  Mayor  of  said  City,  and  this  city  street 
bns  line  o))eratos  on  an  cstahlisficd  time  schednle 
over  the  city  streets  on   a   fixed   rontc. 

XV  L 

All  of  said  vehicles,  inelndinuj  the  said  clcven- 
passen^er  limonsine,  are  licensed  as  'M'oi-  iiire" 
vehicles  nnder  the  laws  of  the  State  of  Washinff- 
ton,  as  defined  in  Section  0312-1,  et  seq.,  Reming- 
ton's Revised  Statutes  of  Washington,  and  operate 
as  "for  hire"  vehicles  in  tlie  City  of  Seattle  under 
Ordinance  No.  59S66. 

XVII. 

Prior  to  October  10,  1941,  the  plaintiffs'  estab- 
lished one-v^ay  fare  was  $.75  between  the  designated 
places  of  departure  in  the  metropolitan  area  and 
the  Boeing  Airport,  and  the  same  one-way  fare 
was  charged  between  the  airport  and  the  metro- 
politan area.  On  October  10,  1941,  the  ])laintiffs 
started  collecting  $.80  per  ])assenger.  Section  3409 
of  the  Internal  Revenue  Code,  as  added  by  Section 
554  of  the  Revenue  Act  of  1941,  imposing  a  trans- 
portation tax  of  5  per  cent,  became  effective  on  said 
date.  The  plaintiffs,  starting  November  1,  1942, 
through  November  21,  1942,  collected  $.84  ]wv  ])as- 
senger.  The  tax  rate  was  increased  by  Section  609 
of  the  Revenue  Act  of  1942  to  10  per  cent,  effective 
on  said  November  1,  1942.  On  November  22,  1942, 
plaintiffs  stai'ted  collecting  $.85  pev  passenger  until 
April  1,  1944,  and  on  and  after  said  date  began 
collecting  $.90   per   passenger.   Section  302(a)    of 
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the  Revenue  Act  of  1943  became  effective  on  said 
April  1,  1944,  and  it  increased  the  rate  to  15  i^ev 
cent.  From  October  10,  1941,  to  April  1,  1944,  the 
air  lines  were  billed  by  plaintiffs  for  $.75  per  pas- 
senger carried  at  the  air  lines'  expense,  plus  5  per 
cent  or  10  per  cent  of  the  amount  billed  as  a  tax, 
depending  upon  the  tax  rate  then  in  effect.  On  and 
after  April  1,  1944,  the  air  lines  were  billed  by 
the  plaintiffs  for  $.78  per  passenger  carried  at  the 
air  lines'  expense,  plus  15  per  cent  of  the  amount 
billed  as  a  transportation  tax. 

XVIII. 

Plaintiffs  furnished  their  drivers  with  new 
schedules  of  airport  fares  upon  the  effective  date 
of  each  increase  mentioned  in  paragraph  XVII. 
The  drivers  would  collect  the  fares  existing  at  the 
time  for  the  transportation  from  the  passengers 
carried,  except  passengers  carried  at  the  expense 
of  the  air  lines,  and  in  cases  where  a  passenger 
would  ask  what  the  fare  included,  a  driver  himself 
would  tell  the  passenger  it  included  the  tax. 

XIX. 

Plaintiff's'  drivers  turned  in  the  cash  collected 
with  their  "daily  turn-in  sheets"  to  their  dispatch- 
ers who  checked  them  and  prepared  a  daily  oper- 
ating report,  summarizing  cash  fares,  tax,  charge 
fares  and  tax.  Plaintiffs'  ])ookkeeper  prepared 
"monthly   summary   of   daily   operating   reports." 

The  cash  fares  and  tax  were  then  entered  in  the 
plaintiffs'  cash  journal.  Exhibit  A-12  is  the  cash 
journal  sheet  of  plaintiffs  for  October,  1941.  The 
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cash  fiiTes  and  tax  w('i-(.'  iiiaiiitaiiied  as  separate 
itonis  and  the  anionnts  reported  in  the  tax  returns 
fiU'd  arc  tlic  sum  of  th<'  nioiilhly  total  collcf'ted  as 
taxes  on  (-•<i:<\]  r.-u-es  and  the  niontlily  total  hilled  U) 
and  eollected  fioiii  the  air  lines  as  taxes.  The 
amounts  collected  as  taxes  in  the  cash  journal  were 
posted  monthly  to  an  account  in  the  i)laintiffs' 
general  led^iM-  entitlecL  "Federal  Trans])ortation 
Tax,"  Account  No.  2()2()E.  The  taxes  are  shown  on 
the  plaintiffs'  books  as  an  accrued  liability  account 
and  the  taxes  collected,  as  aforesaid,  have  not  been 
closed  into  the  ])laintiffs'  ])i'oi1t  and  loss  account 
nor  reported  in  its  income  tax  liability  during  any 
of  the  period   involved. 

XX. 

All  sums  collected  from  the  individual  passengers 
and  from  the  air  lines,  including  the  amounts  liilled 
and  collected  as  tax,  were  deposited  in  the  plain- 
tiffs' bank  account  and  the  sums  paid  by  plaintiffs 
to  the  defandant,  as  shown  by  said  returns,  were 
paid  by  checks  drawn  l)y  plaintiffs  on  their  said 
bank  account. 

From  the  foregoing  Findings  of  Fact,  the  Court 
makes  the   following 

Conclusions  of  Law 

I. 

That  during  the  period  October  10,  1941,  througli 
September  30,  1944,  the  plaintiffs,  in  transporting 
passengers  in  their  motor  vehicles  involved  in  this 
action,  were  operating  said  vehicles  "on  an  estab- 
lished line"  within  the  meaning  of   Section  3469 
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of  the  Internal  Revenue  Code  (Title  26,  U.S.C., 
Section  3469),  and  the  Regulation  promulgated 
thereunder. 

11. 

That  the  taxes  assessed  and  collected  were  in  all 
respects  legal  and  in  strict  accordance  with  the 
law. 

III. 

The  judgment  should  be  entered  dismissing  plain- 
tiffs' complaint,  with  costs  to  the  defendant  to  be 
taxed  by  the  Court. 

Dated  this  16th  day  of  June,  1947. 

/s/  CHARLES  H.  LEAVY, 

United  States  District  Judge. 
Presented  by: 

/s/  HARRY  SAGER, 

Asst.  U.  S.  Atty. 
Approved  as  to  form: 

/s/  RANDALL  S.  JONES, 

Of  Attorneys  for  Plaintiffs. 

Plaintiffs  object  separately  and  specifically  to  the 
failure  to  include  in  the  above  findings  each  and 
all  of  the  following  facts: 

(1)  Air  line  passengers  being  transported  from 
Boeing  Field  were  carried  anywhere  within  the 
downtown  district  (bounded  as  set  forth  in  finding 
XII)  that  they  desired  to  go,  and  the  limousines 
stopped  anywhere  within  said  district,  at  the  re- 
quest of  a  passenger,  to  let  such  passenger  out 
(Transcript  pp.  14,  15,  72,  82  and  95). 
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(2)  Tlicic  wci'c  fifteen  or  more;  iiieoniin^  and 
fifteen  oi*  jnoi-e  out^oinj^  fli^lits  eaeli  day  to  and 
from  P>oein^^  Field  (Transerii)t  i)i>.  10,  23  and  34). 

(3)  Wlien  the  arj-ival  of*  a  ))Iane  was  delayed 
the  air  line  eompany  would  notify  the  x^^^i^^^^^^' 
dispatcher  of  that  fact,  together  witli  the  estimated 
time  of  arrival  of  the  delayed  i)lan('  (Transeript 
p.  30). 

(4)  Tlie  information  j^iven  j)laintiffs'  (lis])atelier 
by  the  air  lines  governed  the  departing  time  of 
plaintiffs'  limousines.  No  trips  were  run  without 
such  orders  from  the  air  lines  (Transcript  p]).  58, 
59  and  85). 

(5)  Plaintiffs  maintained  no  schedules  of  tlie 
departure  of  their  limousine  service  (Transcript  p. 
64),  and  they  did  not  ])uhlish  or  post  for  the  use 
or  perusal  of  the  general  public  schedules  of  the 
departures  of  the  limousines  from  the  airport  or 
from  the  pick-up  points  in  the  downtown  area 
(Transcript  p.  58). 

(6)  Plaintiffs  did  not  at  any  time  advertise  in 
the  paper  or  by  poster  or  in  any  manner  their 
limousine  service    (Transcript  p.   55). 

(7)  The  schedules  of  the  air  line  companies 
were  used  l)y  the  plaintiffs'  dispatcner  only  for 
the  ]iurpose  of  planning  so  as  to  be  able  to  liandle 
the  volume  of  expected  transportation  (Transcript 
p.  86). 

(71/2)  'I'hi^  general  public  was  not  conveyed  I  y 
means  of  the  limousine  service  (Transcript  pp.  56 
and  87). 
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(8)  The  air  line  companies  had  the  power  to 
specify  the  routes  of  travel,  but  they  did  not  do 
so  (Transcript  pp.  11,  57  and  61). 

(9)  Air  line  companies  had  the  power  to  desig- 
nate the  pick-up  points  in  the  downtown  area,  and 
these  were  changed  from  time  to  time  (Exhibit — 
contract  with  United  Airlines,  Transcript  17,  18, 
24,  25,  58  and  61). 

(10)  No  public  authority  specified  any  route  to 
be  followed  by  plaintiffs'  limousines,  and  plaintiffs 
had  no  certificate  of  convenience  or  necessity  issued 
by  Washington  Department  of  Public  Works  or 
Department  of  Public  Service  (Transcript  p.  55). 

(11)  No  special  facilities  were  provided  at  the 
airport  for  the  limousines  in  receiving  and  unload- 
ing ])assengers.  They  performed  this  service  in 
front  of  the  administration  building  just  as  did  the 
private  cars  and  taxi  cabs,  but  while  waiting  at  the 
airport  the  limousines  would  park  in  an  area  re- 
served for  them  and  taxi  cabs  (Transcript  pp.  18 
through  21). 

(12)  Limousines  not  in  use  were  stored  at  plain- 
tiffs' garage  located  at  8th  and  Lenora  (2109  8th 
Avenue)  Seattle,  Washington.  Limousines  dis- 
patched to  Boeing  Field  to  meet  incoming  planes, 
in  most  cases,  went  from  plaintiffs'  garage  directly 
to  field  without  going  to  or  stopping  at  the  down- 
town pick-up  points.  However,  occasionally  a  car 
was  dispatched  from  a  hotel  to  meet  an  incoming 
plane  (Transcript  pp.  84,  88). 

(13)  Althought  an  airplane  would  be  departing 
at  a  certain  time,  if  the  plaintiffs'  dispatcher  re- 
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ccivcd  no  call  for  passengei's  to  be  transported  to 
tlic  piano,  no  limousine  would  he  sent  to  tlic  air])ort 
(Transeript    i).    8f)). 

(14)  If  all  the  passengers  going  to  Boeing  Field 
were  at  one  downtown  pick-up  point  the  limousine 
would  not  go  to  any  of  the  other  downtown  pick-uj) 
points  before  departing  for  Boeing  Field  (Tran- 
script pp.  81,  96,  97). 

(15)  When  Boeing  Field  was  closed  down  nr» 
limousine  went  there  to  transport  passengers.  They 
went  directly  to  the  alternate  airpoi-t.  (Transcrii)t 
p.  90). 

The  ground  for  these  objections  is  as  follows: 
Each  and  all  of  the  facts  specified  in  these  objec- 
tions are  uncontradicted  by  opposing  evidence.  They 
are  included  in  the  facts  upon  which  the  Court 
1)ased  its  decision  in  this  case,  and  no  proper  de- 
termination of  the  question  of  whether  said  limou- 
sines w^ere  being  ** operated  on  an  established  line" 
can  be  made  without  taking  into  consideration  all 
of  these  facts  along  with  the  other  facts  set  forth 
in  the  foregoing  findings. 

Plaintiff  further  objects  to  the  conclusions  of 
law  on  the  ground  presented  to  the  Trial  Court  at 
and  during  the  trial  of  the  above  entitled  case, 
namely,  that  under  all  of  the  facts  of  this  case  the 
plaintiffs  were  not  operating  their  said  limousines 
on  an  established  line  within  the  meaning  of  Section 
34(>9  of  the   Internal  Revenue   Code. 

/s/  RANDALL  S.  JOXES, 

Of  Counsel  for  Plaintiffs. 

[Endorsed]:  Filed  June  16,  1947. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

Civil  No.  876 

E.  ROYCE,  B.  ROYCE,  and  A.  H.  WENCK, 
d/b/a  GRAY  LINE  TOURS, 

Plaintiffs, 
vs. 

CLARK  SQUIRE,  United  States  Collector  of  In- 
ternal Revenue  for  the  District  of  Washington, 

Defendant. 

JUDGMENT 

The  above-entitled  cause  came  on  regularly  for 
trial  on  the  1st  day  of  May,  1947,  before  the  above- 
entitled  Court,  Honorable  Charles  H.  Leavy  pre- 
siding therein,  sitting  without  a  jur}^,  plaintiffs  ap- 
pearing by  their  attorneys,  Robert  T.  Jacob,  Esq., 
Randall  S.  Jones,  Esq.,  and  Joseph  E,  Gandy,  Esq., 
being  represented  in  Court  by  Randall  S.  Jones, 
Esq.,  and  defendant  appearing  by  his  attorneys, 
J.  Charles  Dennis,  United  States  Attorney  for  the 
Western  District  of  Washington,  Harry  Sager, 
Assistant  United  States  Attorney  for  said  District, 
and  Thomas  R.  Winter,  Special  Assistant  to  the 
Chief  Counsel,  Bureau  of  Internal  Revenue,  being 
represented  in  Court  by  Thomas  R.  Winter,  and 
the  Court  having  signed  and  entered  an  order  on 
the   pre-trial   hearing   and   witnesses   having   been 
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sworn  and  liaxiiit;-  tcstificMl,  cxliilMls  iTitroduferl  in 
evid('iico,  oi'al  argnrncnt  ))y  connscl,  and  tlio  Tonrt 
liavino-  I'cndci'cd  an  oi'al  opinion  and  the  Court 
having  made  and  entered  its  Findings  of  Faet  and 
(\)n('lnsions  of  I^aw  herein,  now,  tlierefore,  it  is 
hereby 

Ordered,  Adjudged  and  Decreed  that  the  plain- 
tiffs' complaint  be,  and  the  same  is,  hereby  dis- 
missed with  prejudice,  with  costs  to  the  defendant 
to  be  taxed  by  the  Clerk. 

Dated  this  16th  day  of  June,  1947. 

/s/  CHARLP]S   H.   LEAVY, 

United  States  District  Judge. 

Presented  by: 

/s/  HARRY  SAGER, 

Asst.  U.   S.   Atty. 

Approved  as  to  form: 

/s/  RANDALL   S.   JONES, 

Attorney  for  Plaintiffs. 

[Endorsed]:  Filed  June  16,  19-17. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  E.  Royce,  B.  Royce 
and  A.  H.  Wenck,  d/b/a  Gray  Line  Tours,  plain- 
tiffs above  named,  hereby  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action 
on  the  16th  day  of  June,  1947,  and  from  the  whole 
of  said  judgment,  which  judgment  dismissed  the 
plaintiff's  complaint  with  prejudice  and  with  costs 
to  the  defendant  to  be  taxed  by  the  Clerk. 

Dated,  August  22,  1947. 

/s/  R.  T.  JACOB, 

/s/  RANDALL  S.  JONES, 

Attorneys  for  the  appellants, 
E.  Royce,  B.  Royce  and 
A.  H.  Wenck. 

State  of  Washington, 
County  of  King — ss. 

Due  service  of  the  foregoing  Notice  of  Appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  is  hereby  accepted  at  Seattle,  Wash- 
ington, this  22nd  day  of  August,  1947,  by  receiving 
a  copy  thereof,  duly  certified  as  such  by  Randall  S. 
Jones,  of  attorneys  for  plaintiffs. 

/s/  THOMAS  R.  WINTER, 

Of  Counsel  for  defendant. 

Copy  of  the  within  and  foregoing  Notice  of  Ap- 
peal delivered  to  U.  S.  Attorney,  Tacoma,  and  to 
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Tlios.    R.    Winter,    attoTiioy    f'oi-    U.    S.    Int.    Rev. 
Bureau,  at  Seattle,  this  2:5i(l  day  of  August,  1947. 
/s/  E.  E.  REDMAYNE, 
Deputy  Clevk. 

[Endorsed] :  Filed  in  the  United  States  Distri^-t 
Court,  Western  District  of  Washington,  Southein 
Division,  Aug.  22,  1947.  Millard  P.  Thomas,  Clerk. 
By  E.  R.,  Deputy. 
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BOND  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  E.  Royce, 
B.  Royce  and  A.  H.  Wenck,  doing  business  under 
the  firm  name  and  style  of  Gray  Lines  Tours,  as 
Principals,  and  the  Saint  Paul-Mercury  Indemnity 
Company  of  Saint  Paul,  a  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  Dela- 
ware, and  authorized  to  do  lousiness  under  the  laws 
of  the  State  of  Washington  as  a  surety  company, 
as  surety,  are  held  and  firmly  bound  unto  the  above 
named  Clark  Squire,  United  States  Collector  of  Li- 
ternal  Revenue  for  the  District  of  Washington,  in 
the  sum  of  Two  Hundred  Fifty  and  no/100 
($250.00)  Dollars,  to  be  paid  \o  the  said  Clark 
Squire,  his  personal  representative  or  assigns,  for 
the  payment  of  which  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  personal  representatives, 
successors  and  assigns,  jointly  and  severally,  tirmly 
by  these  presents. 

Wliereas  on  the  16th  day  of  June,  1947,  a  judg- 
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nient  was  entered  in  the  above  entitled  Court  and 
cause  dismissing  with  prejudice  the  complaint  of 
the  plaintiffs,  E.  Royce,  B.  Royce  and  A.  H.  Wenck ; 
and  said  plaintiffs  feeling  aggrieved  by  said  judg- 
ment are  appealing  therefrom  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

Now,  Therefore,  the  condition  of  this  obligation 
is  such,  that  if  the  said  E.  Royce,  B.  Royce  and 
A.  H.  Wenck,  as  appellants,  shall  pay  all  costs 
awarded  and/or  taxed  against  them  if  this  appeal 
is  dismissed  or  said  judgment  is  affirmed,  or  shall 
pay  all  such  costs  as  the  appellate  court  may  award 
against  them  if  the  judgment  is  modified,  then  this 
obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

In  Witness  Whereof,  the  principals  have  caused 
these  presents  to  be  executed  this  22nd  day  of 
August,  1947,  and  the  surety  has  caused  these  pres- 
ents to  be  executed  on  said  day  by  its  duly  author- 
ized representative  and  its  corporate  seal  to  be 
affixed  thereto. 

E.  ROYCE,  B.  ROYCE  and 
A.  H.  WENCK,  d/b/a 
GRAY  LINE  TOURS, 
By  /s/  A.  H.  WENCK, 
Principal. 
SAINT  PAUL-MERCURY 
INDEMNITY  COMPANY, 
[Seal] 

By  /s/  ^Y.  A.  WILLIAMS, 
Attorney-in-Fact, 
Surety. 
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State  of  Wasliingtoii, 
County  of  King — ss. 

Due  soTvice  of  tlic  foregoing  Bond  (»n  Appcnl  to 
tlie  Circuit  Court  of  Apjx'als  for  the  Ninth  (  ireuit 
is  hereby  ac('ei)ted  at  Seattle,  Washington,  this  22nd 
day  of  August,  1947,  by  receiving  a  copy  thereof, 
duly  certified  as  such  by  Randall  S.  Jones  of  attor- 
neys for  the  ])laintiff. 

/s/  THOMAS  R.  WINTER, 

Of  Counsel    for   Defendant. 

[Endorsed] :     Filed  Aug.  22,  1947. 
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STATEMENT  OF  POINTS  ON  WHICH 
APPELLANTS  INTEND  TO  RELY 

The  above-named  plaintiffs  and  appellants  intend 
to  rely  on  the  follov^dng  points  on  their  appeal  to 
the  United  States  Circuit  Court  of  Ajjpeals  for  the 
Ninth   Circuit,   to-wit: 

1.  The  findings  of  fact  are  incomplete  in  that 
tliey  do  not  include  material  and  ultimate  facts 
clearly  established  by  the  evidence,  and  they  do  Tiot 
cover  all  the  material  issues  in  the  case,  and  the 
trial  court  erred  in  failing  to  include  such  facts 
and  to  cover  such  issues  in  the  findings  of  fact. 

2.  The  trial  court  erred  in  failing  to  include  in 
its  findings  of  fact  each  and  all  of  the  facts  set 
forth  in  the  ])laintiff's  objections  appended  to  said 
findings  of  fact,  all  of  which  facts  are  established 
by  the  evidence  and  are  essential  to  a  proper  deter- 
mination of  this  case. 

3.  The  trial  court  erred  in  deciding  and  finding 
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(Conclusion  of  Law  I,  being  regarded  as  a  finding 
of  ultimate  fact)  that  plaintiffs  in  transporting 
passengers  in  their  motor  vehicles  involved  in  this 
action  were  operating  the  same  "on  an  established 
line"  within  the  meaning  of  Section  3469  of  the 
Internal  Revenue  Code  and  Regulations  pro- 
mulgated thereunder  in  that  the  evidence  clearly 
shows  plaintiffs  were  not  operating  their  said  motor 
vehicles  "on  an  established  line"  within  the  meaning 
of  said  Code  section;  and  said  decision  and  finding 
are  not  supported  by  the  evidence  and  are  contrary 
to  the  evidence  and  contrary  to  the  law  governing 
this  case. 

4.  The  trial  court  erred  in  making  each  and  all 
of  its  conclusions  of  law  in  that  they  are  each  con- 
trary to  the  evidence  and  contrary  to  the  law  gov- 
erning this  case. 

5.  The  trial  court  erred  in  admitting  defendant's 
Exhibit  No.  A-1  over  the  plaintiff's  objection  for 
the  reasons  set  forth  on  page  16  of  the  Reporter's 
Transcript  of  Proceedings  of  the  trial, 

6.  The  trial  court  erred  in  treating  Bureau  of 
Internal  Revenue  Regulations  42,  Section  130.58, 
as  though  it  had  the  force  and  effect  of  law. 

7.  The  trial  court  erred  in  rendering  judgment 
dismissing  the  plaintiffs'  complaint  with  prejudice 
in  that  the  evidence  is  insufficient  to  support  said 
judgment  and  it  is  contrary  to  the  evidence  and 
contrary  to  the  law  governing  this  case. 

Dated  this  22nd  day  of  August,  1947. 
/s/  RANDALL  S.  JONES, 

Of  Attorneys  for  Plaintiffs 
and  Appellants. 
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State  of  Washington, 
County  of  King — ss. 

Due  service  of  the  foregoing  Statement  of  Points 
on  Wliicli  A])|)ellants  Intend  to  Rely  is  hereby  ac- 
cei)te(l  at.  Seattle,  Washington,  this  22ncl  day  of 
August,  3947,  by  receiving  a  copy  thereof,  duly 
certified  as  such  by  Randall  S.  Jones,  of  attorneys 
for  the  plaintiffs. 

/s/  THOMAS  R.  WINTER, 

Of  Counsel  for  Defendant. 

[Endorsed] :     Filed  Aug.  22,  1947. 
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DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

The  plaintiffs  and  ai)pellants  hereby  designate 
the  following  portions  of  the  record,  proceedings 
and  evidence  in  this  case  to  be  contained  in  the 
record  on  appeal  of  this  cause  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
to- wit : 

1.  Complaint. 

2.  Order  of  April  24,  1946,  transferring  case 
from  Northern  to  Southern  Division  of  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington. 

3.  Answer. 

4.  Order  on  Pre-Trial  hearing. 
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5.  All  of  reporter's  stenographic  transcript  of 
proceedings  of  trial,  including  the  testimony  of  all 
of  the  witnesses.  4 

6.  All  of  the  exliibits  admitted  in  evidence  at  the 
trial. 

7.  Findings  of  Fact  and  Conclusions  of  Law 
with  plaintiffs'  objections  to  the  same  appended 
thereto. 

8.  Judgment,    with    notation    of    docket    entry  < 
thereof.  ^ 

9.  Notice  of  Appeal  to  the  United  States  Circuit 
of  Appeals  for  the  Ninth  Circuit,  with  acceptance 
of  service  and  date  of  filing. 

10.  Bond  on  Appeal,  with  acceptance  of  service 
and  date  of  filing. 

11.  Statement  of  Points  on  which  appellants  in- 
tend to  rely  on  appeal,  with  acceptance  of  service 
and  date  of  filing. 

12.  This  Designation  of  the  Contents  of  the 
Record  on  Appeal  with  acceptance  of  service  and 
date  of  filing. 

13.  Order  to  send  original  exliibits  to  the  clerk 
of  said  appellate  court  with  and  as  jDart  of  the 
record  on  appeal. 

Dated  this  22nd  day  of  August,  1947. 

/s/  RANDALL  S.  JONES, 

Of  Attorneys  for  Plaintiffs 
and  Appellants. 
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State  of  VVasliinjj^toTi, 
County  of  K\\\)r — ss. 

Due  sei'vicc  of  the  foregoing  Dosip^ation  of  C!on- 
tciits  of  Record  on  Apjx-al  to  tlic  United  States 
Cireuit  (/ouvt  of  Apjx'als  for  the  Ninth  Circuit  is 
hereby  accepted  at  Seattle,  Washington,  this  22nd 
day  of  Augiist,  1947,  hy  7'eceiving  a  copy  thereof, 
duly  certified  as  such  by  Randall  S.  Jones,  of  attor- 
neys for  the  plaintiiYs. 

/s/  THOMAS  R.  WINTP:R, 

Of  Counsel  for  Defendant. 

[Endorsed]:     Filed  Aug.  22,  1947. 
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ORDER 

Upon  motion  of  the  plaintiffs-api)ellants  herein, 
by  Randall  S.  Jones  of  their  attorneys,  and  u})on 
good  cause  being  shown  therefor, 

It  Is  Ordered  that  tlu^  clerk  of  this  Court  be  and 
he  is  hereby  authorized  and  directed  to  send  to  the 
clerk  of  the  Tnited  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  with  and  as  a  pai't  of  the 
record  on  appeal  in  this  cause  all  of  the  original 
exhibits  introduced  in  evidence  at  the  trial  of  the 
above-entitled  action,  and 

It  Is  Further  Ordered  that  said  original  exhibits 
need  not  be  copied  into  the  record  on  appeal,  and 
that  said  exhibits  are  to  be  sent  to  the  clerk  of  said 
appellate  court  with  the  request  that  he  safely  keep 
and  return  the  same  to  the  clerk  of  this  court  upon 
tinal  (U^termination  of  this  cause  in  the  appellate 
court. 


48  E.  Royce,  et  al.  vs. 

Dated  at  Tacoma,  Washington,  this  25th  day  of 
August,  1947. 

/s/  CHARLES  H.  LEAVY, 
U.  S.  District  Judge. 
Requested  by: 

RANDALL  S.  JONES, 

Of  Counsel  for  Plaintiffs. 
Approved : 

THOMAS  R.  WINTER, 

Of  Counsel  for  Defendant. 
[Endorsed]:     Filed  Aug.  25,  1947. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO  RECORD 

ON  APPEAL  ^ 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  and  return  that  the  fore- 
going transcript,  consisting  of  pages  numbered  1 
to  42,  inclusive,  together  with  the  original  Tran-  J 
script  of  Proceedings,  consisting  of  pages  numbered 
1  to  128,  inclusive,  and  Plaintiffs'  original  exhibits, 
numbered  1  to  6,  inclusive,  and  Defendant's  original 
exhibits,  numbered  A-1  to  A-10,  inclusive,  is  a  full, 
true  and  correct  record  of  so  much  of  the  papers 
and  proceedings  in  Cause  No.   876,  E.  Royce,  B.  I 
Royce  and  A.   H.  Wenck,   dba  Gray  Line  Tours,  | 
Plaintiffs,  vs.  Clark  Squire,  United  States  Collector 
of  Internal  Revenue  for  the  District  of  Washington, 
Defendant,    as    required   by    Plaintiff s- Appellants ' 
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Dosignati(Hi  <»('  llic  ('(nilcnts  of  tlic  RcM'ord  on  Ap- 
peal, on  (ilc  .-ind  of  i-ccord  in  my  ((fficf  at  ^raf-oma, 
Wasliiiijj^ton,  and  the  same  constitute  the  Traii- 
seript  of  tlie  Keeoi'd  on  A])])eal  froni  the  Jiid^inent 
of  the  Distriet  (V)urt  of  the  United  States  f'oi-  tlie 
Western  Distriet  of  Washington,  Southern  Divi- 
sion, to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

I  further  certify  that  the  original  Transcrij)t  of 
Proceedings  and  the  original  exhibits  above-men- 
tioned have  this  day  been  transmitted  to  the  United 
States  Circuit  Court  of  Aj)iieals  for  the  Ninth 
Circuit. 

I  further  certify  that  the  following  is  a  full,  true 
and  correct  statement  of  all  exi)enses,  fees  and 
charges  earned  by  me  in  the  })reparation  and  cei- 
tification  of  the  aforesaid  Transcript  of  the  Record 
on  Appeal,  to-wit: 

Appeal  fee $  5.00 

Clerk's  fee  for  preparation  of 

Record  on  Aj)peal 5.30 


$10.30 
and  1  further  certify  that  the  said  fees,  above  set 
out,  have  been  paid  in  full. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  in  the  City 
of  Tacoma,  in  the  Western  District  of  Washing- 
ton, this  20th  day  of  September,  1947. 
[Seal]  MILLARD  P.  THOMAS, 

Clerk. 
By  /s/  E.  E.  REDMAYNE, 
Deputy. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

No.  876 

E.  ROYCE,  B.  ROYCE,  and  A.  H.  WENCK, 
d/b/a  Gray  Line  Tours, 

Plaintiffs, 

vs. 

CLARK  SQUIRE,  United  States  Collector  of  In- 
ternal Revenue  for  the  District  of  Washington, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Be  It  Remembered  that  on  the  1st  day  of  May, 
1947,  at  the  hour  of  10:00  o'clock  a.m.,  the  above 
entitled  and  numbered  cause  came  on  for  trial  be- 
fore the  Honorable  Charles  H.  Leavy,  one  of  the 
judges  of  the  above  entitled  court,  sitting  in  the 
District  Court  of  the  United  States  at  Tacoma, 
Pierce  County,  Washington;  the  plaintiffs  appear- 
ing by  Messrs.  Randall  S.  Jones  and  Robert  T. 
Jacob,  and  the  defendant  appearing  by  Thomas  R 
Winter,  Special  Assistant  to  the  Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Whereupon  the  following  proceedings  were  had 
and  done,  to-wit:  [1*] 

The  Court :  We  will  proceed  with  the  call  of  the 
calendar. 

Docket  876,  E.  Royce  and  others  versus  Clark 
Squire.    Are  the  parties  ready  to  proceed  now? 


*  Page  numbering  appearing  at  foot  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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Ml'.  Winter:  'I'lic  (Ic'cnrlanf  is  ready,  your 
Honor. 

Mr.  Jonos:     Yes,  yonr  TTonor. 

The  Court:     I  have  not  signed  the  pretrial  oi-dei-. 

Mr.  Winter:  If  tlie  Court  please,  before  your 
Honor  does  sip:n  the  pretrial  order,  I  have  a  matter 
to  bring  uj)  with  the  Court  in  that  connection.  It 
was  briefly  mentioned  to  youi*  Honor  at  Seattle, 
when  the  pretrial  order  was  presented  to  your 
Honor.  As  was  explained  to  the  Court,  subsequent 
to  the  preparation  and  signing  of  the  pretrial  order 
it  was  discovered  by  counsel  for  the  defendant  and 
counsel  for  the  plaintiff  that  for  some  considerable 
period  during  the  time  involved  in  the  assessment 
and  collection  of  this  tax,  the  Gray  Line  Tours  was 
a  corporation,  duly  organized  and  existing  under 
the  laws  of  the  State  of  Washington,  and  for  sev- 
eral months,  at  least,  returns  were  prepared  and 
apparently  the  tax  was  paid  l)y  that  corporation. 
Now  the  plaintiffs  are  suing  here  as  a  partnership, 
dohig  business  as  the  Gray  Line  Tours. 

The  pretrial  order  will  have  to  be  amended  and 
we  ask  leave  to  amend  it  to  show,  in  accordance 
AA'ith  the  exhi])its — and  I  didn't  have  copies  of  the 
exhibits,  that  during  the  date — or  during  the 
months  which  those  returns  were  prepared  and  tiled 
by  the  corporation,  that  the  plaintiffs  did  not  tile 
tlieir  returns,  nor  did  they  ])ay  the  tax  during  that 
l)eri()d,  but  that  returns  were  filed  by  the  corpora- 
tion and  who  has  not  filed  a  claim  for  refund  in 
this  case.  However,  if  counsel  will  stipulate,  or  is 
it  a  fact,  Mr.  AVenck.  who  is  the  president — who  I 
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thhik  was  one  of  the  officers  of  that  corporation  is 
here,  and  it's  my  understanding  that  the  plaintiffs 
were  the  liquidating  trustees  of  this  corporation; 
that  all  of  the  assets  and  liabilities  of  the  cor^^ora- 
tion  were  taken  over  by  the  partnership,  including 
the  assumption  of  any  contracts,  or  any  o])ligations 
under  contracts,  and  all  other  assets  of  the  corpo- 
ration were  turned  over  to  these  plaintiffs,  and 
therefore  they  would,  as  a  matter  of  right,  be  en- 
titled to  file  a  claim  for  refund  if  such  were  the 
allegations  and  maintain  this  action,  as  by  operation 
of  law  having  assumed  those  obligations  and  not 
being  an  assigned  claim.  Now,  if  it  is  so  under- 
stood— ^in  other  words,  we  would  be  confronted  if 
we  don't  have  a  stipulation  or  agreement  from  the 
corporation  and  the  duly  authorized  officers,  they 
could  then  bring  a  suit  later  on  and  say  that  they 
paid  the  tax —  [3]  or  the  liquidating  trustees  could. 

Mr.  Jones:     That's  agreeable. 

Mr.  Winter:  So  it  is  imderstood  then,  that  the 
assets  as  I  stated,  were  transferred  to  these  in- 
dividuals. 

Mr.  Jones:     That's  agreeable. 

Mr.  Winter:  Then  with  that  understanding  I 
think  the  order  may  be  considered  as  amended  to 
conform  with  those. 

The  Court:  It  will  be  so  considered.  Of  course 
the  order  itself  is,  I  think,  silent  on  that  particular 
matter,  is  it  not? 

Mr.  Winter:  Yes,  your  Honor.  If  your  Honor 
would  prefer  that  the 
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The  Court:  Well  tlic  oidcr  docs  not  recite  to 
llie  contra  IT  cillicr,  does  it? 

Mr.  Winter:  No,  that's  i-i^lit,  except  tlic  -.idcj 
recites  that  wc  admit  that  tlic  |>hvintitfs  paid  i1  ; 
that  the  only  ainendincnt  Diat  would  he  necessary 
in  that  reg'ard,  that  the  plainiffs'  pre(h'cessor  cor- 
poration paid  it,  and  the  phuntiffs  on  hehalf — filed 
their  claims  for — they  were  authoi'ized  by  law  to 
file  their  claims  for  that  tax  which  was  i)aid,  having 
assumed  the  liabilities  and  also  having  acquired  all 
of  the  assets  and  rights  and  title  and  interest  in 
the  property.  [4] 

The  Court:  Well,  on  Fe))ruary  28,  1942,  was  it 
a  corjDoration  ^ 

Mr.  Winter:     On  February  28,   '42? 

The  Court:     Yes. 

Mr.  Jones:  It  was  early  in  '42,  your  Honor,  I 
think. 

Mr.  Winter :  No,  the  return  foi*  October  '41  was 
filed  by  the  corporation.  The  ret u in  for  November 
'41  was  filed  by  the  corporation.  The  return  for 
December  '41  was  filed  by  the  corporation.  The  re- 
turn for  January  '42  was  filed  by  the  corporation. 
The  return  for  February  1942 — f<n'  March  1942  was 
filed  by  the  cor]>oration.  The  return  for  April,  1942, 
was  filed  by  the  corporation.  The  return  fo^  May, 
1942,  was  filed  by  Gray  Jjine  Tours,  without  indi- 
cating the  corporation  setup.  In  other  words,  on  the 
first  return  on  that  month  struck  out  from  the 
printed  part,  showing  the  name  Gray  Line  Tours, 
the  words  "I-n-c."   The  name  was  changed  appar- 
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ently  from  Gray  Line  Tours,  Inc.,  as  a  corporation 
to  Gray  Line  Tours,  which  has  been  the  allegation 
all  through  the  complaint. 

The  Court:  And  this  sum  of  $16,423.51  in- 
cludes— — 

Mr.  Winter:     Both  papers. 

The  Court:     Both  returns. 

Mr.  Winter:     Yes.  [5] 

The  Court:  And  do  these  pretrial  exhibits  1,  2, 
and  3  show  what  you  have  just  proposed? 

Mr.   Winter:     Yes,  Your  Honor. 

The  Court:     In  your  stipulation'? 

Mr.  Winter:  Yes,  Your  Honor.  I  was  reading 
from  exhibits.  Its  exhibit — I  was  reading  from 
exhibit  1  and  2. 

The  Court:  I  think  the  oral  stipulation  modify- 
ing— or  rather  expanding  the  written  pretrial  order 
will  be  sufficient  without  any  formal 

Mr.  Winter:     Very  well. 

The  Court :  I  make  that  statement  because  Para- 
graph IV  fixes  x^retrial  exhibits  1,  2,  and  3  as  the 
basis  for  the  recovery  in  the  sum  that  is  sought 
here 

Mr.  Winter:     Yes. 

The  Court:  And  that  would  cover  both  periods. 
There  is,  in  that  connection,  while  it  might  be  con- 
fusing to  Your  Honor,  Exhibit  3  will  show  a  few 
hundred  dollars  more  payment  sought  to  be  recov- 
ered, but  we  have  admitted  the  amount  which  they 
have  claimed,  and  so  that  will  be  immaterial, 
except 

Mr.  Jones:     That  is  right. 
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Tlic  (oui-1:  V('i-.\-  well,  will)  tliat  iiiulorstaiul- 
iii,i2^  1  will  siLrn  this  |)i'('trial  ni-dcr,  and  I'oi"  the  pur- 
poses oF  this  case  the  exhibits  will  he  idcnlif'iod 
as  they  arc  [(!]  in  llie  pi-ctrial  order,  as  agreed 
exhibits  ratliei-  than  exhibits  for  tlie  plaintiffs  or 
exiiibits  foi*  tlie  defendant. 

Mr.  Jones:     Very  well. 

Mr.  Winter:  We,  on  the  part  of  the  defendant, 
we  will  offer  those  exhibits  if  necessary,  and  except 
as  to — reservin.i?  objection  to  the  materiality  of 
any  exhibit  they  are  offerinc^. 

Mr.  Jones:  Well  I  liad  the  thou.oht  that  there 
were  certain  exhibits  that  were  essential  to  my 
case,  and  that  I  would  offer  those  that  were — and 
there  are  two  or  three  that  I  feel  that  1  should 
object  to  that  the  defendant  wishes  of  offer,  and 
at  the  close  of  my  openinu-  statement  T  will  otfei' 
the  exhibits. 

The  Court:  Well,  if  there  is  any  disa,i;reement 
as  to  the  exhibits  at  all,  they  will  be  identified  in 
the  progress  of  the  trial  as  exhibits  for  plaintiffs 
and  exhibits  for  defendant,  identified  in  the  ])re- 
trial  order  by  the  reference  given  there,  one,  two, 
three,  four,  or  five  for  the  purpose  of  the  trial  and 
this  record,  they  will'be  identified  regularly  as  they 
would  if  there  w-ere  no  pretrial  order,  because  I 
take  it  from  what  has  just  been  stated,  there  may 
be  some  of  them  that  would  be  rejected  and  would 
not  be  a  part  of  the  record. 

(Whereu])on  o])ening  statements  by  counsel.) 
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A.  S.  DIBBLE 
produced  as  a  witness  on  behalf  of  the  Plaintiffs, 
after  being  first   duly   sworn,   was   examined   and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Jones 

Q.  Mr.  Dibble,  will  you  state  your  name  in  full 
for  the  record.? 

A.     The  initials  are  A.  S.  Dibble,  D-i-b-b-1-e. 

Q.     With  whom  are  you  employed? 

A.     With  United  Airlines. 

Q.  How  long  have  you  been  employed  with  the 
United  Airlines?  A.     Eleven  years. 

Q.  How^  long  have  you  been  employed  in  the 
City  of  Seattle?  A.     Four  years. 

Q.  Then  it  is  true  that  you  are  employed  in 
Seattle?  A.     Yes,  sir. 

Q.     And  what  is  your  position  in  Seattle? 

A.     Passenger   Service  Manager. 

Q.  And  have  you  had  that  position  all  the  four 
years?  A.     Yes,  sir. 

Q.  Would  you  explain  to  what  extent  that  posi- 
tion of  yours  and  your  duties,  has  to  do  with  the 
supervision  of  the — making  arrangements  for  your 
airplane  passengers  to  use  [8]  limousine  service? 

A.  Well,  I  am  responsible  for  the  supervision 
and  maintaining — maintenance  of  the  ground  trans- 
portation service — that  is,  to  maintenance  of  the 
standards  that  we  want  to  maintain. 
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Q.     Can  yf)U — 

The  Coui-t:  .Just  a  momont.  Do  I  iindorstand 
you  are  vvorkiivi;"  fo]*  hotli  \hv  (Mty  of  Seattle  and 
for  the  airlines? 

The  Witness:  No,  sir.  It  is  simply  my  respon- 
sibility to  see  that  all  passengers  are  provided 

^riie  Court:  Well,  are  you  an  employee  of  the 
City  of  Seattle? 

The  Witness:  No,  sir,  1  am  ('mi)]oy('(l  ))y  United 
Airlines. 

Q.  Can  you  uive,  or  have  you  any  information 
as  to  approximately  what  percentage  of  your  flights 
out  of  Booinj;-  Fi(>l(l  are  delayed  by  weather  con- 
ditions ? 

A,     It  would  be  fifteen  to  twenty  percent. 

Q.  Can  you  give  any  indication  of  how  many 
flights  from,  or  landings  upon  fields  other  than  Boe- 
ing are  made  because  of  either  weather  conditions 
or  because  Boeing  Field  for  some  reason  is  not 
available? 

A.  Approximately  five  percent  of  our  flights  that 
have  to  use  other  airports. 

Q.  Would  that  be  true  during  the  time  that  you 
started  to  work  there  U])  until  Sex^tember  the  30th, 
1944.  A.     Well,  I  came  to  Seattle  in   1943. 

Q.  Yes,  but  from  that  time  on  to  September 
30th,  '44,  would  the  figures  that  you  gave  be  true? 

A.  I  would  say  ]iossibly  a  higher  i^ercentage, 
because  during  that  period  we  were  restricted  from 
Boeing  Field  by  the  Army  and  used  Paine  Field 
for  a  ])eri(Ml  of  three  or  four  months. 
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Q.  Approximately  how  many  flights  a  day  did 
you  have  coming  in  to,  and  landing  at  Boeing  Field 
in  recent  years'? 

A.  Approximately  ten  departures  and  ten  ar- 
rivals a  day. 

Q.  Have  you  any  information  as  to  approxi- 
mately what  portion  of  your  incoming  and  outgoing 
airline  passengers  use  limousine  service  in  going 
to  and  from  the  field  f 

A.     I  would  say  about  fifty  percent  of  them. 

Q.     During  the  war  was  there  a  higher  or  lower — 

A.     A  higher  percent  during  the  war. 

Q.     Used  the 

A.     Used  the  limousine. 

Mr.  Jones:  You  may  cross  examine.  [10] 

Cross  Examination 
By  Mr.  Winter : 

Q.  You  say  you  went — you  came  to  Seattle  about 
1943,  Mr.  Dibble? 

A.     That's   correct,   yes,   sir. 

Q.  And  you  were  the  ground  transportation 
manager  for  United? 

A.  No,  my  title  is  passenger  service  manager. 
Ground  transportation  comes  under  the  passenger 
service. 

O.  And  that  is  the  position  you  occupied  when 
you  first  came  here?  A.     Yes,  sir. 

Q.     And  you  still  occupy  that  position? 

A.     That  is  correct,  yes,  sir. 

Q.     Did  you — were  you  familiar  with  the — any 
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oxistiii,^'  coiilr.-icts  hetvveon  tlio  pliiiiitiffs,  Die  Clray 
Line  ^rours,  ;iiiil  \\\v  riiitrcl'? 
A.     I   knew  that    tlicic  was  a  contract. 
Q.     Did  your  company  (l('siji:nato  any  routes  that 
tlic  Gray   Lines   would   use  nuH'tin^-  your  aii7)1anc 
scliodule  of  flii^hts? 

A.  No,  wo  have  the  la-ivilec^e.  While  I  liave  l)een 
here  i  liave  liad  no  occasion  to  desi,c:nate  routes. 

Q.  Well,  you  used  tlie  limousine  service  your- 
self personally,  fi-om  time  to  time  dui-imjc  that 
])eriod'?  A.     Yes,  I  do,  sir.  [11] 

Q.     Will  you  tell  the  Tourt  a])i)i()xiinately  what 
])ercent  of  the  time  they  used  the  same  route,  ffcnn.a: 
from  Boeing-  to  town  on  incomin2:  flicrhts  and  on  tlie 
outgoing  tlights  ? 
A.     My  own  exi)crience,  you  mean? 
Q.    Yes. 

A.  I  would  say  ahout  fifty  ])ercent — ahout  lialf 
the  time  they  would  use  one  route  and  half  the  time 
another. 

Q.     That  de])ended  upon —  A.     Traffic. 

Q.     Traffic?  A.     That's  correct,  yes,  sir. 

Q.  Of  course,  during  the  war  there  was  consid- 
erable traffic  and  they  took  tlie  most  direct  route 
they  could  possibly  'j^qX  witli  the  least  traffic,  is 
that  right? 

A.  Traffic  certainly  liad  a  l)earing  on  what  route 
they  would  use. 

Q.  May  I  see  Exhibit  14,  ])lea^e  ?  Under  tlie 
arrangemcMit  v»ith  the  ])laintiffs.  Gray  Line  Tours — 
well,  strike  that  AVho  was  Mr.  J.  R.  Wanink, 
W-a-n-i-n-k,  do  vou  know? 
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A.  Yes,  he  is  the  chief  passenger  agent  for  the 
United  Airlines. 

Q.     United  Airlines?  A.     That's  right. 

Q.  Did  you  receive  instructions  from  him  with 
regard  to  the  route  to  be  taken  by  the  limousines 
from  Gray  Line  Tours?  [12] 

A.     No,  sir.   Mr.  Wanink  is  my  subordinate. 

Q.     Your  subordinate?  A.     Yes. 

Q.  Well,  did  he  make  arrangements  with  the 
plaintiffs  as  to  the  route  which  they  should  take? 

A.     No. 

Q.  I  will  show  you  what  has  been  marked  for 
— exhilut  for  identification  Exhibit  14. 

The  Court:     What  is  it,  the  pretrial  order? 

Mr.  Jones:  Yes,  I  had  it  here.  It  had  my  own 
markings  on  it. 

Mr.  Winter     I  can  loan  you  a  copy. 

Mr.  Jones:     I  would  like  to  borrow  it. 

The  Court:     You  may  proceed,  Mr.  Winter. 

Q.     Have  you  examined  that  exhibit,  Mr.  Dibble? 

A.     I  have  read  it,  yes,  sir. 

Q.     Did  you  receive  a  copy  of  that? 

A.     I'm  sure  it  must  be  in  my  files,  yes. 

Q.  That  refers  to  instructions  for  direct  routes 
that  the  airline  service  is  to  follow,  doesn't  it? 

A.  Well,  it  refers  to  routes.  It  is  my  opinion  that 
its  our  general  office. 

Q.  And  that  was  the  understanding  of  United 
that  those  routes  at  that  time  were  being  followed, 
does  it? 

A.     Yes,  at  that  time  I  think  that's  correct. 
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Q.  What  T'outc  was  hciiii;-  followed  lliat  you  call, 
at  ahoiil  1  hat  lime'? 

A.  Well,  I'l-oin  my  experience  it  was  o])tional, — 
that  is,  ill  the  ridiiit;-  myself,  the  driver  had  the 
option  of  usiiii;"  either  Fourth  Avenue  or  Airport 
Way. 

Q.  Well,  what  did  you  understand  when  you 
received  this  communication  from  one  of  the  other 
oflficers  of  tlie  comi)any,  what  did  you  understand 
that  it  meant,  Exhibit  14? 

A.  Well,  sir,  it  has  been  four  years — almost  four 
years  since  it  has  been  received  and  1  receive  a 
considerable  amount  of  correspondence  and  I  don't 
recall  the  ini})ression  at  the  time. 

Q.  Well,  isn't  it  a  fact  that  the  limousine  when 
enroute  from  the  airj)ort  to  the  city  of  Seattle 
usually  took  Airport  Way,  or  highway  US  99  to 
al)out  Dearborn  Street?  Wasn't  that  the  usual  route 
that  they  took? 

A.     I  think  it  was  customary. 

Q.  Yes.  Then  go  to — then  the  bus,  or  the  limou- 
sine would  go  to  any  hotel  designated  in  a  certain 
area,  ])reviously  designated  in  acertain  area  by  either 
the  United  or  the  Gray  Lines,  isn't  tliat  right. 

A.     They  would  make  any  stop  within  the  area. 

Q.     In  a  given  area  ? 

A.     Not  restricted  to  hotels.  [14] 

Q.  The  airlines  never  advised  any  passengers 
that  they  would  take  them  beyond  that  area? 

A.     No. 
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Q.  As  a  matter  of  fact,  they  advised  them  that 
they  wouldn't  go  beyond  that  area  in  that  limousine 
service,  is  that  right,   or  those  designated  places? 

A.     The  stops  were  not  designated. 

Q.  Yes,  you  have — well,  under  your  understand- 
ing* with  the  plaintiffs,  you  had  designated  hotels 
which  they  could  leave? 

A.     From  which  they  would  leave. 

Q.     Yes,  to  Boeing  on  the  outgoing  flights? 

A.     Yes. 

Q.  And  passengers  were  only  picked  up  at  those 
designated  hotels  or  places?  A.     That's  right. 

Q.  And  that  same  procedure,  the  same  routes 
and  everything  were  taken  by  the  eleven-passenger 
limousines  in  their  service? 

A.     That's  right. 

Q.  They  didn't  follow  any  different  procedure 
since  they  acquired  the  eleven-passenger  machines 
than  they  did  with  their  seven-passenger  limousines  ? 

A.     No,  that's  correct.  [15] 

Mr.  Winter:     I  think  that's  all. 

Mr.  Jones:     Just  one  question. 

Mr.  Winter:  Excuse  me,  we  will  offer  it  in 
evidence,  if  the  Court  please. 

The  Court:     It  will  be  remarked  then. 

Mr.  Winter :  Well,  I  will  wait  and  offer  it  later, 
if  the  Court  please.    It  will  be  better — 

The  Court:  No,  you  could  offer  it  now.  It  could 
be  marked  A-1. 

Mr.  Winter:     Defendant's  Exhibit  A-1. 

Mr.  Jones:  This  Exhibit  A-1  we  object  to  on 
the  grounds  that  it  is  irrelevant  and  incompetent 
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Jiiid  iirim;it('i-inl;  on  llic  fin-llicr  <;r()Uii<l  tlinf  i1  sup- 
ports \()  he  an  aiilinc  iiitcr-fornpany  comniuiiicatioii. 
No  cvidcticc  lias  hccii  sli(»\vn  lliat  it  was  evo-  bi-onulit 
to  the  attention  of  the  plaintiffs  or  that  they  ever 
liad  any  knowledge  of  it,  or  that  it  was  intended 
for  them  1o  act  upon,  and  on  those  grounds  we 
ohjeet  to  it. 

'I'lie  (^ouit:  Did  \-ou  save  an  objection  in  tlie 
|)retrial — 

Mr.  Jones:  General  objection,  if  the  Court 
please,  on  ])ai;e  10,  subject  to  any  and  all  other 
objections,  tlie  c^eneral  objections.  Also  on  the 
ground  that  it  is  hearsay  as  far  as  the  ])laintiffs 
are  concei'iied.  [16] 

The  Court:  What  exhibit  is  that  in  your  y)re- 
trial % 

Mr.  Jones:     Exhibit  14,  Your  Honor. 

The  Court:  The  objection  will  be  overruled  and 
an  exception  allowed. 

Mr.  Jones:     That's  all. 

Mr.  Winter:     I'll  ask  a  question. 

Q.  Who  designated  the  pickup  points  in  the 
downtown  business  district  of  Seattle,  which  one 
of  the  coiJipanies  designated? 

A.  Each  coni]>any  will  designate  their  own 
picku])  ))oints. 

Q.  Well,  1  mean  as  between  yourself  and  the 
Gray  T^ine — who  did  the  designating  of  where  the 
airline   passengers   would    be   picked   up? 

A.     The  airline  designates. 

Mr.  Winter:  That's  all. 
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Redirect  Examination 
By  Mr.  Jones: 

Q.  That  was  after  a  conference  with  the 
United — I  mean  with  Gray  Line  Tours,  was  if? 

A.     No. 

Q.  Well,  you  discussed  it  with  them — I  mean  the 
officers  of  the  United  discussed  with  them  the  new 
pickup  points,  wouldn't  they.  [17] 

A.  We  would  tell  them  where  we  wanted  the 
passengers  picked  up. 

Q.  And  did  they  ever  object  to  any  pickup 
points  ? 

A.     Not  to  my  knowledge,  no. 

Q.     You  assumed  that  it  was  satisfactory  to  them  ? 

A.     I  think  so. 

Q.  You  had  an  understanding  that  there  would 
only  be  two  or  three  within  a  certain  area,  didn't 
you,  in  your  contract? 

A.     The  number  of  pickup  points  wasn't  specified. 

Q.     They  weren't  in  the  written  contract? 

A.     According   to   my   recollection,   I'm   not 

Q.  Well,  there  never  were  more  than  two  or 
possibly  three  pickup  points  going  out,  were  there? 

A.  At  the  time  I've  been  there,  there  haven't 
been  more  than  three. 

Mr.  Winter:     More  than  three.    That's  all. 

The  Court:  I  want  to  ask  you  a  question,  as  to 
what  were  the  arrangements,  if  any,  concerning 
these  limousines  at  the  field  for  the — for  their  park- 
ing and  for  their  receiving  passengers  and  for  their 
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iiiilo.-uliiii;'  |)assoiio(.|'s,  w.'is  ;itiy  distinct  ion  made 
Ix'tvvecii  tliciii  niid  sctfuc  private  individii.-il  <»?•  some 
taxicab  that  (h-ovc  d<»\\)i  tbcro?  [18] 

The  Witness:     No,  al)s()lutely. 

The  Court:  They  lind  no  special  faeilities  pro- 
vided, wlieie  they  would  park  to  the  exclusion  of 
the  general  public  wlien  they  were  waiting  for  an 
incoming  plane  f 

The  Witness:  Recently  thei'e  has  been  a  ])arking 
area  reserved  lor  them — cabs  and  limousines. 

The  Court:     How  recently  was  that,  with 

The  Witness:     I'd  say  within  a  year. 

The  Court:  Subsequent  to  tlie  time  involved  in 
this   trial.   That's  all. 

Mr.  Winter:  Mi*.  Dibble,  I  want  to  ask  you 
one  further  question. 

Recross-Examination 
By  Mr.  Winter: 

Q.  These  limousines  only  carry  the  passencrers 
which  had  previously  booked  Hii^ht  on  a  specific 
flight  did  they  not  ? 

A.     That's  rioht. 

Q.  ^Pherc^  were  other  means  of  trans])ortation 
down  there  if  ])eo])le  wanted  to  go  to  the  airport, 
but  they  could  use  these  limousines,  couldn't  they? 

A.     I'm  sorry,  I 

Q.  I  say,  there  was  other  transportation  do\vii 
to  the  air])ort.  There's  city  streetcai*s,  a  bus  line 
down  there,  isn't  there f  And  the  taxicabs  frequently 
brought  peo])le  to  the  air])ort? 

A.    Yes,  sir. 
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Q.  And  took  them  from  the  airport.  Now,  isn't 
it  a  fact  that  all  of  the  limousines  have  since  19 — 
since  1943,  had  a  place  in  front  of  the  airport  where 
they  were — they  pulled  up  and  signs  were  placed 
there  showing  that  they  were  either  United  bus  or 
a  Northwest  bus  limousine? 

A.  According  to  my  recollection  there,  it  was 
designated  a  taxi  zone. 

Q.     A  taxi  zone?  A.     Yes,  sir. 

Q.  They  would  use  the  taxi  zone.  Where  would 
they  park  during  the  time  they  w^ere  waiting  for  an 
incoming  flight?  Did  they  go  to  the  public  zone, 
around  the  public  parking  places? 

A.  No,  there  was  an  area  removed  from  the 
buildings  for  taxies  and  limousines. 

Q.     Right  in  front  of  the  building? 

A.     Yes. 

Q.     In  the  entrance? 

A.  That's  right,  in  front  of  the  building,  but  not 
in  front  of  the  entrance,  no.  [20] 

Q.     Well,  just  a  little  aside  of  the  entrance? 

A.     Yes. 

Q.  And  that  is  where  the  baggage  from  the 
plane  is  delivered  to  the  limousines? 

A.     The  baggage  is  delivered  at  the  entrance. 

Q.  Yes,  well,  they  have  a  special  place  there 
with — roped  off  with  wire,  I  think,  or  chained  off 
for  the  baggage  to  be  delivered  to  them? 

A.     Yes,  that's  correct. 

Q.     And  the  airlines  pull  up  to  the  side  of  that  ? 

A.     Yes,  sir. 
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Q.  'I\.  Ilic  side  of  tliMt  place,  and  tlic  jreneral 
)ubli('  can't  drive  up  tliei-e  in  tliei?-  ears,  can  thfy? 
Exce[)t,  to  tlie  eiitraiiec  1<»  uidoad  and  load? 

A.     That's  l•i,^•llt. 

Q.  But  not  at  this  plaee  where  the  limousines 
oad  and  uidoad  ?  A.     No. 

Mr.  Wintei-:     ^Phat's  all. 

Mr.  Jones:     That's  all. 

The  Court:     We  will  take  an   intermission  now 
"or  ten  minutes. 
(Recess.) 

GEORGE  E.  HARRISON 

oroduced  as  a  witness  on  behalf  of  the  Plaintiffs, 
after  being  tirst  duly  sworn  was  examined  and  testi- 
fied as  follows: 

Direct   Examination 
By  Mr.  Jones: 

Q.  Would  you  state  your  name  in  full  to  the 
Re])orter  ? 

A.     George  E.  Harrison. 

Q.     Your  home?  A.     Seattle. 

Q.     AVhat's  your  occu])ation? 

A.     Station  manager.  Northwest  Airlines. 

Q.     How  long  have  you  held  that  job? 

A.  A})])roximately  in  Seattle  about  f(Uir  and  a 
half  years. 

Q.     All  the  time  has  it  been  the  same  position? 

A.     Yes,  the  same. 

Q.  Have  you  worked  there  then,  prior  to  Sej)- 
tember  30th,  1944. 
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A.     Yes,  I  went  to  Seattle  in  January  of  '43. 

Q.     And  have  been  in  this  position  since? 

A.     Yes,  sir. 

Q.  Would  you  briefly  state  whether  or  not  your 
duties  have  anything  to  do  with  limousine  service 
to  and  from  that  airport? 

A.  Only  in  regard  to  the  handling  from  the  air- 
port [22]  downtown — that  is,  supervising  the  per- 
sonnel who  order  the  transportation,  and  see  that 
the  passengers  are  dispatched  and  so  on. 

Q.  What  was  the  number — approximate  percen- 
tage of  flights  that  had  to  be  cancelled  that  your 
company  had  during  the  period  of  time  October 
10,  1941,  if  you  know  that  far  back,  if  not,  from 
1943  on  to  Sei^tember  30th  of  1944 — what  percentage 
of  flights  were  postponed  due  to  the  weather  con- 
ditions there? 

A.     You  mean  the  weather 

Q.     Just  in — relate 

A.  Approximately  five  to  ten  percent,  I  would 
say. 

Q.     I  beg  your  pardon? 

A.     Five  to  ten  percent. 

Q.  How  many  flights  a  day  did  your  company 
have  prior  to  September  30th,  1944? 

A.  Well,  when  I  came  to  Seattle  there  were  only 
two  trips  a  day;  within  two  or  three  months  there- 
after we  had  another  one,  and  shortly  thereafter 
another  one,  so  by  the  fall  of  '43,  to  the  best  of  my 
recollection  we  had  five  in  and  five  out — four  or  five. 
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Q.      I^'our  <»r  five  tnkc-offs  ;iii(l   laiuliiiK^? 

A.     Well,  tlml  would  Ix-  n  total  of  ten  each  day. 

Q.     Now,  were  there  any  times 

Mr.  Winter:  Mr.  Jones,  the  numher  [2:3]  of 
tliij^lits  and  sehcdnles  were  a  pretrial  exhibit,  the 
amonnt  of  tax  charged,  and  everything.  I  don't 
want  to  object,  but 

Mr.  Jones:  Well,  this  is  in  my  own  case,  so 
whatever 

The  Court:  Well  of  course  where  yon  have  stipu- 
lated as  to  certain  facts  it  is  unnecessary  to  make 
p7x>of  on  that  fact.  It  just  encumbers  the  record. 

Mr.  Jones:     All  right. 

Q.  Well,  wore  there  times  when  you  couhhrt 
use  Boeing  Field?  A.     Yes,  sir. 

Q.  What — have  j^ou  any  idea  what  jjercentage 
of  your  flights  took  off  from  fields  other  than 
Boeing? 

A.  Well,  1  guess  maybe  five — five  percent — ten 
percent. 

Q.  Have  you  any  way  to  check  or  give  us  an 
estimate  on  the  a7)proximate  number  of  your  air 
transportation  passengers  who  used  the  limousine 
service  ? 

A.     Fifty  to  sixty  percent  is  the  best  estimate. 

Q.  Who  designated  the  ]nckup  points  for  your 
company  in  the  down  town  Seattle  area? 

Mr.  Winter:     If  he  knows. 

Q.     If  you  know. 

A.  They  were  designated  by  our  district  traffic 
manager  in  [24]  conjunction  with  —  coTisultation 
with  us  at  the  airport. 
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Q.     With  who? 
A.     With  us  at  the  airport. 
Q.     Oh. 

A.  We  would  discuss  it  and  agree  on  where  the 
pickups  would  be  made. 

Mr.  Jones:     You  may  cross  examine. 

Cross-Examination 
By  Mr.  Winter: 

Q.  Of  course,  you  don't  know  what  discussion 
the  traffic  manager  had  with  the  Gray  Line  Tours 
prior — with  respect  to  the  pickup  stops,  do  you"? 

A.     You  mean  prior  to  my  coming  to  Seattle'? 

Q.  Prior  to  their  talking  to  you  out  at  the 
airport  *? 

A.     I  think  so,  sir. 

Q.  Were  you  with  them  when  they  had  their 
discussion,  if  any? 

A.  Well,  we  talked  about  them  before  we  would 
contact  the  G-ray  Lines. 

Q.  And  then  you  would  discuss  them  with  the 
Gray  Lines'?  A.     Yes,  sir. 

Q.  And  if  it  was  satisfactory  with  them,  and 
they — the  points  were  established,  is  that  right? 

A.     Yes,  sir. 

Q.  You  were  limited  to  a  certain  area  within 
which  you  could  [25]  designate  pickup  points. 

A.     Pickup  points  in  the  do\Ma  town  area,  yes  sir. 

Q.  And  you — as  a  matter  of  fact,  you  advised  all 
passengers  that  they  were  limited  in  the  outgoing 
trips  to  a  certain  area  to  let  passengers  off? 

A.     In  the  down  town  Seattle  area,  yes,  sir. 
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Q.  Wlicrc  \v;is  llic  tii;iiii  [Hckiip  [Htiiit  in  S(';ittl<', 
the  Olympic,  Tlotcl,  in  Ilic  (Utwn  town  aiva? 

A.  I  don't  know  that  you  would  call  it  neces- 
sarily a  main  one.  Tlicrc  were  nbout  two  oi-  three 
at  different  times. 

Q.  Well,  a  very  laru:e  majority  of  passengers 
did  use  that  i)lace  of  de])arture,  is  that  right* 

A.     At  the  Olympic'? 

Q.     Yes.  A.     Yes,  sii'. 

Q.  As  a  matter  of  fact,  ahout  seventy-five  per- 
cent, wasn  't  it  ? 

A.     That  sounds  reasonahle,  yes. 

Q.  And  then  you  had  sometime  ago — no,  wait  a 
minute.  You're  with  the  Northwest? 

A.     Northwest,  yes,  sir. 

Q.  You  have  an  office  in  th(^  01ym])ic  Hotel 
building?  A.     Yes,  sir 

Q.  And  that  is  one  of  the  ])oints  of  departure 
for  these  [126]     ])assengers'?  A.     Yes,   sir. 

Q.  Do  you  have  anything  to  do  with  the  paying 
of  the  transportation  of  passengers  on  cancelled 
ilights? 

A.  That  was  handled  by  the  agent  either  at  the 
down  town  office,  or  at  the  airport. 

Q.  I  see.  You  would  give  them  a — did  you  give 
any  statement  to  th(^  Gray  Lines  as  to  cancellations 
or  anything  of  that  nature? 

A.     We'd  give  them  an  order. 

Q.  And  did  you  make  any  charge  to  the  ]iassen- 
gers  when — for  any  trans])ortation  at  any  time  on 
these  airline  services? 

A.     Did  we  charge  the  passengers? 
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Q.     Yes,  at  any  time,  yes. 

The  Court :     You  mean  for  the  limousine  service  f 

Mr.  Winter:     Yes,  for  the  limousine  service. 

A.     No,  we  don't  charge  them  for  that. 

Q.  On  these  five  to  ten  percent  of  the  flights 
which  were  used — where  you  used  airports  other 
than  the  Boeing  Field,  who  paid  the  cost  of  trans- 
portation for  the  passengers  on  those  flights,  do 
you  know? 

A.  The  inbound  transportation  would  be  paid  by 
Northwest  Airlines.  [27] 

Q.     And  what  about  the  outbound? 

A.  Well,  if  we  used  the  Seattle-Tacoma  Airport, 
the  passengers  would  pay  the  normal  fare  of  their 
outgoing  trip. 

Q.  And  would  you  reimburse  the  Gray  Lines  for 
any  additional? 

A.     For  the  additional  fare. 

Q.    You  published  schedules  of  your  flights? 

A.     Yes,  sir. 

Q.     I  mean,  regular  time  schedules? 

A.     Oh,   yes. 

Q.  And  those  flights  were  scheduled  to  depart 
and  arrive  on  those  times?  A.     Yes,  they 

Q.  And  when  you  say  that  five  or  ten  percent  of 
the  flights  were  delayed,  that  was  because  of  weather 
conditions  ? 

A.  Well,  a  combination  of  weather  and  other 
conditions. 

Q.  Yes.  It  was  always  your  purpose  to  have  the 
flights  go  out  on  schedule?  A.    Yes,  sir 
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Q.  And  so  I'ar  as  liumanly  jK)ssil)l('  tlicy  did  ^o 
out  on  sc'hrdulc,  dcpcridintr  f>n  ronditions? 

A.     Oh,  yes. 

Q.  And  all  tlic  other  flights  the  otlici-  ninety-five 
i  percent  [28]  of  the  time  they  did  go  out  on  schedule 
and  arrive  on  schedule? 

A.  Well,  I  don't  know  about  the  arrival  on 
schedule;  they  departed  on  schedule. 

Q.  The  limousines  were  always  furnished  for 
the  particular  tlic^ht  and  w-ere  out  there  to  take  the 
passengers  that  came  in  on  an  incoming  flight,  is  that 
right  ? 

A.     According  to  our  orders,  yes. 

Q.  And  you  published  the  fares  on  the  limousine 
service  for  the  ground  service? 

A.     That's  in  our  pu])lic  transportation,  yes,  sir. 

Q.  And  you  showed  as  an  item  the  tax  included 
upon  those  fares,  didn't  you? 

A.     T  don't — yes,  I  believe  it  includes  the  tax. 

Q.  And  if  you  were  ever — its  your  experience 
if  you  were  ever  advised  by  a  passenger  that  it  was 
so  nuich  fare  |)lus  tax, — I  mean,  if  they  ever  asked 
you  what  the  fare  was  you  told  them  it  included  tax, 
if  they  asked  you,  didn't  you? 

Mr.  Jones:  Now  just  a  second.  I  have  sat  here 
and  let  you  go  a  h^ng  way  bey<^nd  the  direct  examin- 
ation. If  IMr.  Winter  wishes  to  make  this  witness 
his  own  we  have  no  objection,  but  I  think  the  cross 
examination   has  greatly  exceeded  the  direct. 

The  Court:     Let's  7miceed.  [29] 
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Q.  Did  you  ever  use  the  limousine  service 
yourself '? 

A.  I  don't  think  I've  used  it  more  than  twice 
in  the  last  four  years,  sir. 

Q.  Was  that  on  schedules  which  you  were  going 
to  meet  or  on  ingoing  or  outgoing,  on  planes,  or 
something  of  that  nature? 

A.  One  time  I  was  going.  The  time  that  I  recall 
I  was  going  from  town  to  the  airport  in  a  limousine 
carrying  another  airlines  passenger.  I  just  hap- 
pened to  be  available  to  go  at  that  time. 

Q.  Would  you  pay  your  transportation  for  that 
trip "? 

A.  Yes,  I  paid  transportation  for  that  trip  out 
to  the  airport. 

Q.    Yourself,  personally?  A.     Yes. 

Mr.  Winter:     I  think  that's  all. 

The   Court:     What  was  your  practice   when  an    j 
incoming  plane  was  greatly  delayed? 

The  Witness:  We  would — you  mean  as  far  as 
providing  transportation  ? 

The  Court:     Yes,  for  providing  transportation.      i 

The  Witness:     We  would  inform  the  Gray  Line    ^ 
Company  that  the  trip  would  be  delayed  and  the 
estimated  arrival  time. 

The  Court.  Did  you  inform  any  other  service 
of  that  fact? 

The  Witness:  Only  other  airlines  if  we  had  con- 
necting passengers. 

The  Court:     I  mean  any  other  taxi  service. 
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Tlio  Will  less:     No,  iio  ollici-  -Jaxi  service. 

Tlic  Court:     Tliat's  nil. 

Mr.  Winter:     That's  all. 

The  Court:  M?'.  Jones,  do  yon  have  any  other 
questions  ? 

Redirect  Examination 
By  Mr.  Jones: 

Q.  Each  time  that  a  limousine  is  to  come  to  the 
airport  with  passenc^ers  or  to  meet  a  plane,  was  the 
dispatcher  of  the  ])laintiff  conipany,  the  Gray  Line 
Tours,  notified?  A.     Yes. 

Q.     By  what  company? 

A.     By  Northwest  Airlines. 

Q.     That  was  tlie  case  in  all  trips'? 

A.     For  our  ])assengers,  yes. 

Mr.  Jones:     That's  all. 

Recross-Examination 
By  Mr.  Winter: 

Q.  Well,  would  >()U  notify  the  dispatcher  if  the 
plane  was  [31]  on  schedule?  It  wouldn't  be  neces- 
sary to  call  them,  would  it? 

A.     We  call  them  for  nil  trips. 

Q.  And  at  the  same  time  you  tell  them  the 
munber  of  passengers  that  were  expected  to  be 
using'  the  airline  service? 

A.     Yes,  how  many  we  exjiected  to  he  in. 

Q.  As  a  matter  of  fact  when  they  purchase  a 
ticket  you  ask  the  passengers,  whether,  for  example, 
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if  he  is  going-  to  Portland,  whether  he  is  going  to 

use  the  airline  service  down  there,  don't  you? 

A.     Yes. 

Q.    And  its  radioed  in  from  the  plane? 

A.     No,  sir,  not  radioed.  Its  transmitted  by  land 
line  teletype. 

Q.     Well,  the  information  is 

A.     Its  communicated. 

Mr.  Winter:  Communicated.    That's  all. 

(Witness  Excused) 


FRED  G.  MILLIGAN 

produced  as  a  witness  on  behalf  of  the  Plaintiffs, 
after  being  first  duly  sw^orn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
By  Mr.  Jones : 

Q.  Will  you  state  your  name  in  full  into  the 
record  ? 

A.     Fred  G.  Milligan,  M-i-1-l-i-g-a-n. 

Q.     Who  are  you  employed  by,  Mr.  Milligan? 

A.     Pan-American  Airways. 

Q.  Were  you  employed  by  them  from  October 
the  10th,  1941  to  September  30th,  1944? 

A.    Yes,  sir. 

Q.     What  was  your  job  during  those  years? 

A.  I  came  here  to  Seattle  from  Fairbanks  in 
May  15,  1940,  and  I  was  assistant  airport  manager. 

Q.     For  Pan-American?  A.     Yes. 
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Q.  Dm-iiiL;  lli.'il  |K'ri(»(l  of  lime  liow  many  fli^^hts 
iu  and  liow  inniiy  tlii;lits  out  it\'  I>oeing  Field  did 
you  liave  every  day  t 

Mr.  Winter:  I  think  we  have  sehednles  of  all 
those  flights,  Mr. 

A.     Well  it  varied  from  year  to  year.     [Ii3] 

Q.     Have  yon  got  schedules  for  each  period*? 

Mr.  Winter:     Well,  we A.     Jn  '41 


Mr.  Jones:  T'm  just  asking.  It  won't  take  him 
but  a  minute  to  answer. 

A.  Well,  it  would  vary  from  year  to  year.  In 
1941  we  only  had  three  planes,  so  we  made  four 
roimd  trips  a  week  to  Fairbanks. 

Q.     And  then  did  it  increase? 

A.  And  then  in  1942  we  started  our  Navy  con- 
tract, and  then  we  had  about  fifteen  planes  ruiming 
out  to  Adak. 

Q.     How  many  tri])s  a  day  then? 

A.  Well,  about  seven  tri])s  a  da}-  with  the  Navy 
contract. 

Q.     In  and  seven  out?  A.     Yes. 

Q.     Were  any  of  those  delayed  by  weather? 

A.  Practically  all  of  them — practically  all  of 
them  coming  in. 

Q.     And  what  about  going  out  ? 

A.  AVell,  I'd  say  they  got  out,  oh,  at  least  eighty 
percent  on  time. 

Q.     Twenty  per  cent  was  delayed  by  weather 

A.     Yes. 

Q.     going  out.     [34] 

Mr.  Winter:     No,  coming  in. 
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A.  Not  by  weather,  but  by  maintenance  and 
weather  both. 

Q.  Yes,  but  for  some  reason  or  other  there  were 
those  delays'?  A.     Yes. 

Q.  At  any  time  during  that  period  did  you  oper- 
ate out  of  some  other  field  than  Boeing? 

A.  Well,  at  the  start  of  the  war  we  were  oper- 
ating for  about  five  months  out  of  Paine  Field,  and 
we  also  operated  out  of  Bow  Lake  after  it  was 
completed. 

Q.     Is  Bow  Lake  the  Seattle-Tacoma 

A.     Yes,  the  Seattle-Tacoma  Airport,  yes,  sir. 

Q.  Can  you  give  an  estimate  of  the  approximate 
percentage  of  your  trips  that  operated  from  fields 
other  than  Boeing? 

A.     Oh,  I  think  about  five. 

Q.     Per  cent  ?  A.     Yes. 

Q.  Did  your  company  put  calls  in  to  the  dis- 
patcher of  the  Gray  Lines  ?  A.     Yes,  sir. 

Q.     For  all  trips? 

A.     For  all  trips,  coming  and  going. 

Q.  What — when  there  was  a  delay,  how  was  it 
handled  ? 

A.  Well,  it  was  handled  by  'phone.  I  would  call 
the  Gray  [35]  Lines'  dispatcher  and  tell  him  the 
conditions  of  the  weather,  and  sometimes — most  of 
the  time  it  wasn't  the  Seattle  weather  that  caused 
the  delay.  It  was  up  around  Alaska  where  it  was 
pretty  tough  flying,  and  probably  we  couldn't  get 
into  Port  Harvey  or  the  next  alternate,  so  we'd 
probably  be  late  two  or  three  hours  on  account  of 
that. 
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Q.     Were     your    flights    on     fall     din-in.[;-     those 

wcatJuT 

A.     Tho  r'l'cw  and  everybody  was  tliei'c 
Mr.  Jones:     You  may  eross-examine. 

Cross-Examination 
By  Mr.  Winter: 

Q.  In  1941  you  were  operating  re.c^ular  flijc^hts 
to  Alaska  for  the  ij^eneral  public,  were  you  not? 

A.     Yes,  sir. 

Q.  When  did  you — did  you  change  and  then  start 
operating  there  when  the  tlights  were  limited  to  mili- 
tary personnel? 

A.  We  Hew  our  civilian  equipment  to  Fairbanks 
and  Juneau,  and  we  flew^  the  Navy  ships  to  Adak, 
the  personnel  ordy, — Navy  personnel. 

Q.  Did  you  maintain  regular  scheduled  flights 
for  civilians  other  than  those  which  were  connected 
with  the  Army  or  under  priorities?  [36] 

A.  Yes,  sir.  Well,  no  I  would  say  those  that  we 
flew  were  civilians  who  had  priorities. 

Q.  I  see.  They  were  all  checked  by  the  govern- 
ment  

A.  All  checked  through  the  priority  board,  yes, 
sir. 

Q.  The  general  public  then  couldn't  use  the 
flights  without  getting 

A.     Without  getting  a  priority,  no. 

Q.  Then  you  say  about  eighty  per  cent  of  your 
flights  departed  on  schedule,  but  coming  from 
Alaska  a  goodly  portion  of  them  were  delayed? 


80  E.  Boyce,  et  al.  vs. 

(Testimony  of  Fred  G.  Milligan.) 

A.  Well,  i)ractically  darn  few  of  them  ever  got 
into  Seattle  within  25  minutes  of  schedule. 

Q.  You  would  always  notify  the  Gray  Line 
Tours  the  number — you'd  have  to  call  them  to  no- 
tify them  the  number  of  passengers  who  desired 
limousine  service? 

A.     No,  sir,  we  weren't  allowed  to. 

Q.     You  weren't? 

A.  We  weren't  allowed  to  tell  them  how  many 
passengers  were  coming  in  or  going  out. 

Q.  That  was  a  restriction.  Well,  I  mean  prior 
to  that  time  you  did? 

A.  Well,  the  navy  handled  most  of  the  passen- 
gers with  their  own  buses. 

Q.     I  see.  [37] 

A.  And  we  handled  the  passengers  that  had  pri- 
orities and  were  flying  as  commercial  passengers. 

Q.  Were  you  operating  under  the  same  contract 
or  arrangement  with  the  Gray  Lines  that  the  United 
and  the  Northwest  were  operating 

A.  Well,  we  never  had  any  contract.  I  know  we 
had  an  agreement  with  them. 

Q.     You  mean  a  written  contract  ? 

A.  I  don't  know  if  they  had  a  written  contract 
or  not. 

Q.     But  they  did  have  a  general  understanding? 

A.     They  had  a  general  agreement,  yes. 

Q.     Who  is  Mr.  Bernhardt? 

A.     He  was  assistant  traffic  manager. 

Q.     For  Pan-American  Airways? 

A.     Yes,   sir. 
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Q.  I'll  show  you  what  has  hoen  marked  for  iden- 
tification Dcfciidaiit's  PLxhibit  A-2. 

Mr.  Jones:  Now,  if  tlie  Conrt  })lease,  with  re- 
spect to  that  exliihit,  it  is  dated  March  8,  1945,  some 
six  months  after  tliis  ])eriod  of  time  had  ^one  })y 
that  we  are  interested  in  in  this  case.  1  tliink  that  it  is 
for  all  purposes  irrelevant,  incompetent  and  imma- 
tei-i.il.  Wv  have  no  desire  to  kee])  the  information 
that  tlie  letter  contains  from  the  Court.  For  that 
reason,  we  are  [38]  not  ^oing  to  make  any  objection 
to  it,  but  I  do  want  to  note  into  the  recoi'd  that  we 
do  not  feel  that  it  lias  any  bearing  on  the  outcome 
of  this  case. 

Q.  You  will  note  that  the  letter  refers  to  a 
change  of  pickups  and  departure  points. 

A.     That's  right. 

Q.  Did  the  pickuj)  and  departure  points  change 
from  time  to  time  under  an  agreement  with  the 
United  and  the  Gray  Lines? 

A.     Yes.    T  don't  know  about  the  United. 

Q.     Yes,  I  mean  the  Pan-American. 

A.     Yes,  they  changed  from  time  to  time. 

Q.  And  that  was  as  the  result  of  conferences  or 
agreements  between  the  ])arties? 

A.     That's  right. 

Q.  Passengers  were  never  consulted  about  what 
points  they  were  to  bo  picked  up  at.  were  they? 

A.     Yes,  I  always  called  them  personally. 

Q.  Yes,  but  you  told  them  at  what  points  they 
had  to  be  picked  up,  didn't  you? 

A.     I  told  them — I  gave  them  the  three  places. 
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Q,     Yes,  and  that  was  all  ? 

A.     That  was  all. 

Q.  And  they  couldn't  be  picked  up  anywheres 
else^  [39] 

A.  Well,  once  in  a  while  they  would  detour  like 
to  the  Roosevelt  Hotel  or  somewhere,  if  it  was  in 
the  downtown  district. 

Q.  But  that  was  the  exception  rather  than  the 
rule?  A.     That's  right. 

Q.  And  an  important  personage  might  be  picked 
up  at  some  place? 

A.     Yes,  we  picked  up  an  admiral. 

Q.  Yes,  that  was  then  the  Navy  was  running 
it — the  show,  is  that  right?  A.     Yes. 

Mr.  Winter:     That  is  all. 

Mr.  Jones:     That's  all. 

Mr.  Winter:  We  will  offer  in  evidence  Defend- 
ant's Exhibit  A-2. 

Mr.  Jones :  Now,  if  the  Court  please,  these  three 
witnesses  all  came  in  the  same  car  and  I  want  to 
try  and  let  them  all  go  back. 

The  Court:     This  exhibit  will  be  admitted. 

(Whereupon,  document  referred  to  was  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit A-2.) 

(AYitness  excused.) 

Mr.  Jones :  There  is  one  question  I  'd  like  to  ask 
Mr.  Dibble  before  he  goes  back.  He's  been  on  the 
stand  once,  and  may  I  call  him  again  ?   Mr.  Dibble. 
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ARTirUR  S.  DIIiliLE 
recalled  as  a  witness  on  lieliall'  of  tli<'  Plaintiffs,  was 
exaniinol   fui-tlx'T-  nnd  testified  as  follows: 

Direet  Examination 
By  Mr.  Jones: 

Mr.  Jones:  May  1  see  that  first  exhibit  that 
was  introdnced,  A-l? 

Q.  For  what  purpose  was  that  exhibit — is  that 
called  A-1?  A.     A-1,  yes,  sir. 

Q.     For  whot  purpose  was  Exhibit   A-1  made? 

Q.     Yes,  the  letter. 

Q.     Yes. 

A.     For  what  |)Ui-i)ose  was  the  letter  written? 

A.     Yes,  the  letter. 

A.  It  was  in  reply  to  an  inquiry  from  our  uen- 
eral  headquarters,  and  the  inquiry  requested  infor- 
mation, as  T  recall,  as  to  what  points  we  were 

Mr.  Winter:  Well,  now,  if  the  Court  please,  if 
he  is  .^oino-  to  talk  about  an  inquiry  on  a  written 
document,  I  think  it  should  be  produced. 

The  Court:  Oh,  he  may  uo  ahead  and  answer. 
Go  ahead,  ])lease. 

Mr.  Jones:     I  didn't  offer  it  in  evidence. 

Mr.  Winter:  You  are  asking  now,  and  the  Court 
has  permitted  it.  [41] 

The  Court:     Let's  proceed. 

A.  The  inquiry  requested  information  as  t<^  what 
points  were  being  used  at  that  time  to  pick  \\\^  ])as- 
sengers  in  the  city,  and  what  routes  were  used  gen- 
erally at  that  time,  between  the  Air}H>rt  and  the 
city,  and  this  is  the  reply  to  that  inquiry. 
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Q.  A¥as  that  reply  going  to  your  home  office 
just  as  it  is,  or  was  that  a  reply  from  the  gentle- 
man that  signed  it,  to  you? 

A.  No,  the  inquiry  was  directed  to  this  man,  with 
a  copy  to  me,  and  the  reply  was  directed  over  his 
signature  to  the  general  office  with  copy  to  me. 

Q.  Do  you  know  whether  the  plaintiffs  ever  got  a 
copy  of  that  letter — w^ere  the  Gray  Lines  provided 
with  a  copy  of  that?  A.     Not  to  my  knowledge. 

Q.  Did  you  at  any  time  in  your  capacity  since 
you  Iiave  been  in  this  position,  give  any  orders  to 
Gray  Lines  as  to  what  streets  to  travel? 

A.     No,  sir. 

Q.  Do  you  know  what  the  foundation  for  the  in- 
formation that  was  provided  in  that  letter — where 
the  gentleman  that  wrote  it  got  his  information? 

A.  Well,  it  would  either  be  through  his  own  per- 
sonal observation  as  to  the  routes  being  used,  or 
he  might [42] 

Mr.  Winter:  Now,  if  the  Court  please,  this  is 
going  into  conjecture  as  to  what  this  other  man  had 
in  mind. 

The  Court:  Oh,  he  may  answer  so  we  can  get 
along. 

Q.  Do  you  know  anything  about  w^here  he  got 
his  information?  A.     I  can't  say. 

Q.     He  was  your  subordinate? 

A.     That's  right. 

Q.  Well,  did  you  at  any  time  advise  him  of  that 
information  ? 

A.     Provide  him  with  this  information? 
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Mr.  Winter:     If  lie  recalls. 

Q.  Do  you  know  vvhetliei'  at  any  time  you  had 
i;iven  liim  the  information  that  was  |)Ut  in  the 
letter?  A.     I   don't   know. 

Q.     You  don't  recall? 

A.     No,  no,  I  don't  recall. 

Q.  All  the  information  that  you  had  about  the 
routes  that  were  used,  was  acquired  by  you  in  what 
maimer? 

A.  Through  observation,  or  inquiring  from  other 
people  in  owv  oroanization. 

Q.  Now,  I  believe  when  you  were  bein.a:  cross- 
examined  you  made  some  statement  substantially  to 
the  effect  that  at  the  time  this  letter  was  written, 
that  the  course  [43]  described  in  here  was  the  one 
laro'ely  in  use  at  the  time.  Will  you  explain,  over 
all  the  period  that  you  worked  for  the  company, 
from  the  time  you  worked  up  until  September  30th, 
'44,  as  near  as  you  can  recall  it  in  there,  whether 
the  use  of  one  street  would  shift — they  would  l)e 
on  one  for  a  while  and  then  another  for  a  while,  or 
just  how?  Just  tell  the  Court. 

A.  I  have  ridden  in  the  vehicles  myself,  in  both 
directions,  and  there  were  times  when  the  driver 
would  use  Fourth  Avenue,  other  times  when  he 
would  use  Airport  Way.  I've  had  conversations 
wdth  him  as  to  why  he  might  at  one  time  prefer  one 
to  the  other. 

Q.  You  don't  need  to  repeat  the  conversation, 
No\v,  have  you  ever  observed  youi*self — have  you 
ridden  quite  a  lot?  A.     Yes,  I  have. 
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Q.  Have  you  observed, — made  any  determination 
in  your  own  mind  as  to  what  percentage  of  times 
over  the  overall  picture,  that  thej^  would  be  going 
one  course  as  against  the  other  ? 

Mr.  Winter:  Now,  if  the  Court  please,  I  sub- 
mit  

The  Court:     The  objection  will  be  overruled. 

Mr.  Jones :     It  is  limited  to  his  own  experience. 

The  Court:     Don't  argue  with  counsel. 

Mr.  Jones:     Sir? 

The  Court :  Counsel  should  not  argue  with  coun- 
sel. Address  your  remarks  to  the  Court  rather  than 
to  counsel. 

Mr.  Jones :     Pardon  me. 

The  Court:  The  objection  will  be  overruled.  Pro- 
ceed. 

Q.     Have  you  observed? 

A.  As  near  as  I  can  say  it  would  be  about  fifty 
per  cent  of  the  time. 

Cross-Examination 
By  Mr.  Winter: 

Q.  You  didn't  go  to  the  company  in  1943 — until 
1943,  did  you,  to  United?  I  say,  you  didn't  come 
here  to  Seattle  with  United  until  1943  ? 

A.     That's  correct,  I  transferred  in  1943. 

Q.  And  you  don't  know  what  arrangements  as  to 
routes  or  anything  else  happened  before  that  time? 

A.     Only 

Q.     Of  your  own  knowledge? 

A.  Only  from  information  given  me  by  my  pred- 
ecessor. 
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i}.  I-JnJ  of  yoiii-  own  knowlcdp^o  you  don't  know 
anytliin.n-  about  it,  except  wliat  somebody  bas  told 
you'?  [45] 

A.  No,  not  tbroui;b  direet  observation,  I  wasn't 
bere. 

Q.  Well,  you  don't  know  wbat  a^reemc^nts  miubt 
have  been  made  before  that  time  whieh  were  still  })e- 
ing  followed,  do  you? 

A.  Only  wbat's  contained — may  be  contained  in 
conversations, 

Mr.  Winter:     That's  all. 

Ri'direet  Examination 
By  Mr.  Jones: 

Q.  If  there  were  any  designations  of  I'outes  that 
were  made  ])rior  to  when  you  got  there,  would  they 
have  been  in  your  files,  or  some  notation? 

Mr.  Winter:  I  don't  know  bow  he  would  know 
that. 

Mr.  Jones:     Well,  he  would  know. 

Mr.  Winter:  Wbetber  they  would  still  be  there, 
or  not. 

Q.     Well,  were  they  in  your  files  ? 

A.  It  is  customary  to  give  those  instructions  to 
Gray  Lines  in  writing  when  requesting  a  change  in 
route,  or  pickup  point,  and  I  think  there  would  be 
such  corresi)ondence  in  the  files  that  were  left. 

Q.     Was  there  any  suchf 

A.     I  can't  say. 

Q.  You  have  never.  If  it  has,  it  made  no  differ- 
ence to  you  [4()]  whether  or  not 
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Mr.  Winter:  A¥ell,  now,  if  the  Court  please,  its 
argumentative. 

The  Court:  I  think  the  last  question  is:  How 
many  recognized  or  standard  routes  are  there  be- 
tween Boeing  Field  and  downtown  Seattle  ? 

A.  I  would  say  there  are  only  two  possible  routes 
for  minimum  driving  time.  One  would  be  Fourth 
Avenue,  the  other  Airport  Way. 

The  Court:  And  is  Fourth  Avenue  on  Highway 
99? 

The  Witness:     It  is  now. 

The  Court:  But  during  the  war  period  High- 
way 99  was  closed. 

The  Witness :  Part  of  the  way  I  think  it  was  ob- 
structed,  yes. 

Mr.  Jones:     That's  all.    Thank  you  very  much. 

The  Court:  It's  now  time  for  the  noon  intermis- 
sion, so  we  will  take  an  intermission  until  1:30 
o'clock. 

(Witness  excused,  and  recess.)  [47] 


1:30  o'clock  P.M. 

AUGUST  H.  WENCK 

produced  as  a  witness  on  behalf  of  the  Plaintiffs, 
after  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Jones: 

Q.     Will    you    state    your    full    name    into    the 
record?  A.     August  H.  Wenck. 
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Q.     What  is  your  connection  with  the  plaintiffs 
in  this  case? 

A.     T'lii  a  thiid  owiici-  of  the  Gray  Lines. 

Q.     And  tiie  otlier  two  plaintiffs,  Mr.  Royce — E. 
Royce  and  B.  Royce  are  yoni*  ])aTtners? 

A.     That's  ri,uht. 

Q.     And  ])rior  to  tliat  the  Gray  Line  Tours  was 
a  Washington  corporation?  A.     That's  ri,e^ht. 

Mr.  Jones:  Now,  I  don't  think  that  it  makes 
any  difference  in  the  theory  (^f  tliis  case — I'm  sure 
it  doesn't,  I've  just  called  counsel's  attention  t<>  it. 
We  may  not  have  been  accurate  this  morning  as  to 
the  date  that  it  went  over  from  a  partnership — from 
a  corporation  to  a  partnershi|).  After  the  noon — at 
noon,  [48]  after  the  morning-  session  was  over,  our 
anditor,  Mr.  Bi-ent,  called  attention  to  the  fact  that 
the  stiimlation  that  Mr.  Winter  and  I  entered  into 
in  court  this  morning-  was  not  technically  accurate; 
that  the  contract,  which  by  the  way  I'll  offer  in  evi- 
dence right  now,  pretrial  exhibit  4,  and  have  it 
marked  as  a  })laintiff's  exhibit — Plaintiff's  Exhibit 
1 — you  are  familiar  with  it,  Mr.  Winter.  That  was 
made  out  in  May  as  a  corporation  instrument:  but 
that  the  ])artnership  went  into  effect  on  the  follow- 
ing July  and  that  it  was  due  to  clerical  error  on  the 
part  of  the  bookkeeper  that  made  up  the  forms  of 
the  returns,  that  these  were  showii  for  the  first  seven 
returns  as  corporation  returns.  It  should — they 
should  have  been  partnership  returns  all  that  time, 
but  under  either  theory  the  result  would  be  the 
same  in  this  case. 
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Mr.  Winter :  They  wouldn  't  make  any  difference 
in  view  of  the  stipulation. 

The  Court:     That's  July  of  what  year— of  '42? 

Mr.  Jones :     Of  '41. 

Mr.  Winter:  That's  what  they  tell  me.  I  don't 
know  that.  I  don't  think  it  makes  any  difference, 
even  though  Mr.  Wenck,  as  former  president,  signed 
these  returns  showing  that  the  corporate  business. 

Mr.  Jones:  They  were  signed  as  general  [49] 
manager. 

Mr.  A¥inters:  Yes,  but  I  say  it  bears  the  corpo- 
rate name. 

Q.  Now,  then,  your  job  in  the  partnership — 
your  title  in  the  partnership  was  what,  Mr.  Wenck? 

A.     General  manager. 

Q.  And  at  all  times  since  the  partnership  came 
into   existence,    have   you   been   general   manager? 

A.     That's  right. 

Q.     You  are  also  connected  with  Yellow  Cab? 

A.     Yes. 

Q.  And  are  you — which  company  do  you  spend 
most  of  your  time  with?  A.     Yellow  Cab. 

Q.  And  you  have  in  Gray  Line  Tours  some  as- 
sistant managers?  A.     Yes. 

Q.     And  a  traffic  manager?  A.     Yes. 

Q.     And  who  is  the  assistant  manager? 

A.     Mr.  Stratten. 

Q.  And  Mr.  Stratten  was  working  for  you  in 
1941?  A.     Yes. 

Q.     And  then  he  was  in  the  army  a  while? 

A.     That's  right. 
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Q.     He  I'ctuinc.lV     [.lO] 

A.     That's  ri^rht. 

Q.     He's  with  you  now'?  A.     Right. 

Q.  You  wci'o  a  f)artner  and  ireneral  manatrf'T 
from — particularly  Oetoher  10,  1941,  to  and  includ- 
ing September  30,  1944?  A.     Yes. 

Q.  This  line  of  sight  seeing  cars,  that's  separate 
from  the  air])lane  limousine  service? 

A,     It's  a  different  type  of  service. 

Q.     And  it's  different  from  the  general  service? 

A.    Yes. 

Q.  All  right.  But  they  are  all  handled  by  Gray 
Lines?  A.     That's  right. 

Q.  During  the  time  I  mentioned,  from  October 
10th,  1941,  to  and  including  September  30th,  1944, 
3'our  limousines  were  used  to  convey  passengers, 
were  of  what  seating  capacity  ? 

A.     Seven-passenger  cars. 

Q.  And  those  were  the  ones  involved  in  this  liti- 
gation? A.     That's  right. 

Q.  Now,  are  you  familiar  with  the  way  the  oper- 
ation was  conducted  from  the  start  of  the  trip  to 
the  airport,  and  from  the  start  of  the  trip  at  the 
air])ort  back  to  town?  A.     Yes. 

Q.  Would  you  explain  how  a  vehicle  would  get 
started  on  its  [51]  way  in  making  one  of  those 
tri})s? 

A.     Well,  the  vehicle  would  first 

Mr.  Winter:  Are  you  reading  from  something, 
Mr.  Wenck  ? 

The  Witness:     No,  just  this 
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Mr.  Winter :     Is  that  your  contract  1 

The  Court:     That's  the  exhibit. 

A.     The  thing  you  just  gave  me. 

Mr.  Winter:     The  contract? 

The  Court:  It  should  be  back  in  the  Clerk's 
hands.    He  just  happens  to  be  holding  it. 

The  Witness:     Shall  I  lay  it  down"? 

The  Court:  Yes,  the  bailiff  should  put  it — just 
hand  it  back  to  him. 

The  Witness:  Now,  what  was  the  question — 
How  we  operate  this  service?  Well,  the  dispatcher 
at  the  Gray  Line  garage  instructs  the  driver  where 
to  go.  In  other  words,  the  dispatcher  first  receives 
an  order  from  an  airline  office  advising  him  to  send 
a  car  or  a  number  of  cars  to  pick  up  a  certain  num- 
ber of  people  at  a  certain  place,  and  the  dispatcher 
in  turn  gives  that  driver  that  information  and  he 
proceeds  on  his  way. 

Q.  And  how  do  they  start  at  the  other  end,  Boe- 
ing Field? 

A.  Well,  the  dispatcher  always  knows  how  many 
fares  or  what  car  there  is  at  the  field,  and  when  the 
car  arrives  [52]  at  the  field  and  after  he  completes 
his  transaction,  that  is  by  delivering  the  passengers  ; 
he  took  out,  he  calls  the  dispatcher  to  find  out  what 
his  next  move  will  be,  whether  he  stays  and  waits 
for  a  plane  or  whether  he  comes  back  into  tow^n  for 
another  load  of  passengers  to  take  to  the  plane. 

Q.  Does  the  driver  make  any  trips  in  either  di- 
rection without  an  order  from  the  dispatcher? 

A.     He's  not  supposed  to. 
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Q.  And  do  yon  know  whotlici-  tlic  disfjatcher — do 
you  know  wIioto  tlie  disf)at('h('r  ^ets  his  information 
with  T'cspoct  to  wlicn  and  wlicrc  to  sond  the  car? 

A.     Fi'om  one  of  tlie  airlines  offices. 

Q.  Does  he  send  out  any  trips  without  a  com- 
munication from  the  airlines'? 

A.     I  don 't  believe  so. 

Q.  Now,  did  the  airlines — did  any  of  the  air- 
lines specify  to  the  Gray  Line  the  route  to  follow? 

A.     Not  to  my  knowledge. 

Q.  Had  the  Gray  Lines, — well,  who  w^ould  have 
been  the  person  they  would  have  given  it  to  if  they 
were  specifying  the  route. 

A.  Well,  the,y  would  discuss  those  things  with 
me. 

Q.  All  right.  Did  your  company,  the  plaintiffs  in 
this  case,  specify  to  the  drivers  what  streets  to  use 
in  [53]  going  to  and  from  the  business  district  and 
the  airport?  A.     No. 

Q.     Do  >'ou  know  what  streets  your  drivers  use? 

A.  Well,  I  knoAv  there  are  only  two  main  streets, 
once  they  get  down  to  the  south  end  of  town,  say 
Dearborn  Street,  they  can  either  go  out  Fourth 
Avenue  South  to  Racine  Street  and  then  over  to 
Airport  Way  and  continue  on  through  Georgetown 
into,  or  over  to  the  Boeing  Airport,  or  else  they  can 
come  down  any  other  street  in  town  from  the  Water- 
front on  up  to  aliout  Sixth  Avenue  and  get  to  Dear- 
born Street  and  then  go  out  Alaska  Way.  We  don't 
care  which  wav  tliev  jzo. 
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Q.  Are  there  any  factors,  that  you  know  of,  that 
influence  or  go  to  determine  which  of  those  streets 
the  drivers  follows? 

A.  Well,  I  suppose  getting  out  of  the  down- 
town area  is  governed  by  traffic  and  no  left  turns 
and  that  sort  of  thing,  and  I  think  that  more  or 
less  governs  what  street  he  goes  south  on  until  he 
gets  down  to  say  Dearborn  Street  and  then  he  makes 
a  decision  whether  he  is  going  Fourth  South  or 
go  out  Airport  Way. 

Q.  Does  it  make  any  difference  to  you,  in  other 
words,  is  the  Company  or  the  plaintiffs  concerned 
with  which  way  they  go?  A.     No.  [54] 

Mr.  Winter:  Well  I  submit,  if  the  Court  please, 
he  is  leading  the  witness  all  over  the  place. 

The  Court :  He  may  answer.  We  will  get  along 
and  save  a  little  time. 

The  Witness:     It  makes  no  difference. 

Q.  Now,  has  any  public  authority,  the  town,  the 
City  or  the  State  of  Washington  specified  a  rou^e 
for  your  company?  A.     No. 

Q.  Do  you  hold  from  the  State  of  Washington — 
I  believe  you  call  it  in  this  state  your  Department 
of  Public  Works — maybe  they've  changed  it  to  the 
Department  of  Public  Service — one  or  the  other, 
or  both,  do  you  hold  any  certificates  of  convenience 
or  necessity  from  such  department? 

A.     Not  during  that  period. 

Q.  Well,  have  you  ever  held  one  for  that  par- 
ticular run  from  town  to  the  Boeing  Field? 

A.    No. 
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Q.     At  no  Www.i  A.     No. 

Q.  Did  youi*  company  at  any  time  ever  advertise 
in  the  i)apcr  or  by  jjostcr  or  in  any  other  nunmer, 
your  service  foi'  tlie  airline  eornpanies V 

A.     No.     [');')] 

Q.  What  i)assengers  are  transported  in  thi.s  air- 
line limousine  service? 

A.  Airlines'  passengers  and  airlines'  emidoyees, 
such  as  stewardesses  and  crews  they  call  them,  the 
pilots,  copilots  and  that  sort  of  thing. 

Q.     How  about  the  general  public?  A.     No. 

Q.  We've  talked  a  good  deal  about  the  down 
town  district  of  Seattle,  with  respect  to  the  airlines 
and  your  company's  understanding  of  the  term 
*'down  town  district  of  Seattle."  What  were  the 
boundaries  ? 

Mr.  Winter:  If  the  Court  please,  the  contract 
is  in  evidence  and  designates  the  boundaries  and 
all  of  this  and  it's  in  the  jjretrial  order.  I  don't 
see  the  necessity  for  going  into  all  of  this. 

Mr.  Jones:     Very  well. 

The  Court:  It  is  unnecessary  to  go  into  the 
matter  again  if  it  is  covered  by  stipulation. 

Mr.  Winter:  And  the  contract,  Exhibit  1,  which 
was  just  introduced  in  evidence. 

Mr.  Jones:  I  am  perfectly  willing  to  stand  by 
the  contract  Ixiuudaries,  but  did  you  have  con- 
tracts— written  contracts  witli  Northwest  oi-  with 
Pan-American? 

The  Witness :     We  did  not.     [56] 

Q.     Now  then,  the  boundary  as  spe(^itied   in  the 
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contract  that  Mr.  Winter  has  referred  to,  which  is 
Plaintiff's  Exhibit  1,  was  the  same  boundary  that 
is  stated  in  there,  was  also  the  final  boundary  with 
respect  to  the  two  other  airlines'? 

A.     That's  right. 

Q.  Did — I'm  not  sure  whether  my  question  was 
confined  to  one  airline,  but  did  any  of  those  three 
airlines  specify  a  route'?  A.     Oh,  no. 

Q.     Did  they  have  the  power  to? 

Mr.  Winter:     Now,  just  a  moment. 

The  Court:  I  think  perhaps  that  is  calling  for 
a  conclusion. 

Mr.  Jones:  Well,  if  the  Court  please,  if  this 
contract  here,  it  governs  it  for  the  United,  but  I 
have  to  find  out  because  there  was  no  written  con- 
tract with  the  other  two. 

The  Court:     He's  answered  and  we'll  get  along. 

Mr.  Jones :     Get  at  it  this  way : 

Q.  How  were  the  points  or  places  in  the  busi- 
ness district,  where  you  would  pick  up  passengers, 
how  were  they  specified'? 

A.  Oh,  we  would  usually  have  a  discussion  about 
the  situation  as  to  how  the  airlines  wished  their 
people  serviced  and  we'd  try  to  cooperate  and 
comply  with  their  wishes.  [57]  Sometimes  we'd 
pick  up  at  various  hotels,  other  times  we'd  pick  up 
only  at  one  or  two  or  three  places. 

Q.    Were  they  ever  changed? 

A.     From  time  to  time,  yes. 

Q.  Well,  who  had  the — we'll  let  the  contract 
speak  as  far  as  the  United  is  concerned.     Confining 
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Iliis    (jucslioii     to    llic     Noi'tliwest     and     tlic     I*an- 

Americau,  as  Ix'tweeri  y<nir  conipaiiy  and  lliosc  two 

conipanies,  was  there  ajiy   uriderstaMdin^  witli   re- 

speet  to  wlio  eoiild  desii^iiate  the  j)oints  of  ])iekup'? 

A.  Well,  the  airlines  rompanies  woidd  designate 
the  points  of  pickup. 

Q.  Well,  was  it  within  their  power  or  your 
a.£:reenient  in  arranp^ing  with  them  to  do  that? 

A.  Well,  we  had  a  verhal  agreement  that  we 
would  do  that  sort  of  thing  for  them. 

Q.     Wherever  they  wanted  you  to? 

A.     Certainly. 

Q.  Now%  did  you  ever  puhlish  yourselves — I 
asked  you  ahont  advertisements.  Now  I  am  s})eak- 
ing  about  schedules.  Did  you  ever  puhlish  or  ]X)st 
schedules  of  your  departures  from  the  airport  or 
from  the  pick  up  points  in  the  down  town  area  for 
the  use  and  ])erusal  of  the  general  puhlic? 

A.     No. 

Q.  What  uovcrns  tlu^  times  of  your  departures 
from  either  end  ?     [58] 

A.  The  information  that  would  be  passed  on 
to  us  by  the  various  airlines,  iustructins:  us  what 
to  do  and  where  to  go  and  when. 

Q.  Did  you  run  trips  without  getting  those  in- 
structions ?  A.     No. 

Q.  Now  you  began  ]iaying  this  tax  the  exhibit 
shows,  sometim(^  in  January  or  thereabouts,  early 
in  1942.  Ho^v  did  you  start  to  ])ay  this  tax?  Why? 
Tell  us  the  circumstances. 

A.     AVcll,  as  T  recall,  it  seems  like  there  was  some 
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mention  made,  an  article  in  the  newspapers  saying 
that  there  would  be  a  transportation  tax  becoming 
effective  at  a  certain  time,  and  Mr.  Stratten  and  I 
discussed  it,  as  I  recall  it  at  that  particular  time, 
and  so  we  decided — I  think  it  was  gi\e  per  cent 
at  first  that  we  would  raise  our  rates  from  seventy- 
five  to  eighty  cents,  in  order  to  be  protected  in  the 
question  of  tax,  and  that  continued  on  and  until  a 
later  date  we  were  advised  that  the  tax  did  not 
apply. 

Q.  Did  you  ever  consult  attorneys  at  any  time 
prior  to  making  your  bookkeeping  entries  concern- 
ing this  tax?  A.     No. 

Q.  Had  the  tax — when  did  you  consult  first  or 
have  any 

Mr.  Winter:  I  don't  see  the  materiality  for 
this  line  of  questioning,  if  the  Court  please.     [59] 

The  Court:     Oh,  he  may  answer. 

Q.  When  did  you — when  were  you  first  advised 
that  the  tax  did  not  apply? 

A.  I  don't  recall  the  exact  date.  About  the  time 
we  stopped  paying  it — was  that  in   '44? 

Q.  Have  you  paid  taxes  since  you  got  that  ad- 
vice? A.     Not  on  the  seven-passenger  cars. 

Q.     Now 

Mr.  Jones:  There  are  exhibits  in  evidence  which 
I  think  I  will  ask  Mr.  Winter,  if  I  may,  do  the 
exhibits  show  the  method  of  keeping  books  clear  up 
to  the  present  time? 

Mr.  Winter:     What  do  you  want  to  know? 

Mr.   Jones:     Do  the   exhibits   that  vou   have   in 
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evidence  show  tlic  mctlKKl   of  keeping  })()oks  ;iffer 
they  stopped  payiug  the  tax?     Do  they  still  show 
liow  the  })ookH  were  kept? 

Mr.  Wiuter:  We  only  iutrodueed  in  evidence 
the  hooks  during  the  pei'iod  here  involved,  and  I 
think  they  show.  It  is  in  the  stipulation,  the 
method  of  books,  and  the  exhibits  are  referred  to, 
and  the  whole  thing  is  in  there. 

Mr.  Jones:     Just  one  second,  let  me  look  at  that. 

Mr.  Winter :    It  starts  in  Paragraph  XVI,  page  6. 

Mr.  Jones :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Winter : 

Q.  Now,  Mr.  Wenek,  under  your  agreement  with 
the  United — your  written  agreement  with  United 
and  you  say  you  had  oral  agreements  with  the  other 
companies,  were  their  agreements  substantially  to 
the  same  effect  orally,  as  the  written  agreement 
with  United? 

A.  In  other  words,  if  we  did  something  for 
Ignited  we'd  naturally  do  it  for  the  others  the  same 
way. 

Q.  And  under  your  agreement  with  Ignited  you 
understood  that  you  had  to  maintain  or  liave  busses 
available  to  meet  every  outgoing  flight  and  every 
incoming  flinht,  according  to  the  schedules  fin*- 
nished  you,  is  that  right  ? 

A.     We  agreed  to  give  service. 

Q.    Yes.  A.    Yes. 
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Q.  And  the  United,  the  Northwest  and  the  Pan- 
American  furnished  you,  as  they  changed  their 
schedules,  with  copies  of  their  schedules,  didn't 
they"? 

A.     We  always  knew  what  the   schedules  were. 

Q.  Yes.  As  a  matter  of  fact  they  furnished 
you  schedules  so  you  could  give  your  drivers,  didn't 
they?     [61] 

A.  I  don't  think  they  were  ever  given  the 
drivers. 

Q.  The  drivers  could  give  them  to  the  passen- 
gers? 

A.  Well,  if  they  did  that  it  is  something  that  I 
know  nothing  about  it. 

Q.  Yes.  They  never  offered  you  one  like  they 
have  me? 

A.  I  got  it  in  the  mail  whenever  there  was  a 
change. 

Q.  I  see.  Well,  if  planes  were  leaving  at  8:00, 
9:00,  10:00,  11:00  and  12:00  in  the  morning  from 
the  United,  you  knew  that  you  were  required,  if 
there  were  any  passengers,  to  make  those  schedules 
on  those  particular  hours,  didn't  you? 

A.  We  knew  that  when  we  were  called  from  the 
airlines  if  there  were  passengers  to  be  moved,  that 
we  would  move  them. 

Q.  Well,  you  were  familiar  with  those  four  or 
five  regular  hourly  flights,  weren't  you? 

A.  We  had  a  pretty  good  idea  when  to  expect 
a  call. 

Q.     Yes,  and  when  it  was  good  weather  and  it 
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was   roasoiial)l<*   io   assume    lliat    tlic    fli^lits    would 
leave;  on   selie<lule,   I   mean   the    Navy   Hi^lits,   isn't 
that  ri.trjit? 

A.     Usual ly,  when  the  weather  was  ^ood. 

Q.  And  you  would  so  ari'an^e  the  affairs  of  youi* 
company  so  that  you  could  liave  the  first  bus  service 
for  each  one  of  those  schedules,  as  you  agreed  to 
under  your  contract? 

A.  We  were  prepared  at  all  times  to  give  serv- 
ice, regardless  [()2]  of  weather. 

Q.  In  other  words,  sufficient  cars  or  busses  you 
w^ere  required  to  provide  for  each  such  trip  under 
your  contract,  isn't  that  right? 

A.     If  it  was  humanly  possible  to  ])rovide  it. 

Q.  And  additional  cars  and  })usses  were  }>ro- 
vided  when  it  was  re(juired  by  the  United,  or  those 
other  companies,  is  that  I'ight  ? 

A.     A^Hiat  do  you  mean,  additional  cars? 

Q.  Well,  in  your  contract  it  says  sufficient  cars 
or  busses  shall  be  ]trovided  by  Gray  Lines  for  eaeh 
such  tri]),  and  additional  cars  or  busses  shall  be 
provided  when  re(|uested  by  Ignited  as  provided 
herein. 

A.  Providing  we  had  the  equipment  to  do  it 
with. 

Q.     And  then  you  would  furnish  yellow  cabs? 

A.     That's  right. 

Q.  You  being  connected  with  the  Yellow  Cab 
Company,  of  course,  you  ]irovided  yellow  cabs,  is 
that  correct? 
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A.  That's  right.  I  wouldn't;  the  dispatchers 
would  handle  that. 

Q.  Did  you  discuss  with  the  airlines  any  time 
when  points  of  departure  were  changed? 

A.     Did  I? 

Q.    Yes.  A.     No.     [63] 

Q.     Well,  who  handled  that  for  your  company? 

A.  Our  dispatchers  and  their  dispatchers  would 
probably  talk  about  schedule  changes  and  things  of 
that  kind. 

Q.  And  you  say  there  were  only  two  practical 
ways  of  going  down  to — going  out  to  the  airport 
from  the  city  center? 

A.     I  don't  know  of  any  other  way  to  go. 

Q.  And  depending  on  road  conditions,  they 
would  go  out  either  one  or  the  other? 

A.  We  weren't  concerned  which  way  the  boys 
went. 

Q.  Well,  of  course  3^ou  were  concerned  if  they 
made  a  detour  by  way  of  Tacoma,  wouldn't  you  be? 

A.     Well,  yes,  that's 

Q.  And  you  were  concerned  if  they  went  up 
beyond  Seventh  Avenue  and  tried  to  go  up  out 
over  Rainier  Avenue,  and  then  up  over  the  hill? 

A.     They  couldn't  get  there  that  way. 

Q.  They  couldn't  go  out  Rainier  Avenue  and 
then  up  over  the  hill  to  the  airport? 

A.  Oh,  yes,  it  would  take  probably  three  or  four 
times  as  much  time  to  do  it. 

Q.  And  what  time  did  you  limit  them  from  the 
Olympic  Hotel  to  the  airport? 
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A.     R('as()nal)lo  sale,  driving  time. 

Q.     Woll,  what  was  youi-  sclicdule? 

A.     Wv  diflii't  liave  any  scliedulc.     [64] 

Q.  WoU,  wliat  was  the  time  the  passenger  was 
required  to  l)e  at  the  01yTny)ir  TTotcl  for  limousine 
service  to  tlie  airport? 

A.  Oh,  hack  in  those  days  1  tliiiik  we  had  some- 
thing like — it  was  either  forty  or  forty-five  minutes. 

Q.     That  was  the  limit,  wasn't  it? 

A.  Well,  that's  what  they  tried  to  have  the 
people  ready  so  that  they  would  get  out  there  in 
time  to  get  almard  the  ]>lane. 

Q.  And  did — were  you  aljle  to  increase  the — or 
lessen  the  time  in  which  it  took  to  go  out  to  t1ie 
airport  ? 

A.  I  think  they  hoi)e  now  to  do  it  in  about 
thirty-five  minutes. 

Q.  In  the  event  there  were  two  limousines  wait- 
ing to  ])ick  u])  |)assengers  at  the  departure  point, 
is  it  customary  for  one  of  tlu^  limousines  to  wait 
for  the  other  and  go  out  together,  more  or  less? 

A.  Honestly,  I  can't  tell  you  how  that  operates. 
The  men  do  that  with  the  dis])atchers.  I  don't 
stand  there  and  see  how  they  handle  that  particular 
detail. 

Q.  Well  has  all  your  testimony  been  what  tlie 
dispatcluu's  and  the  men  have  told  you  about  how 
they  handle  it? 

A.     Well,  about  some  of  the  minor  details,  yes. 

Q.  Now  you  say  that  not  during  this  period  you 
had  a   certificate   of   ]mblic   necessity,   convenience 
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and  i^ublic  necessity.     What  period  did  you  have 

such  certificate?     [65] 

A.     Of  convenience  necessity? 

Q.    Yes. 

A.  We  just  recently  were  issued  one  for  the 
Bow  Lake  Operation. 

Q.     The  Bow  Lake. 

A.     We  never  had  one  before. 

Q.  Well,  of  course  that's  an  operation  that  is 
outside  of  the  city  limits'? 

A.    Yes,  that's  right. 

Q.     And  it  comes  within  their  jurisdiction? 

A.     It  comes  within  the  State  regulations. 

Q.    Yes.    And  in  the  city,  of  course 

A.     The  city  regulations. 

Q.  Now,  with  respect  to  the  collection  of  this 
fare.  It's  a  fact  that  every  time  the  tax  increased 
you  furnished  your  drivers  with  a  statement  of  the 
fare  and  the  amount  of  tax  which  was  then  operat- 
ing, didn't  you?  A.     That's  right. 

Q.  And  they  were  given  to  each  one  of  the  driv- 
ers at  that  time? 

A.     The  driver  was  told  what  to  collect. 

Q.  Yes.  And  also  a  schedule  was  maintained  in 
the  office?  A.     What  do  you  mean,  a  schedule? 

Q.  Well,  you  had  the  schedule  in  the  dispatch- 
er's office. 

A.     Of  the  charge,  you  mean?     [66] 

Q.     Yes.  A.     The  fare? 

Q.     Yes,  table  of  fares. 

A.     Well,  everj^one  knew  that. 
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Q.  Yes.  Whenever  you  clianpfed  your  fare  did 
you  discuss  i1  with  the  United,  the  Northwest  Jiiid 
the  Pan-American  i)('oi)le  ? 

A.  I  tliink  we  did,  we  probahly  tohl  them  wc 
were  goin^  to  cliar^e  eighty  cents  or  whatevei"  the 
fare  was. 

Q.  And  of  course  your  hillings  to  those  com- 
panies showed  the  seventy-five  cents  plus  tax? 

A.    Yes. 

Q.  And  yonr  contract  called  for  seventy-five 
cents'?  A.     I  tliink  that's  right. 

Q.  And  that  has  been  your  charge  ever  since 
the  contract  went  into  effect? 

Mr.  Jones:  Tf  your  Honor  please,  the  order 
covers  it  and  it  is  not  quite  that  way. 

Mr.  Winter:  He  just  said  it  was — 75  cents  has 
been  their  regular  fare. 

Q.  That's  with  the  exception  of  the  two-cent 
break  in  the  tax  that  occurred  in  19 — when  the  tax 
was  fifteen  cents — I  mean  ten  cents,  isn't  that  right? 

A.     I  think  it  started  off  at  five,  ten  and  fifteen. 

Q.  Yes,  I  know  but  the  fare  has  always  been 
seventy-five  [67]  cents  except  for  a  few  cents  in 
the  break  on  tax,  or  if  it  was  included  it  wouldn't 
figure  out  to  even  change,  without  using  ]iennies. 

A.  I  think  for  bookkeeping  purposes,  it  was  de- 
cided in  the  office  they  would  set  up  one  item  as  the 
fare  and  the  other  as  the  tax.  I  think  that's  how 
it  was  handled,  and  that's  probably  the  reason  why. 

Mr.  Winter:     I  think  that's  all. 

Mr.  Jones:  I  would  like  to  offer  in  evidence  at 
this  time  the  pretrial  exhibits  1,  2,  3 


106  E.  Royce,  et  al.  vs. 

(Testimony  of  August  H.  Wenck.) 

Mr.  Winter:     Just  offer  one  at  a  time,  Mr.  Jones. 

Mr.  Jones:  Well,  I'm  just  getting  them  out 
here. 

Mr.  Winter:     1,  2,  and  3. 

Mr.  Jones :     6  and  7. 

The  Court:     1  is  admitted. 

Mr.  Winter:  1  is  admitted;  we  have  no  objec- 
tion to  2 

Mr.  Jones:  Have  you — have  you  put  in  pretrial 
exhibit  1  ? 

The  Court:     Plaintiff's  exhibit  1 

Mr.  Jones:  Oh  yes,  Plaintiff's  exhibit  1  was 
pretrial  exhibit  4. 

Mr.  Winter:     Oh  yes,  that's  right.     [68] 

The  Court :  1,  2  and  3  that  are  pretrial  Exhibits 
1,  2  and  3.   You  are  offering  now? 

Mr.  Jones:     Yes. 

Mr.  Winter:     We  have  no  objection. 

The  Court:     They  will  be  admitted. 

Mr.  Jones :  Yes,  would  you  care  to  number  them, 
and  I'll 

The  Court:  17  is  a  map  of  the  City  of  Seattle, 
any  objection,  Mr.  Winter'? 

Mr.  Winter:  To  the  map  of  Seattle?  Now,  let's 
see,  he  is  offering  Exliibit  1  and  2  and  3,  that  is 
pretrial  exhibits  1,  2  and  3. 

Mr.  Jones:     Right. 

Mr.  Winter:  And  what  numbers  will  they  have, 
please,  I  just  want  to  keep  these  straight — 2,  3 
and  4? 
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The  Clerk:     2,  3,  4  and  5. 

Ml'.  Jones:     Well 

Mr.  Winter:     Now 

Mr.  Jon(\s:  Just  a  minute,  so  we  can  get  tliis 
straiglit,  Preti'ial  cxhihit  1  is  Plaintiff's  exhibit  2, 
isn't  Hi  Pretrial  exhibit  2  is  I'laintiff's  exhibit  3, 
and  Pretrial  exbibit  3  is  Plaintiff's  exhibit  4.  Now 
the  next  one  1  would  like  to  offer  would  be  pretrial 
exhibit  6. 

(Whereupon,  doeuments  referred  to  [fi9] 
were  admitted  in  evidence  and  marked  Plain- 
tiff's Exhil)it  2,  :?  and  4.) 

Mr.  Winter:     Well 

Mr.  Jones:  Unless  you  have  marked  17  already. 
Pretrial  E^chibit  6,  T  want  to  offer. 

Mr.  Wintei':  W(^  will  object  to  the  introduction 
of  pretrial  exhibit  6  on  the  groimds  that  it  is  irrele- 
vant and  immaterial  as  to  how  these  cabs  might 
have  been  licensed  for  traffic  or  for  City  or  State 
tax  purposes.  We  don't  deny,  of  course,  that  that 
is  a  co})y.  We  furnished  counsel  with  a  copy  of 
that  ordinance. 

The  Court:  I  think  T  will  overrule  your  objec- 
tion and  admit  it  in  evidence. 

Mr.  Jones :     Will  that  be  5  ? 

(Whereupon,  document  referred  to  was  ad- 
mitted in  evidence  and  marked  Plaintiff's  Ex- 
hibit 5.) 

Mr.  Jones:  Then  I'd  like  to  have  marked  Plain- 
tiff's exhibit — pretrial  exliibit  17,  I  believe  there  are 
two  of  those  maps. 


108  E.  Boyce,  et  al.  vs. 

(Testimony  of  August  H.  Wenck.) 

Mr.  Winter:     Now,  what  are  those  maps? 

Mr.  Jones:  Those  are  maps  of  the  City  of 
Seattle. 

Mr.  Winter:     There  are  two  maps? 

Mr.  Jones:  There  are  two — one  has  the  [70] 
arterial  highways  colored,  and  the  other  one  is  a 
plain  map. 

Mr.  Winter:  Of  course,  we  don't  deny  the  au- 
thenticity of  these  maps,  if  the  Court  please,  but 
as  to  whether  or  not  they  were  prepared  to  show 
the  streets  that  existed  in  1941  through  '43,  I  as- 
sume that  they  are.    We  have  also  exhibits 

The  Court:  Well,  let's  dispose  of  this  matter 
first,  Mr.  Winter. 

Mr.  Winter :     We  have  no  objection,  your  Honor. 

The  Court:  They  will  be  admitted  in  evidence. 
(Whereupon  documents  referred  to  were 
admitted  in  evidence  and  marked  Plaintiff's 
Exhibit  6.) 

Mr.  Jones:  We — I  might  state  for  your  Honor's 
information  at  this  time,  that  the  one  map  is  an 
exact  copy  to  scale  of  the  other,  but  some  of  the 
streets  running  over  the  hill  from  downtown  Seattle 
to  the  airport,  like  going  out  Ninth  Street,  isn't 
through,  and  so  I  bought  the  map  that  had  the 
arterial  streets  colored,  so  they  could  be  followed 
more  easily,  and  would  it  be  convenient  if  those 
were  numbered  1-A  and  1-B  or  something  so  that 
they — or  will  the  one  number  carry  both  of  them  ? 

The  Court:  Oh,  I  think  one  number  will  carry 
both  of  them.   Anything  further  of  this  witness? 
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Mr.  Jones:  One  more  question,  please,  if  I  may 
ask  it. 

Redirect  Examination 
By  Mr.  Jones: 

Q.  Where  would  passengers — do  you  know  where 
passengers  coming  from  Boeing  Field  in  to  down- 
town Seattle  would  he  discharged? 

A.     Most  anywhere  they  choose. 

Mr.  Winter:  Now,  just  a  minute,  if  the  Court 
please,  I  want  to  ask  this  witness  if  he  is  testifying 
now  from  his  own  observation  or  from  what  the 
dispatcher  and  the  men  have  told  him? 

The  Witness:  From  my  orders  to  the  dispatch- 
ers in  this  case. 

Q.     What  were — what  was 

Mr.  Winter:  Now,  I  don't  object  to  the  testi- 
mony of  what  his  orders  was,  but  as  to  whether  it 
was  carried  out  he  wouldn't  know.  What  were  your 
orders  ? 

The  Witness:  That  any  passenger  wishing  to 
get  off  of  a  limousine  coming  in  from  the  airport, 
in  the  downtown  area  or  adjacent  to  it,  or  any- 
where in  the  south  end  of  town,  the  driver  was  per- 
mitted to  dismiss  that  passenger.   Shall  I  illustrate  ? 

The  Court:  Oh,  I  think  the  Court  understands 
that;  the  contract  apparently  covers  that.  It  pro- 
vides [72]  specifically  for  the  discharge  of  passen- 
gers at  the  stations,  railway  stations,  if  they  should 
so  desire,  and  provides  for  porter  service  if  there 
is  no  porter  available. 
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Mr.  Winter :  There  is  one  question  akin  to  us, 
but  not  along  exactly  the  same  line. 

Q.  Did  you  have  any  order  with  respect  to 
whether  some  digression  from  the  shoitest  course 
between  Boeing  Field  say,  and  the  Olympic  Hotel 
could  be  made? 

A.  The  driver  used  his  own  judgment  as  to 
where  he  would  go  and  discharge  or  dismiss  the 
passengers. 

Q.  Well,  do  you  know,  however,  of  your  own 
information  whether,  if  you  drew  the  shortest  course 
on  the  map  that  you  could  follow  through  the 
streets  and  get  from  Boeing  Field  to  the  Olympic 
Hotel  say,  whether  he  could  depart  from  that  course 
to  discharge  a  passenger?  A.     Yes,  he  could. 

Q.     Do  you  know  whether  they  did? 

A.     Yes. 

Q.     Did  they?  A.     Yes. 

Q.  Now  is  making  pickups,  did  the — oh,  I  bet- 
ter ask  this  of  the  dispatcher.    That's  all. 

Mr.  Winter:     That's  all. 

The  Court :  Would  your  drivers — were  they  [73] 
authorized  to  stop  between  Boeing  Field  and  down- 
town Seattle  and  pick  up  passengers? 

The  Witness:  No,  they  had  their  loads  before 
they  left. 

The  Court:  And  when  they  left  Seattle,  were 
they  permitted  to  stop  between  the  airfield  and  the 
place  where  they  loaded. 

The  Witness:  There  were  many  times  when  the 
driver  would  be  instructed  by  the  dispatcher,  who 
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had  been  instructed  by  llic  dispatcher  at  flic  aii'- 
lines,  to  pick  up  a  certain  person  or  persons  at  the 
Olympic  or  the  ticket  office,  or  at  some  hotel,  and 
on  the  way  to  the  field  stop  at  the  Immigration 
station  and  pick  up  someone  there,  or  go  to  the 
Coleman  Dock  and  pick  up  Admiral  So-and-so,  or 
something  like  that,  or  the  Exchange  Building,  or 
places  of  that  kind. 

The  Court:  No,  but  all  passengers  that  boarded 
these  limousines  did  it  with  the  Boeing  Aii-  Field 
as  their  destination? 

The  Witness:  Oh,  yes,  going  on  a  plane.  We 
would  get  the  order  or  information  from  the  dis- 
patcher at  the  airlines,  you  see,  and  our  dispatcher 
would  in  turn  would  relay  that  to  the  driver. 

Mr.  Winter:     I  would  like  to  ask  him  a  question. 

Recross-Examination 
By  Mr.  Winter: 

Q.  You  kept  charts  of  the — your  passenger  dis- 
tribution and  your  pickup  business,  didn't  you,  Mr. 
Wenck? 

A.     What  do  you  mean,  charts? 

Q.  I  mean  you  kept  schedules  showing  what  per 
cent  of  passengers — the  number  of  j^assengers  that 
were  picked  up  at  Boeing,  I  mean  at  the  Olympic 
Hotel,  the  number  picked  up  at  the  Roosevelt  Hotel, 
or  any  of  these  designated  points  of  dispatch 

A.  Well,  the  driver  makes  a  report  on  his  trip 
sheet. 
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Q.  Yes,  then  you  computed — you  computed  the 
statistics  on  that  too,  didn't  you,  you  had  those 
figures  ? 

A.  I  don't  thinlv  so.  You  mean,  as  to  how  many 
passengers  were  at  each  point? 

Q.     Yes. 

A.     Oh,  I  don't  think  we  ever 

Q.     You  don't  think  so? 

A.    No,  I  don't  think  so. 

Q.  And  you  wouldn't  say  that  you  don't,  Mr. 
Wenck,  would  you? 

A.  Well,  if  there  are  I've  never  seen  any  of 
those  figures. 

Q.  Well,  do  you  mean  to  tell  me  as  general  man- 
ager if  they  kept  a  set  of  books  like  that,  which 
I'm  sure  they  did,  that  you  don't  know  about  it? 

A.     Let  me  get  your  question  right.  [75] 

The  Court:  Well,  the  question  is,  could  you, 
from  your  books  and  records  tell  the  origin  of 
outgoing  passengers? 

Mr.  Winter:     From  each  particular  point. 

The  Court:     From  each  particular  point. 

The  Witness:  I  don't  know  whether  we  kept 
that  record  or  not,  but  it  would  be  on  the  driver's 
report  for  each  trip  that  he  makes,  it  shows  where 
he  picks  up  a  passenger  and  where  he  dismisses  the 
passenger. 

The  Court :     What  did  he  do  with  the  reports  ? 

The  Witness:  Turn  it  in  to  the  cashier  with 
his  money,  and  that  is  all  there  was  to  it. 

Q.  And  then  they  made  up  the  monthly  reports 
from  those,  didn't  they? 
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A.     The  bookkeeping  department,  yes. 

Q.  Ves.  And  then  they  made  yearly  repoiis 
from  them?  A.     Certainly. 

Q.  Yes.  And  then  they  take  all  the  daily  re- 
ports showing  ten  passengers  for  each  day,  for  ex- 
ample, and  at  the  end  of  the  year  you  would  know 
how  many  j^assengers  were  picked  up  at  the  Olym- 
})i('.     You  kept  those  records,  didn't  you  I 

A.  Well,  I  don't  know  whether  they  know  if 
they  were  })i('ked  up  at  the  Olympic  or  the  Wash- 
ington or  where;  I  don't  know  whether  they  keep 
that  record  or  not.  [76] 

Q.  Well,  the  drivers  kept  daily  records  of  that, 
did  they  not? 

A.  He  makes  a  report  of  each  passenger  he 
carries  and  where  he  carries  the  passenger  from. 

Q.  Yes,  and  then  those  reports  are  turned  over 
to  the  bookkee])ing  department? 

A.     That's  right. 

Q.  And  then  they  compute  monthly  totals  of 
those  reports,  don't  they? 

A.  Certainly,  they  know  how  many  passengers 
were  carried,  but  I  don't  know  whether  they  know 
how  many  came  from  one  place  or  another. 

Q.  Well,  do  you  know  what  percentage  of  the 
passengers  during  all  of  this  period  were  picked 
up  at  the  Ohinpic  Hotel? 

A.     No,  I  don't.   I  have  no  idea. 

Q.  Would  you  say  it  was  less  than  seventy  per 
cent?  A.     I  don't  know,  I  have  no  idea. 
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Mr.  Winter:  Well,  that  answers  the  question. 
That's  all. 

Mr.  Jones:     Thank  you. 

(Witness  excused.) 

Mr.  Winter:  Do  you  have  those  reports  here, 
Mr.  Jones?   I  have  the  books. 

Mr.  Jones:  Well,  we  will  find  out  when  this 
next  witness  takes  the  stand.   Mr.  Stratten.  [77] 


EARL  E.  STRATTEN 

produced  as  a  witness  on  behalf  of  the  plaintiffs, 
after  first  being  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Jones: 

Q.     Mr.   Stratten,  will  you   give  your  name   in 
full?  A.     Earl  E.  Stratten. 

Q.     Where  is  your  residence? 

A.     Algona,  Washington. 

Q.     Where?  A.     Algona,   Washington. 

Q.     And  you  work  in  Seattle?  A.     Yes. 

Q.     With  whom? 

A.     With  Gray  Lines  Tours. 

Q.     How  long  have  you  been  employed  by  them? 

A.     About  thirteen  years,  with  a  few  years  out — 
three  years,  a  little  over  three,  I  was  in  the  Army. 

Q.     When  did  you  go  into  the  service? 

A.     I  went  into  the  service  in  November,  1942. 
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q.  And  Cioin  October  the  lOth,  1941  until  No- 
veni})er  in  '42  when  yon  went  into  the  service,  wliat 
was  your  job  with  tlie  plaintiffs? 

A.  I  was  dispatcher  and  did  pait  of  the  book- 
keeping. 

Q.     Since  you — when  did  you  return?  [78] 

A.     Back  in  January,  1946. 

Q.  And  you've  been  working  for  thein  in  wliat 
capacity  since? 

A.  Since  then  I've  been  dispatcher  and  Assist- 
ant Manager. 

Q.  Now,  you  were  working  for  tliem,  according 
to  that,  when  they  started  the  airline  service? 

A.     That's  right. 

Q.  Were  you  working  for  them  when  tlic  tax 
which  is  involved  in  this  case,  the  transportation 
tax,  went  into  effect?  A.     Yes. 

Q.     And  you  were  doing  some  bookkeei)ing  then? 

A.    Yes. 

Q.  Now,  as  the  dispatcher,  would  you  explain — 
and  how  nnich  of  your  time,  before  you  went  into 
+he  army  was  put  in  as  dispatcher? 

A.  Well,  during  a  portion  of  the  year  which  was 
the  winter  months  when  the  business  wasn't  all 
operating,  I  had  the  dispatching  all  of  the  time, 
that  was  the  full  daytime  dispatching.  And  then 
during  the  sununer  months,  when  there  was  sight- 
seeing business  involved,  I  was  dispatcher  part  of 
the  time  and  working  on  the  books  part  of  the 
time,  and  sort  of  supervising;  and  we  also  had  at 
that  time  an  extra  dispatcher. 
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Q.  You're  familiar,  from  your  personal  ex- 
perience, with  how  the  operations  of  the  limousine 
service  were  conducted  and  dispatched  before  you 
went  into  the  Army?  [79]  A.     Yes. 

Q.  Will  you  explain  just  how  you  start  a  car 
moving  out  on  its  trip  and  handle  it? 

A.  Well,  we  got  our  call,  we  got  our  call  from 
the  airlines,  whichever  airline  may  have  a  trip  go- 
ing out  would  call  us,  advising  us  the  number  of 
passengers  and  at  one  time  they  gave  us  the  names 
of  the  passengers  to  be  picked  up  at  certain  desig- 
nated hotels;  they'd  tell  us  at  that  time  what  hotel 
and  the  passenger's  name;  and  they'd  tell  us  what 
time  the  flight  was  departing  from  the  field ;  they  'd 
tell  us  what  time  we  should  leave  from  the  hotel 
for  the  airport  to  bring  those  passengers  out,  and 
I  would  make  a  slip  on  that  to  give  to  the  driver — 
we  might  use  one  or  two  drivers  and  I'd  give  them 
each  a  slip  so  that  they'd  make  their  pickups,  and 
depart  from  the  hotel  in  time  to  get  to  the  airport 
as  the  instructions  were  written  on  the  slip. 

Q.  Now,  about  how  many  points  of  pickup  in 
the  downtown  area  would  an  airline  have? 

A.  At  the  start  of  the  lines  in  question,  we  had 
as  many  as  six  pickup  points  at  one  time;  we  had 
at  one  time  the  New  Washington  Hotel,  the  Roose- 
velt Hotel,  the  Benjamin  Franklin  Hotel,  the  Vance 
Hotel,  and  the  Olympic  Hotel,  stop  at  the  Hunger- 
ford  Hotel,  and  also  at  Airline  ticket  office,  and 
during — well,  prior  to  the  time  I  went  in  [80]  the  1| 
Army,  those  pickup  points  were  kept  to  less  stop- 
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j)in^'  places  and  the  United  Airlines,  at  the  time,  I 
believe  when  I  went  into  the  Army,  were  usin^  the 
Olympic  Hotel  and  their  ticket  office.  Pan-American 
Airways  was  using  the  New  Washington  Hotel  and 
the  Olympic  Hotel,  and  Northwest  Airlines,  I  be- 
lieve, was  using  the  Olympic  Hotel  at  the  time  T 
went  in  the  Army. 

Q.  Now,  at  the  times  when  there  was  more  than 
one  pickup  point,  if  your  entire  load,  as  you  got  the 
information  from  the  airlines  would  be  at  this  one 
point,  did  you  dispatch  the  car  around  to  all  the 
other  points  if  there  weren't  people  there? 

A.  No,  at  the  time  when  we  were  making  the 
various  hotel  stops,  we  went  to  only  the  hotels  the 
airline  designated  at  the  time  they  gave  me  the 
dispatch  for  that  particular  trip. 

Q.  Now,  what  instructions,  if  any,  did  you  give 
the  drivers  with  respect — withdraw  that.  Who  is- 
sued the  instructions  about  the  trip  orders  directed 
to  the  drivers?  A.     I  don't  get  the 

Q.     What 

Mr.  Winter:  You  might  let  him  answer  the 
question;  you  asked  him  one  question — have  you 
withdrawn  itf 

The  Court :  He  says  he  doesn  't  get  the  question, 
Mr.  Jones. 

Mr.  Jones:     Thank  you. 

The  Court :     Proceed. 

Q.     Did  you  get  the  question? 

A.     No,  I  didn't. 
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Q.  What  employee  of  the  plamtiffs  would  give 
the  trip  orders  directed  to  the  drivers'? 

A.     The  dispatcher. 

Q.  All  right.  What  orders  did  the  dispatcher 
give  to  the  drivers  with  resi:)ect  to  where  they  could 
discharge  passengers  coming  in  from  Boeing  Field  ? 

A.  The  only  orders  issued  was  the  cars  were  to 
stay  within  the  downtown  area  on  their  dismissal, 
but  anywhere  in  the  downtown  area  was  considered 
as  a  dismissal  point,  anywhere  they  wished. 

Q.  Well  now,  you — I  want  to  take  this  same 
illustration  I  used  with  Mr.  Wenck.  If  you  could 
draw  a  map,  the  shortest  distance  along  the  streets 
from  the  airport  to  the  farthest  one  of  your  hotels 
that  you  went  to,  and  somebody  wanted  to  get  ofE 
halfway,  and  at  some  halfway  point,  a  block  or  two 
or  three  off  to  the  side  from  this  line,  would  they, 
would  the  driver  be  permitted  to  digress? 

A.     Sure. 

Q.  Now,  if  meeting  airplanes  that  were  coming 
in,  how  was  that  handled"?  [82] 

A.  The  airline  called  us — that  is,  the  dispatcher 
for  the  Gray  Line  at  the — our  office,  and  told  us 
that  such  and  such  a  flight  would  be  arriving  at  a 
certain  time,  and  if  they  had  the  information  as 
to  the  number  that  wished  limousine  service  they 
would  give  us  that,  or  if  they  didn't  have  that  in- 
formation they  would  possibly  tell  us  how  many 
were  on  board,  and  I  believe  at  one  time,  from  Pan- 
American  Aii*wyays  all  we  received  was  that  a  plane 
was  arriving  at  a  certain  time,  and  then  I  would. 
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to  the  best  of  my  ability,  if  I  had  the  e(juii)nifMit 
available,  I  would  have  enough  equipment  at  the 
airport  to  service  the  number  of  passengers  that 
were  designated  or  that  I  figured  would  be  there  to 
ride  into  Seattle. 

Q.  Did  you  ever  send  a  car  out  to  meet  an  air- 
plane and  not  get  any  passengers  back? 

A.     Many  times. 

Q.  What  would  happen  to  the  car  in  a  case  of 
that  kind? 

A.  Well,  if  I  had  notice  from  the  airlines  of 
some  other  flight  that  was  arriving,  I'd  leave  the 
car  out  there  to  cover  it,  or  if  I  didn't  have  and 
didn't  have  anything  else  for  that  car  to  do  right 
at  that  time,  I'd  tell  him  to  stay  there  at  the  air- 
port until  fui'ther  instructions  or  until  a  plane  came 
in  with  some  i)assengers  that  were  going  into  town; 
or  if  I  needed  the  car  back  in  town  before  there  was 
anything  at  the  airport  to  be  covered,  [83]  I'd  tell 
him  to  come  back  into  to^^^l  and  I  would  give  him 
orders  from  there. 

Q.  Now,  where  was  the  garage  of  the  Gray  Line 
Tours  located  during  the  time  you  were  dispatcher 
before  you  went  to  war? 

A.     2109  Eighth  Avenue. 

Q.  And  when  you  wei'e  sending  a  car  out  to 
meet  a  plane,  where  would  it  be  sent  from  ? 

A.  It  would,  in  most  cases  be  sent  from  the 
garage,  although  on  occasion  they  would  be  at  a 
hotel,  if  you  could — if  I  could  get  in  touch  with  the 
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driver  at  a  hotel,  before  he  got  into  the  garage  and 
I  needed  him  on  some  trip,   I'd  send  him  direct 
from  there. 

Q.  Now,  did  you  ever  send  a  car  from  the 
garage  or  from  one  of  the  hotels  to  the  airport  to 
meet  passengers  empty?  A.     Yes,  we  have. 

Q.  And  if  they  were  leaving  from  the  garage, 
would  they  go  to  all  these  stopping  points  before 
they  went  to  the  Boeing  Field?  A.     No. 

Q.     How  would  they  go? 

A.  Well,  to  my  knowledge  they  would  go  the 
shortest  and  most  practicable  route. 

Q.     And  make  no  stops  en  route? 

A.     That's  right.  [84] 

Q.     Go  directly  from  the  garage? 

A.   .That's  right. 

Q.  What  do  you  call  that,  when  you  go  without 
passengers  ?  A.     Deadheading. 

Q.  And  did  you  ever  deadhead  from  Boeing 
Field  back  to  the  down  town  area?  A.     Yes. 

Q.     For   what   purpose?  A.     Well 

The  Court :     He 's  covered  that. 

Mr.  Jones:     No,  I  mean  the  other  way. 

The  Court:  Yes,  he's  covered  it  from  the  field, 
and  you  asked  him  if  he'd  ever  gone  to  the  field 
and  came  back  without. 

Mr.  Jones:     All  right. 

Q.     Did  you  ever  send  a  car  out  on  a  trip,  in 
either  direction,  without  an  order  from  the  airport  ? 
.  A.     No. 
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(^.  Now  llicre  has  been  quite  a  little  mentioned 
from  time  to  time  of  ^ettinpj  schedules  from  the  air- 
lines of  their  own  departure  and  landing  times. 
What  did  you  use  those  for? 

A.  We  used  those  to  make  up  schedules  for  my 
own  use  in  the  dispatching  end  of  it  so  that  I  could 
have  some  idea  of  when  there  would  be  planes  ar- 
riving and  departing,  and  could  sort  of  keep  what 
you  might  say,  a  little  look  towards  what  was  com- 
ing up  next,  to  be  able  to — well,  be  in  a  better  posi- 
tion to  handle  the  business  from  whatever  end  it 
may  be  developed. 

Q.  Although  a  plane,  according  to  the  schedule 
would  be  departing  at  a  certain  time,  if  you  had  no 
call  for  passengers  to  go  out,  would  you  send  a  plane 
out — or  send  a  limousine  out?  A.     No. 

Q.  Who  took  your  place  when  you  went  to  the 
Army?  A.     Anita  Turnpole. 

The  Court:     Is  that  all,  Mr.  Jones? 

Q.  At  any  time  while  you  were  dispatcher,  did 
they  ever  give  you  the  names  of  the  incoming  pas- 
sengers ?  A.     No. 

Q.     Just  the  number? 

A.     Just  the  number,  j^es. 

The  Court:  We'll  haA^e  to  get  along  a  little  more 
rapidly  than  we  are. 

Mr.  Jones:  Just  one  niomcTit,  if  Your  Honor 
please. 

Q.  Did  you  pick  u])  any  passengers,  or  haul  any 
passengers  that  were  not  airline  or  airline  employ- 
ees? 
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A.  Well,  that  I  wouldn't  know  because  the 
drivers  handled  that  part  of  it  and  I  wouldn't  know 
definitely  who  they  [86]  were  hauling. 

Q.  Well,  do  you  know  what  the  orders  were  with 
respect  to  who  they  haul '? 

A.  To  my  knowledge  the  service  was  strictly  an 
airline  service. 

Q.     Not  for  the  general  public  f  A.     No. 

Mr.  Winter:  He  said  he  didn't  know,  and  then 
counsel 

The  Court:     No,  he  asked  him,  that's  all  right. 

Mr.  Jones :     You  may  cross  examine. 

Cross-Examination 
By  Mr.  Winter: 

Q.  Now  you  said  you  didn't  know  the — what 
passengers  the  drivers  would  pick  up,  that  was  what 
you  said  just  a  minute  ago"? 

A.     That's  right. 

Q.  Then,  of  -course,  you  wouldn't  know^  what 
route  he  took  going  out  there,  would  you,  if  you 
didn't  know  what  their  policy  was'? 

A.     That's  right. 

Q.  And  if  they  went  out  the  same  route  all  the 
time,  or  ninety  percent  of  the  time,  you  wouldn't 
know  that?  A.     No,  I  wouldn't. 

Q.     It  may  be  a  fact.  A.     It  may  be  a  fact. 

Q.  Now  where — you  say  the  garage  is  up — lo- 
cated up  on  Ninth  and  Lenora,  isn't  if? 

A.     2109  Eighth  Avenue. 

Q.  Is  that  about  Ninth  and  Lenora — Eighth  and 
Lenora?  A.     Yes. 
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Q.  Wliere  is  tlic  airline  offices  located — 1  don't 
mean  the  aii'line  offices,  I  mean  the  (ii-ay  Line 
IVnirs'  office? 

A.  That  is — the  Gray  Line  Tours'  office  is  in  tlie 
garage. 

Q.     The  garage  and  office  is  in  the  same  building? 

A,     That's  right. 

Q.  And  all  the  cars — all  the  limousines  aie 
stored  there,  exce])t  when  they  were  sent  on  these 
scheduled  flight  trips,  is  that  right?  A.     Yes. 

Q.  Now,  you  say  that  at  times,  if  you  didn't 
get  a  call,  particularly  where  there  was  a  scheduled 
flight  say  at  eight  o'clock  and  you  didn't  get  a  call 
you  didn't  send  a  limousine?  A.     That's  right. 

Q.  And  of  course  you  don't  know  that  the  flight 
itself  might  have  been  cancelled  and  maybe  you 
didn  't  get  a  call,  is  that  right  ?  A.     That 's  right. 

Q.  Yes,  so  that  whenever  there  was  a  scheduled 
flight  that  was  leaving,  did  you  ever  know  of  any 
time  that  the  passengers — the  airplane  left  without 
any  passengers  that  you  didn't  haul  in  all  of  this 
time,  this  four  years  involved  here? 

A.     T  don't  quite  get  the  question. 

Q.  Well,  in  all  the  four  years  here  involved,  was 
there  ever  a  time  that  there  was  an  airjdane  left  on 
a  flight,  a  scheduled  flight,  that  you  didn't  go  to  the 
airport  with  your  limousine? 

A.     Yes,  there  were  times  when  that  happened. 

Q.     How  many  times  would  you  say?   Twice? 

A.     During  the  four  years? 
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Q.     Yes,  during  four  3^ears,  four  times  365  days? 

A.  I  would  say  that  we  could  figure  an  average 
of  at  least  one  percent  of  the  planes  departing  dur- 
ing that  time  that  we  don't  have  passengers  for. 

Mr.  Winter:  One  percent  of  the  time.  I  think 
that's  all.  The  rest  was  covered  in  the  pretrial 
order. 

Redirect  Examination 
By  Mr.  Jones : 

Q.  If  Boeing  Field  was  closed  down  for  weather 
or  any  other  purpose  and  you  were  picking  up 
passengers  from  another  [89]  airport,  Paine  or  Se- 
attle— Tacoma  did  you  send  any  vehicle  then  to  pick 
up  passengers  then  at  Boeing? 

A.  No,  not  if  Boeing  Field  wasn't  being  used, 
and  they  were  using  an  alternate  airport,  we  sent 
the  cars  to  the  alternate  airport. 

Mr.  Jones:     That's  all. 

Mr.  Winter:     Just  one  question. 

Recross-Examination 
By  Mr.  Winter: 

Q.  I  will  show  you  what  has  been  marked  for 
identification  pretrial  exhibit  9,  and  will  ask  that 
it  be  marked  for  identification  Defendant's  Exhibit 
A-3.  That's  the  stipulated  sample  of  the  drivers' 
scheduled  airport,  the  plaintiff's  scheduled  airport 
fares  which  was  furnished  drivers.  That's  a  copy 
of  the  airport  fares'  schedule  furnished  the  drivers, 
is  that  right? 

A.     Yes,  that's  the  copy  they 
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Q.     'Hiat  wjis  I'uiiiisluHl  by  you  as  dispatclu^r,  or 
tlic  Coni})a]iy  to  tlic  di-ivcrs,  was  it  not? 
A.     To  the  driver,  yes. 

Q.     And  that  was  the  basis  upon  whi^'h  they  col- 
lected fares  from  the  passengers,  wasn't  if? 
A.     Tliat's  right.  [90] 

Mr.  Winter:     Yes.    That's  all.    We  will  offer  in 
evidence  the  plaintiffs — the  defendants'  exhibit  A-3. 
The  Court:     It  will  be  admitted. 

(Whereupon  document  referred  to  was  ad- 
mitted in  evidence  and  marked  Defendant's 
Exhibit  A-3.) 

The  Court:     Now  you  may  step  down. 

(Witness  excused.) 
Mr.  Jones:     I'll  call  Mrs.  Turnpole.  [91] 


ANITA  TURNPOLE 

produced  as  a  witness  on  behalf  of  the  Plaintiffs, 
after  being  tirst  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Direct  Examination 
By  Mr.  Jones: 

Q.    Will  you  please  state  your  name  in  full? 

A.     Anita  Turnpole. 

Q.     Miss  Turnpole,  will   you  speak  just  a  little 
louder  so  that  all  can  hear  you. 

A.     All  right. 

Q.     Where  do  you  live? 

A.     Here  in  Seattle,  1214  Alki  Avenue. 

Q.     And  during  the  war  did  you  work  for  the 
Gray  Line  Tours?  A.     That's  right. 
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Q.     And  when  did  you  go  to  work  for  them"? 


A 

Q 
A 

Q 

A 

Q 


In  November  of  1942. 

And  how  long  did  you  continue? 

Until  January  of  1946. 

And  during  that  time  what  were  your  duties  ? 

As  dispatcher  and  some  office  book  work. 

Now,  in  your  line  of  duty  as  dispatcher,  did 


you  have 

Mr.  Winter:  Mr.  Jones,  may  I  ask  a  question. 
If  this  is  another  dispatcher,  you  had  one  dispatcher 
and  if  her  testimony  is  going  to  be  the  same  as  the 
last  [92]  witness,  I'll  stipulate  that  her  testimony 
will  be  with  respect  to  the  later  period  the  same  as 
the  previous  witness. 

Mr.  Jones:  I  think  that  that  will  be  entirely  the 
same  covering  the  period  from  the  time  she  took 
over.  Just  let  me  look  at  my  notes  a  minute,  I  don't 
think  there's  a  single  other  thing  in  her  testimony 
to  take  up. 

Mr.  Winter:  Particularly,  in  view  of  the  fact 
that  it  is  covered  by  the  pretrial  order. 

Mr.  Jones:  Well,  there  are  some  things  that 
aren't.  Just  one  minute  to  check  these  points,  Your 
Honor. 

The  Court:     Yes. 

Mr.  Jones:  Yes,  the  testimony  would  be  the 
same.  Your  Honor,  for  a  different  period. 

The  Court :  Very  well,  it  will  be  understood  that 
her  testimony  corroborated  the  testimony  of  the 
other  witness. 

(Witness  excused.)  [93] 
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IIERBKirr  (I.  ^riJRNPOLE 

])i'()(luced  Jis  a  witness  on  behalf'  of  tlic?  Plaintiffs, 
aftor  hein^  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
By  Mr.  Jones: 

Q.  Will  you  state  your  name  in  full  to  the  re- 
porter ? 

A.     Herbert   G.   Turnpole. 

Q.     Mr.  Turnpole,  where  is  your  home? 

A.     Seattle. 

Q.     Are  you — who  are  you  eiuployed  by? 

A.     Gray  Line  Tours. 

Q.     How  long  have  you  worked  for  tliem? 

A.     Since  1934. 

Q.     And  what's  your  work?  A.     Driver. 

Q.  Were  you  a  driver  from  October  the  10th, 
1941  to  and  through  September  the  30th,  1944? 

A.     I  was. 

Q.  During  that  time  did  you  drive  on  the 
limousine  service  for  the  airport?  A.     I  did. 

Q.  What  orders  were  issued  to  you  with  respect, 
if  any,  to  route  to  be  followed?  [94] 

Mr.  Winter:  Do  you  mean  the  first  instance  or 
any  time  during  this  peiiod? 

Q.  During  that  period,  did  you  ever  get  cn-ders 
as  to  any  route  to  follow  between  Boeing  Field  and 
down  town  Seattle?  A.     No  sir. 

Q.  Any  streets  specified  that  you'd  have  to  run 
along?  A.     None,  only  in  the  zone. 

Q.     Now  in  coming  in  from  the  airfield  toward 
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town,  toward  the  hotel  district,  if  a  passenger  wants 
to   get   out   before   he   got    there,    how    could    you 
handle  it? 

A.     We'd  let  him  out  wherever  he  designated. 

Q.  Supposing  it  should  take  you  off  of  the  short- 
est course  between  the  two  places,  what  would 
you  do? 

A.  Take  him  where  he  says,  if  it  was  in  the 
zone. 

Q.     He  could  pick  the  place  he  wanted  to  get  out. 

A.     Yes 

Mr.  Winter:     If  it  is  in  the  zone. 

Mr.  Jones:     If  it's — well,  that's 


The  Court:  Just  a  minute,  Mr.  Jones.  Address 
your  remarks  and  objections  to  the  Court,  Mr. 
Winter. 

Mr.  Winter :     Yes,  Your  Honor. 

Q.     What  zone  do  you  refer  to? 

A.     What  zone — what  route? 

Q.     Yes,  wliat  zone  do  you 

A.  The  one  that  is  designated  by  the  airlines, 
the  downtown  [95]  business  district  to  the  airport. 

The  Court:  Well,  what  was  this  downtown  busi- 
ness district? 

The  Witness:  Well,  it  was  designated,  sir,  as 
Ninth  Avenue  on  one  side,  and  Lenora  Street  on 
another,  and  the  waterfront  on  another,  and  Boeing 
Field 

The  Court:     Lenora  Street  to  the  north,  was  it? 

The  AYitness:  The  street  to  the  north  was 
Lenora,  yes  sir. 
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The  Court:     And  Ninth  Avenue  was  to  the 


The  Witness:  'W)  tlie  east,  waterfront  to  the  west 
and  Boeing  Field  to  the  south. 

Q.  Now,  during  those  years  that  I  mentioned  to 
you,  if  you  went  to  one  hotel  and  got  the  passengers 
to  go  out  to  the  airport — maybe  I'd  better  ba^'k  that 
up.  Strike  that.  Where  did  you  get  the  orders  for 
your  trips?  A.     From  the  dispatcher. 

Q.  Did  you  ever  get  an  order  where  there  was 
— where  all  the  passengers  were  just  picked  up  from 
one  point,  all  came  from  one  place?  A.     Yes. 

Q.     Then  in  cases  like  that  what  did  you  do? 

A.  Go  there  and  load  the  car  and  go  to  the  air- 
port or  vice-versa,  whichever  way  it  was. 

Q.  Did  you  pick  them  up  and  there  were  other 
points  where  [96]  you  also  at  other  times  picked  up, 
did  you  go  to  those  other  points  or  get  all  your  load 
at  one  place?  A.     No  sir. 

Q.  Did  you  ever  make  trips  in  either  direction 
without  orders  from  the  dispatcher? 

A.     No  sir. 

Q.     Did  you  ever  deadhead  in  either  direction? 

A.     Yes  sir. 

Q.  What  did  the  ordinary  person  say  to  you,  or 
how  was  your — how  did  you  collect  your  fares,  what 
did  you  say  in  collecting  the  fare? 

A.  Well,  we  collected  our  fares  in  advance  when 
we  loaded  our  passengers,  usually  it  was  we  would 
ask  them  for  ninety  cents  or  eighty  cents,  or  what- 
ever the  fare  was. 
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Q.  Did  any  of  them  ever  ask  you  if  it  included 
a  tax?  A.     Once  in  a  great  ^Yhile,  yes. 

Q.  Can  you  give  any  estimate  of  the  percentage 
of  people  that  have  personally  asked  you  whether 
the  tax  was  included? 

Mr.  Winter:  Well,  if  the  Court  please,  it  doesn't 
make  any  difference,  I  think  it  is  immaterial. 

The  Court:     Oh,  he  may  answer. 

A.  I  would  say,  oh,  probably,  one  out  of  a  hun- 
dred. 

Mr.  Jones :     You  may  cross-examine.  [97] 

Cross-Examination 
By  Mr.  Winter : 

Q.  You  say — when  did  you  go  to  work  driving 
the  limousine  service  to  the  airport,  when  the  serv- 
ice was  first  commenced? 

A.     When  the  service  first  started,  sir. 

Q.  And  at  that  time  your  instructions  were — 
you  were  given  instructions  as  to  what  your  duties 
were  in  connection  with  your  job,  isn't  that  right? 

A.     Yes  sir. 

Q.  And  you  were  given  instructions  as  to  what 
the  pickup  points  would  be?  A.     That's  right. 

Q.  And  you  were  also  given  instructions  that 
you  were  not  allowed  to  pick  up  any  other  pas- 
sengers other  than  those  designated,  and  to  take 
them  direct  to  the  airport?  A.     That's  right. 

Q.  And  you  were  not  allowed  to  deviate  from 
this  route — this  general  route  out  to  the  airport. 
Isn't  that  right?  A.     Yes,  in  the  zone. 
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(^.  In  the  /one.  And  that  zone  was  designated  in 
the  agreement  between  the  airlines  and  your  Coni- 
I^any?  A.     Yes  sir. 

Q.  That's  tlie  way  you  understood  it.  Isn't  it 
a  fact  that  the  majority  of  times  you  followed  one 
particuhir  route  going  [98]  out  there  to  the  airport  % 

A.     Well,  1  wouldn't  say  we  did. 

Q.     I'm  talking  about 

A.  That's  right,  when  we  first  started,  the  first 
year  or  so  we  made  many  pi<^kups,  in  fact  we  picked 
up  at  practically  all  downtown  hotels.  A  lot  of — a 
great  many  times  we  would  end  up  over  on  First 
Avenue,  then  naturally  we  would  go  First  Avenue 
to  the  airport,  that  is  to  Lucille  Street  and  then 
ever  to  the  airport. 

Q.  Airport  Way,  you  finally  arrived  at  Airport 
Way? 

A.  You  can't  get  to  Boeing  Field  without  going 
on  Airport  Way. 

Q,  Either  towards  airport  or  going  around  the 
field,  it  would  be  out  of  the  city  limits'? 

A.     That's  right. 

Q.  And  your  other  stops,  you  had  designated 
pickup  stops  going  to  the  airport,  and  then  on  your 
way  in  you  would  let  passengers  drop  off  at  any 
point  they  wanted  to  in  the  business  area? 

A.     That's  right. 

Q.  Now — about  what — did  you  use  to  work  as 
a  taxi  cab  driver  before?  Did  the  company  have 
any  rules,  or  did  they  have  any  rules  with  respect 
to  gratuities  to  employees  driving  these  limousines? 
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Mr.  Jones:  Now,  I  don't  know  anything  about 
that — but  I  think  it  is  immaterial. 

The  Court:  I  don't  know  what  the  purpose  of 
the  question  was. 

Mr.  Winter:  Well,  I  think  it's  merely  informa- 
tion of  what  the  situation  is  here,  that — — 

The  Court:  You  mean  whether  he  could  accept 
tips  or  something  of  that  kind*? 

Mr.  Winter:  Tips,  yes,  Your  Honor.  I  have  in 
mind  that  I — it's  very  seldom  that  I  wouldn't.  I 
may  ask  the  question.  Your  Honor — I 

The  Court :  Oh,  we  '11  probably  save  time  by  let- 
ting him  answer,  I  can't  see  the  materiality  of  it, 
though. 

Mr.  Winter :     I  '11  withdraw  it. 

The  Court:  You  knew  what  the  fare  was,  the 
passenger  fare  independent  of  the  tax? 

The  Witness:     Yes. 

The  Court:     That  was  how  much,  do  you  know? 

The  Witness:  Well,  it  varied.  x\t  first  it  was 
seventy-five  cents  and  five  €ent  tax ;  then  there  was 
another  raise,  and  then  I  think  it  went  to  ten  per- 
cent tax,  and  then  the  fifteen  percent  tax,  something 
like  that. 

The  Court :  In  order  to  make  even  money  some- 
times, they  added [100] 

The  Witness:  That's  right,  they  added  two  pen- 
nies to  the  seventy-five  cents  when  the  fifteen  per- 
cent went  in. 

Mr.  Winter:  In  that  connection,  I  want  your 
Honor  to  understand,  I  think  the  pretrial  order  will 
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sliow  that  only  the  tax — the  difference — the  actual 
percentages  of  tax  had  been  assessed  and  collected  in 
this  case. 

The  Court :     Yes,  I  know. 

Mr.  Wintei':     That  will  be  shown  hy  the 

The  Court:     Yes,  I  realize  it. 

Mr.  Winter:     That's  all. 

Mr.  Jones:     Thank  you. 

(Witness  excused.)  [101] 

Mr.  Winter:  Your  Honor,  T  have  one  question. 
May  I  ask  the  witness  who  just  left  the  stand,  this 
one  question  from  whei'e  he  sits? 

Q.  I  think  you  stated  that  one  in  a  hundred 
asked  \'ou  about  what  the  fare  was.  If  a  })assenger 
asked  you  about  what  the  fare  was  what  would  you 
say,  respecting  the  fare  and  tax? 

A.  I  never  mentioned  the  tax,  sir,  only  when 
they  would  ask  if  there  was  a  tax  included  in  it. 

Q.     Then  you  told  them  there  was? 

A.     That's  right. 

JNIr.  Winter:  That's  all.  I  just  wanted  to  get  it 
straight.  [102] 


E.  I.  BRENT 
produced  as  a  witness  on  behalf  of  the  Plaintiffs, 
after  being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows : 

Direct  Examination 
By  Mr.  Jones: 

Q.     Mr.  Brent,  will  you  state  your  name  in  full 
to  the  Reporter  ?  A.     Ellery  I.  Brent. 
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Q.     Are — what  profession  are  you  a  member  of? 

A.  Certified  Public  Accountant,  State  of  Wash- 
ington. 

Q.  When  did  j^ou  become  a  Certified  Public  Ac- 
countant? A.     In  May  of  '46. 

Q.  And  prior  to  being  a  Certified  Public  Ac- 
countant, what  line  of  work  did  you  follow? 

A.  Public  Accountant — licensed  public  account- 
ant, State  of  Washington. 

Q.  And  when — do  you  work  for  the  United  Air 
Lines  ?  A.     No. 

Q.  I  don't  mean  United  Air  Lines — I  mean  for 
the  Gray  Lines.  A.     No,  I'm  independent. 

Q.     Gray  Lines? 

The  Court:     He  says  he's  independent. 

Mr.  Jones :     Oh,  I  understood — yes,  I  see.  [103] 

Q.  Well,  do  you  perform  services  for  the  Gray 
Lines?  A.     That's  right. 

Q.  How  long  have  you  been  performing  serv- 
ices for  the  Gray  Lines  ? 

A.     Since  June,  1942. 

Q.     Since  June  of  '42?  A.     On  my  own. 

Q.  On  your  own?  Did  you — were  you,  prior  to 
that  time,  were  you  employed  by  some 

A.  I  was  employed  by  a  Certified  Public  Ac- 
countant of  Seattle. 

Q.     And  did  he  do  work  for  the 

A.     Yes. 

Q.  So,  either  as  a  Certified  Public  Accountant, 
or  an  Accountant  in  your  own  right,  or  as  an  em- 
ployee for  this  other  accountant,  how  long  have  you 
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Crcstiinoiiy  of  E.  J.  V>vv\\{.) 

been  associated  with  the  aecounis  of  the  (Iray  Line 

Comj)any'?  A.     I  do  not  I'emember  that. 

Q.  Well,  put  it  this  way,  were  you  doing'  work 
for  them  in  one  caj)acity  or  another  on  October  the 
10th,  1941? 

A.     Yes,  I  was  an  employee  of  the  service 

Q.     And  since  you  have  been  doinc^  it? 
A.     Yes. 

Q.  Now,  have  you  r^one  through  the  records  of 
this  Company  and  made  a  computation  of  the 
amount  of  tax  on  transportation  paid  by  the  air- 
lines themselves,  on  billings  from  the  Gray  [104] 
Lines  from  October  the  10th,  1941,  to  September  the 
30th,  1944?  A.     I  have. 

Q.  Do  .vou  have  any  statement  of  that  computa- 
tion with  you?  A.     Yes. 

Q.  May  I  hand  a  copy  to  Counsel  ?  Do  you  have 
another  copy  ?  A.     Yes. 

Mr.  Winter:     I  have  not — this  is  new  to  me. 
The  Court:     Well,  this  is  the  item  that  was  men- 
tioned in  your  o])ening  statement. 

Mr.  Winter:  Yes,  your  Honor,  but  it  has  never 
been  mentioned  before,  either  in  the  pretrial  hear- 
ings or  anything  else,  and  we're  going  to  have  to 

object  to 

The  Court:  Well,  I  don't  see  why  you  should 
object  at  all,  Mr.  Winter;  don't  see  any  basis  for 
an  objection  here,  because  the  statement,  as  I  un- 
derstood to  be  made,  virtually  conceded  that  this  is 
an  item  upon  which  the  tax  was  probably  assessed 
and  collected,  this  thirteen  hundred  and  some  dol- 
lars. 
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(Testimony  of  E.  I.  Brent.) 

Mr.  Winter:  Well,  of  course,  that  may  be  true, 
your  Honor.  Still,  on  the  other  hand — still,  on  the 
other  hand  it — we  don't  want  to  be  bound  by  the 
fact  that  that  is  all  of  the  amount  which  the  airlines 
paid.  In  other  words,  we  don't  concede — we  con- 
tend that [105] 

The  Court:  Oh,  you're  not  bound  by  the  fact — 
by  that  fact,  that's  an  independent  fact  to  be  estab- 
lished otherwise  as  to  whether  the  remainder  of  this 
fourteen  thousand  dollars  was  their  funds  or  was 
funds  that  were  collected  from  passengers. 

Mr.  Winter:  No,  they  were  funds  collected  from 
the  airlines.  In  other  words,  we  don't  want  to  be 
bound  by  the — that  they  only  collected  thirteen  hun- 
dred and  fifty-nine  dollars  and  sixty-four  cents  from 
the  airlines. 

Mr.  Jones:  We  take  it,  we  were  entitled  to  a — 
the  claimed  refund  should  have  been  specific  and 
should  have  alleged  this  new  ground,  so  that  we 
could  check  those  records  and  determine,  and  cer- 
tainly the  books  should  be  here  so  that  they  might 
be  examined  even  in  open  Court,  if  your  Honor 
would  deny  that.  We  have  no  objection  only  for 
the  purpose  of  merely  conceding  that  this  amount 
is  not  taxable,  that  that  is  merely  the  purpose  and 
we're  not  bound  by  the  balance  of  the  tax,  we  don't 
concede  that  the  balance  of  the  tax  is  not 

The  Court:  My  understanding  is  just  the  re- 
verse; it's  not  being  offered  for  the  purpose  of 
showing  that  it's  not  taxable,  but  it's  an  admis- 
sion that  this  much  of  that  sum  was  taxable. 
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(^IVstiiiionyuI'E.  1.  Jimit.) 

Mr.  Winter:  Well,  if  it's  an  admission  that  just 
tliat  amount  was  taxable,  without  binding  ui)on 
[!()()]  the  government  that  the — that  all  of  the  bal- 
ance, we  don't  concede  that  all  of  the  balance  was 
collected  from  the  other  passengers.  We  cannot  con- 
cede it,  because  it  may  be  that  they  collected  a  great 
deal  more  than  this  from  the  other  passengers.  It's 
merely  a  concession  that  they  admit  that  this  amount 
was  collected  from  the  passengers,  I  mean  frr)iTi  the 
other  bus  companies. 

Mr.  Jones:  It's  of  no  imi)ortance  to  my  case 
whatever.  That  will  be  all.  Thank  you  very  much. 
(Witness  excused.) 

The  Court :     Do  you  have  another  short  witness  ? 

Mr.  Jones:  I  don't  believe — that's  all  we're  go- 
ing to  call.    That's  our  case,  your  Honor. 

The  Court:     How  much  rebuttal  have  you? 

Mr.  Winter:  I  just  have  the  exhibits  to  intro- 
duce, your  Honor. 

The  Court :  There  are  quite  a  number  of  exhib- 
its that  have  not  lieen  admitted. 

Mr.  Winter :     Yes,  I  am  going  to  offer  them. 

The  Court:     There's  five. 

Mr.  Winter :     Yes,  your  Honor. 

The  Court:  Tables  of  Pan-American  Airways, 
and  so  forth.  [107] 

Mr.  Winter:     Yes,  your  Honor. 

The  Court:  Do  you  have  any  objection,  Mr. 
Jones,  to  that  offer? 

Mr.  Jones:  I  have  objections  to — I  made  one 
to  9,  and  I  have — no,  not  to  9 
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The  Court:     Let's  deal  with  five  first. 

Mr.  Winter:     Pretrial  exhibit  5. 

Mr.  Jones:  Well,  five  isn't  five  the  City  Ordi- 
nance, oh,  yes,  I  see.    Pretrial  five. 

The  Court:  Yes.  The  time  table  of  Pan-Ameri- 
can Airways,  and  the  United  Airlines  and  North- 
west Airlines. 

Mr.  Jones:  Well,  our  only  objection  to  them — 
I'm  not  going  to  insist  on,  but  I  would  like  the 
record  to  note  that  those  were  self-serving,  or  not 
self-serving,  they  are  hearsay  as  far  as  we  are 
concerned.  We  didn't  publish  those  airline  tables, 
and  there  is  no  evidence  that  we  were  in  any  way 
consulted  about  their  being  published — we  feel  that 
they  are  incompetent,  irrelevant  and  immaterial,  but 
we  have  no  objection  to  the  Court 

The  Court :     They  will  be  admitted. 

(Whereupon,  documents  referred  to  were  ad- 
mitted in  evidence  and  marked  Defendant's  Ex- 
hibit A-4.) 

The  Court:     Now  then  as  to  7.  [108] 
Mr.  Jones:     No  objection. 

The  Court:     That  wdll  be  admitted  and  properly 
marked  in  accordance  wdth  the  practice. 
Mr.  Winter:     That  will  be  A-5. 

(Whereupon,  document  referred  to  was  ad- 
mitted in  evidence  and  marked  Defendant 's  Ex- 
hibit A-5.) 

The  Court:     And  8. 

Mr.  Jones:     No  objection. 
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The    Coiiit:     It    will    l)e    ^ivon    an    appropriate 
marking. 

(Whereupon,  document  referred  to  was  ad- 
mitted in  evidence  and  marked  Defendant's  Ex- 
hibit A-().) 

The  Court:     That  one  seems  to  be  Exhibit  10. 
The  next  one  seems  to  be  10. 
Mr.  Jones:     Ten — no  objection. 
The  Court :     That  likewise  will  be  admitted. 

(Whereupon  document  referred  to  was  ad- 
mitted in  evidence  and  marked  Defendant's  Ex- 
hibit A-7.) 

Mr.  Winter:     11. 

M  V.Jones:     No  objection. 

(Whereupon  document  referred  to  was  ad- 
mitted in  evidence  and  marked  Defendant's  Ex- 
hibit A-8.)  [109] 

The  Court:     12. 

Mr.  Jones:     No  objection. 

(Whereupon  document  referred  to  was  ad- 
mitted in  evidence  and  marked  Defendant's  Ex- 
hibit A-9.) 

The  Court :     Then  thirteen. 

Mr.  Jones:     No  objection. 

(Whereupon  document  referred  to  was  ad- 
mitted in  evidence  and  marked  Defendant's  Ex- 
hibit A-10.) 

The  Court:     That  apparently  takes  care  of 

Mr.  Jones:     No,  fourteen,  sir.    If  fourteen  was 
introduced,  I 
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The  Court:     Well,  fourteen 


Mr.  Jones:     Oh,  I  made  an  objection  to  it  then. 

The  Court:     Yes. 

Mr.  Winter :  And  now,  your  Honor,  pretrial  Ex- 
hibit 16 

The  Court:     The  map  of  Seattle. 

Mr.  Winter:  Well,  that  was  the  Government's 
map,  but 


The  Court :     Is  it  in  evidence  here  with 

Mr.  Winter:  It's  a  smaller  map  and  I'm  going 
to  ask  the  witness,  in  view  of  the  situation,  one 
question  [110]  with  respect  to  this  map,  a  Govern- 
ment witness,  to  identify  it. 

The  Court:  Very  well.  That  takes  care  of  all 
the  exhibits. 

Mr.  Winter:  That  takes  care  of  all  of  the  ex- 
hibits. [Ill] 


HARRY  D.  EDWARDS 

produced  as  a  witness  on  behalf  of  the  Defendant, 
after  being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Winter : 

Q.  Will  you  state  your  name,  i^lease? 

A.  Harry  D.  Edwards. 

Q.  And  what  is  your  occupation.  Major? 

A.  Deputy  Collector. 

Q.  The  District  of  Washington? 

A.  District  of  Washington. 
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( Testimony  of  Harry  I).  Edwards.) 

Q,     And  where  do  you  reside? 

A.     Seattle,  Washin.i2^ton. 

Q.  Were  yon  tlic  investi^atin.i,^  officei-  wlio  inves- 
tigated the  tax  liability  on  transportation  of  persons 
by  the  plaintiffs  in  this  case?  A.     I  was. 

Q.  In  connection  with  that  investigation,  did 
yon  secure  a  inap  what  has  been  marked  for  iden- 
tification, Defendant's  exhibit 

The  Court:  It's  marked  pretrial  exhibit  num- 
ber 16. 

Q.  Showing  you  what  has  been  marked  on  there 
in  red  pencil  or  crayon,  will  you  state  when  that  was 
placed  on  there?  [112] 

A.  That  was  placed  on  there  shortly  before  May 
1st,  ^945. 

Q.  Where  did  you  get  the — what  was  the  occa- 
sion for  making  that  marking  on  that  map? 

A.  I  was  trying  to  tell  exactly  what  the  dow^n- 
town  area  referred  to  in  this  case  was. 

Q.     Are  you  talking 

A.  Yes,  I  was  at  the  airline — at  the  Gray  Line 
offices  and  I  talked  to  a  driver  of  Gray  Line  and 
had  him  tell  me  and  show  me  what  the  downtown 
area  was,  and  so  marked  it  out  on  this  map  at  that 
time. 

Q.  And  you  marked  it  out  in  his  presence  from 
what  information  you  obtained  there? 

A.    Yes. 

Mr.  Winter:     We  will  offer  in  evidence 

The  Court:  Does  that  correspond  to  the  testi- 
mony that  was  given? 
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(Testimony  of  Hany  D.  Edwards.) 

Mr.  Jones:  Not  exactly.  I  want  to  object  to  it 
on  several  grounds.  One,  that  there  is  no  showing 
that  the  driver,  whoever  he  was  that  informed  Mr. 
Edwards  about  that,  knew,  or  that  he  was  an  agent 
for  Gray  Lines  for  the  purpose  of  making  such  ad- 
missions that  are  binding  on  it.  It's  incompetent, 
irrelevant,  immaterial,  the  way  it  comes  into  evi- 
dence— it's  purely  hearsay. 

The  Court:  Well,  I  shall  sustain  the  objection 
if  it  differs  from  the  testimony  that  went  in  with- 
out [113]  objection. 

Mr.  Winter:     It  does  not  differ  at  all. 

Mr.  Jones:     I  think 

The  Court:  Some  driver  testified  where  the 
boundaries  w^ere,  and  of  course  if  they  had  instruc- 
tions the}^  were  to  make  deliveries  within  the  down- 
town area,  or  pickup. 

Mr.  Jones:  If  it  doesn't  differ,  I  don't  know  a 
thing  about  it. 

Mr.  Winter:  Well,  it's  my  understanding  this 
course  corresponds  with  the  description  of  the  down- 
town area  described  in  the  United  Airlines'  letter, 
does  if?  Do  you  know? 

The  Witness:  The  United — I'm  not  sure  about 
that  United  Airlines'  letter,  sir.  Well,  it  doesn't 
agree  with  the  testimony  given  here  today,  if  that's 
what  you  mean. 

Mr.  Winter:  In  what  respect?  What  is  the  dif- 
ference in  the  area? 

The  Witness:  That  lists  Virginia  Street  as  the 
northern  boundary.  Lenora  is  the  next  street  north. 
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CiVvstiitiony  of  Harry  J).  Edwards.) 
Tile  driver  at  the  time  I  made  that  out  told  m(;  that 
Lenora  was  the  street  that  led  directly  to  the  garage. 
There  are  no  hotels  on  I.enoia  Street.  The  other 
difference  is  that  that  is  marked  along  First  Avenue, 
whereas  they  [114]  say  to  the  waterfront.  I  was 
told  at  the  time  that  First  Aevmie  was  the  down- 
town area. 

Mr.  Jones:  Well,  1  shall  have  to  urii:e  my  oh- 
jection,  your  TTonor,  because  the 

The  Court:  Oh,  it's  not  very  material  either 
way ;  the  variation  is  so  minor,  apparently.  I  think 
the  Court  asked  the  question  and  there  was  no  ob- 
jection, of  the  other  driver,  what  he  considered  the 
downtown  area.  If  there  is  any  great  dispute  upon 
that,  T  will  permit  the  plaintiff  to  reopen  the  case, 
or  the  defendant 

Mr.  Jones:  Well,  T  have  the  driver  here,  and 
I'll  call  him. 

The  Court:  No,  I'm  not  so  much  interested  in 
the  driver  as  I  am  someone  in  an  executive  position, 
testifying  what  they  meant  by  the  downtown  area. 
Will  you  let  me  have  that  contract?  If  you  can 
agree  upon  what  the  downto\\ii  area  was — it  has 
been  mentioned  so  many  times. 

Mr.  Winter:  Your  Honor,  the  contract  provides 
on  page  one — "For  the  pur])ose  of  this  agreement, 
said  Downtown  District  shall  be  considered  to  be  the 
area  in  the  City  of  Seattle  bounded  on  the  North 
by  Lenora  Street,  on  the  East  by  Ninth  Avenue,  on 
the  South  by  Boeing  Field  and  on  the  west  by  the 
waterfront  of  Puget  Sound."  [115] 
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(Testimony  of  Harry  D.  Edwards.) 

The  Court :     That's  on  page  I'? 

Mr.  Winter:     Yes,  your  Honor. 

The  Court:     Oh,  I  see. 

Mr.  Winter:  I  have  no  objection  to  that  being 
considered,  and  I'll  withdraw  the  exhibit,  if  your 
Honor  please,  I  don't  think  it's  that  important. 
However,  I  want  to  ask  the  witness  one  question. 

Q.  When — were  you  furnished  in  your  investiga- 
tion with  a  copy  of  this  agreement — the  written 
agreement  between  the 

The  Court:     Plaintiff's  Exhibit  1. 

Q.  Plaintiff's  exihibit  1,  between  the  United 
Airlines  Transportation  Corporation  and  Gray  Line 
Tours,  Inc.,  a  Washington  corporation? 

A.     No. 

Q.  When  vv^as  the  first  time  that  you  saw  that 
contract?  A.     About  ten  days  ago,  here. 

Q.     In  my  office?  A.     No. 

Q.  No — was  it  at  my  office  or  was  it  here  in 
Court,  at  the  time  of  the  pretrial? 

A.     I  believe  it  was  in  your  office,  Mr.  Witner. 

Q.     Yes,  I  think  it  was. 

A.  The  first  mention  of  it,  I  believe,  was  made 
there. 

Q.  Well,  wasn't  that  after  we  had  had  the  hear- 
ing and  then  [116]  we  started  on  the  pretrial  con- 
ference? A.     That's  right. 

Q.  Yes,  with  Mr.  Jones?  Yes,  it  was  shown  to 
us  here  in  Court  briefly,  and  then  we  read  it  when 
we  got  to  the  pretrial — that  was  after  the  first 
hearing  in  this  case.  A.     That's  right. 
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('J'cstiniony  ut'liari y  I).  Ivlwards.) 

Mr.  Winter:  It's  satisfactory  to  me,  your  Honoi-, 
that 

'Vhv  ('Oiirt :     Very  well. 

Mr.  Winter:     That's  all. 

Mr.  Jones:     That's  all  for  us,  too. 
(Witness  excused.) 

Mr.  Jones:  Tf  the  Court  please,  and  if  it  meets 
with  counsel's  ideas  in  this,  I  would  like  to  request 
the  privile.s^e  of  presentinc:  the  case  on  oral  ari!:u- 
ments  rather  than  briefs. 

The  Court:  That's  aj^reeable  with  the  Court. 
How  much  time  would  you  w^ant? 

Mr.  Jones:  We  could  finish,  well  before  5:00, 
I'm  sure.    I  know  I  can  finish  well  before  five. 

Mr.  Winter :     I  think 

The  Court:  Well,  I  think  we'll  take  an  intermis- 
sion then  until  twenty  minutes  after  three.   [117] 

Mr.  Jones:     Thank  you. 

The  Court:  And  the  exhibits  will  be  available, 
if  you  want  them.  I  want  to  re-read  the  stipula- 
tion. 

(Recess.) 

(Whereupon  ara:ument  by  Mr.  Jones.)  [118] 

DECISION  OF  COURT 

The  Court :  I,  Mr.  Jones,  have  been  impressed 
favorably  with  the  manner  in  which  you  have  pre- 
sented this  case,  both  from  the  ])oint  of  ability  and 
from  the  point  of  thoroughness.  But  I  am  not  per- 
suaded that  your  client  can  prevail  in  the  case,  and 
I  will,  therefore,  not  take  the  time  to  listen  to  au 
argument  from  the  Government,  because  I  am  clear 
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in  my  own  mind  that  I  shall  have  to  deny  the  relief 
that  you  seek  and  dismiss  your  complaint. 

It's  only  fair — you  may  be  seated — it's  only  fair 
that  I  should  state  the  reasons  that  impel  me  to  do 
this. 

The  facts  in  the  case  are  not  seriously  in  dispute ; 
pretty  well  set  up  in  the  pretrial  order  resulting 
from  pretrial  conference.  There  are  some  conten- 
tions that  the  parties  raise  and  set  forth  in  this 
pretrial  order,  but  generally  speaking,  there  isn't 
any  very  serious  dispute  upon  the  facts. 

I  shall  adoi)t,  of  course,  all  of  the  stipulated 
facts  in  this  pretrial  order,  as  the  facts  that  the 
Court  finds  in  this  case.  And  applying  those,  plus 
the  evidence  given,  supplementing  them,  and  the 
evidence  was  all  given  on  behalf  of  the  plaintiff  and 
none  by  the  Government,  I  still  cannot  bring  myself 
to  the  position  that  the  plaintiff  is  entitled  to  a  re- 
covery; and  I  might  say,  parenthetically,  it's  not  be- 
cause of  any  preconceived  notions  that  [119]  I 
entertain  by  reason  of  having  been  a  member  of 
Congress  in  1941  when  this  Act  was  passed.  I 
remember  the  Act,  but  recall  nothing  whatever 
concerning  the  specific  section  in  question,  and  it's 
outstanding  in  my  mind  more  because  it  came  on  the 
floor  under  a  rule  that  is  commonly  referred  to  as  a 
gag  rule,  and  no  member  who  had  not  been  a  mem- 
ber of  the  Ways  and  Means  Committee  or  the  Rules 
Committee,  could  do  anything  other  than  vote  Yes 
or  No,  and  it  came  under  limited  debate,  and  as  I 
try  to  look  back  now  I  have  no  recollection  whatever 
concerning  the  matter  of  this  five  per  cent  transpor- 
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tiitioii  tax  that  was  included  in  a  bill  that  was  many 
]>a,<;es  in  length  and  covered  many,  many  articles. 
But,  W'hen  we  examine  the  law,  and  it  has  been 
\{'ry  thoi'oughly  (juoted  in  arp^ument,  and  I  will 
refer  specifically  to  Section  3469  of  26  U.  S.  C.  A. 
of  the  Revenue  Act,  it  says — and  I'm  only  going  to 
read  a  small  part  of  it — "such  tax  shall  apply  to 
transportation  by  motor  vehicles  having  a  passen- 
ger seating  cajiacity  of  less  than  ten  adult  passen- 
gers including  the  driver,  only  when  such  vehicle  is 
oj)erated  on  an  established  line." 

It  becomes  evident  by  the  very  reading  of  that 
language  that  we  are  put  to  something  further  when 
we  attempt  to  apply  this  Act  of  Congress,  and  that 
is  to  secure  a  definition  that's  satisfactory  and  rea- 
sonable, and  whicli  can  be  understood  by  the  public 
as  to  what  constitutes  an  [120]  established  line. 

Undoubtedly,  the  Commissioner  of  Internal  Reve- 
nue found  that  problem  confronting  him  soon  after 
the  effective  date  of  this  Act.  So  he  promulgated 
a  regulation,  in  the  nature  of  a  definition,  appearing 
in  the  regulations  as  Section  130.58,  under  Motor 
Vehicles  with  Seating  Capacity  of  less  than  ten. 
That  definition  is  binding  u])on  this  Court  and 
u])(Mi  all  the  courts,  if  it  is  sufficiently  clear  to  meet 
the  situation  that  is  presented  by  the  facts  that  we 
now^  have  for  consideration.  I  don't  think  that  a 
court  w^ould  be  ])ermitted  to  go  to  the  dictionaries 
or  am^  other  outside  source  for  a  definition.  I  say 
this  because  of  the  holding  by  the  Supreme  Court, 
at  least  upon  one  occasion  some  time  ago,  and  then 
again  here  in  a  case  just  out,  the  last  set  of  clip 
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sheets,  April  14,  1947,  No.  68.  And  in  this  latter 
case,  the  question  for  determination  was  a  proper 
definition  for  the  word  "property."  The  Act  of 
Congress  used  the  term  "property."  The  Commis- 
sioner had  issued  a  regulation,  wherein  he  defined 
what  property  meant,  and  the  confusion  that  arose 
in  this  case  of  Crane  vs.  Internal  Revenue,  was  the 
distinction  that  would  have  to  be  made  between  the 
words  "equity,"  because  this  involved  a  mortgaged 
piece  of  realty,  and  the  word  "property"  for  the 
purpose  of  levying  tax.  The  Court's  opinion,  writ- 
ten by  the  Chief  Justice,  has  this  to  say :  "We  think 
the  reasons  for  [121]  favoring  one  of  the  latter  con- 
structions are  of  overwhelming  weight.  In  the  first 
place,  the  words  of  the  Statute,  including  revenue 
acts,  should  be  interpreted,  where  possible,  in  their 
ordinary,  everyday  sense."  Then,  omitting  parts 
that  are  not  relevant  here,  the  Court  goes  on:  "the 
quoted  provision  of  the  regulation" — that  is  the 
definition  of  "property,"  "has  been  in  effect  since 
1918,  and  as  the  revelant  statutory  provision  has 
been  repeatedly  reenacted  since  then,  in  substan- 
tially the  same  form,  the  former  may,  itself,  now  be 
considered  to  have  the  force  of  law."  The  state- 
ment there  relating  to  Internal  Revenue  Regulations 
can  be  applied  a  hundred  per  cent  to  the  situation 
-here,  with  regard  to  the  definition,  because  since 
1941  and  there  have  been  at  least  two  amendments 
to  the  law,  each  time  increasing  the  tax,  and  Con- 
gress has  by  implication  accepted  the  Commission- 
er's regulation  on  "Established  Line." 
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Defining  tlic  dcfiiiitioii  as  fixed  by  Uw.  i-egulation 
that  I  have  referred  to,  (h'fines  the  tenn  ''oy)erated 
on  an  established  line''  and  it  says,  and  I'm  quoting: 
''Tt  means  operated  with  some  decree  of  rep^iilarity 
between  definite  points.  It  does  not  necessarily 
mean  that  strict  regularity  of  schedule  is  main- 
tained." Applying  the  evidence  we  have  here,  we 
must  find  it  does  not  necessarily  mean  that  a  full 
run  is  always  made;  it  does  not  necessarily  mean 
that  a  particular  route  is  followed;  it  does  not  [122] 
necessarily  mean  that  intermediate  stops  are  re- 
stricted. When  read  as  I  have  read  it  here,  and  I 
fully  intended  to  read  it  fairly,  the  phrase  "it  does 
not  mean"  applies  to  each  one  of  these  subdivisions, 
or  each  one  of  these  clauses  in  this  definition,  which 
reads:  "The  term  implies  that  the  person  render- 
ing the  service  maintains  and  exercises  control  over 
the  direction,  the  route,  the  time,  the  number  of 
passengers  carried"  and  so  on.  Reading  further: 
"It  also  implies  the  primary  contract  between  the 
operator  and  the  persons  served,  is  for  the  trans- 
portation of  a  person  not  for  hire  or  for  use  of  the 
vehicle." 

In  the  instant  case,  we  have  a  situation  that's 
distinguished  from  the  ordinary  service  rendered 
by  a  public  carrier.  We  have  a  situation  giving  rise 
t(^  a  service  to  a  very  limited  part  of  the  public, 
those  who  made  use  of  airplanes  in  traveling,  and 
not  even  all  of  them.  There  is  a  contract,  between 
the  airplane  company  and  the  plaintiff  in  this  action, 
in  one  instance  a  written  contract,  in  the  other  two, 
a  similar  oral  contract,  w^herein  it  was  agreed  that 
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they  would  render  service  to  the  passengers  car- 
ried, or  to  be  carried  by  the  airplane  companies; 
and  while  the  agreement  does  not  limit  to  travel- 
ing a  particular  street  or  road  or  highway,  it  does 
definitely  impose  upon  them  the  responsibility  that 
whenever  services  were  needed  to  carry  passengers 
from  the  business  district  [123]  of  Seattle  to  the 
airport,  or  the  Boeing  air  field,  such  passengers  as 
might  want  to  leave  and  make  use  of  the  service,  or 
to  return  them,  always  had  it  available.  I  might 
elaborate  upon  that  if  it  would  help  to  clarify  the 
problem,  but  I  am  inclined  to  believe  that  it  would 
not.  Under  this  definition  any  consolation  that  the 
plaintilff  can  get  from  the  language,  to  the  effect  that 
the  term  implies,  that  the  person  rendering  the  serv- 
ice maintains  and  exercises  control  over  the  direc- 
tion, the  route,  the  time  and  the  number  of  passen- 
gers to  be  carried  does  not  avail  here,  because  the 
plaintiff  didn't  have  that  power  independent  of  his 
obligations  that  he  assumed  to  the  airplane  com- 
panies. All  of  the  other  tests  of  this  term — "car- 
riage for  hire,"  are,  it  seems  to  me  by  the  facts 
admitted  in  the  Pretrial  Order  and  the  evidence 
offered  here,  clearly  established. 

It  becomes  totally  unnecessary  for  the  Court  to 
go  to  the  second  phase  of  this  case,  if  this  were  one 
of  those  situations  where  the  facts  did  not  support 
a  finding  that  this  was  a  service  for  hire ;  then  we  'd 
have  the  question  as  to  w^hether  application  should 
be  given  to  provisions  of  the  statute — I  think  en- 
acted at  the  same  time  this  five  per  cent  tax  was  en- 
acted in  1941 — providing  in  substance  that,  if  one 
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couldn't   disburse   ilic  fax   erroneously  collected   to 
those  who  paid  it,  then  lie  would  be  left  without  a 
remedy  [124]  to  recovci-  it,  because  beinu:  a  tax  })aid 
to  the  Federal  Government,  it  would  have  to  remain 
the   property   of   the   Federal    (lovernment,    rather 
than  be  taken  to  enrich  the  person  who  erroneously 
collected  it.    The  Act  of  Congress  in  that  regard  is 
quite  the  contrary  to  the  decision  in  the  Bow  case, 
and  whether  the  decision  in  that  case  gave  rise  to 
this  congressional  enactment  or  not,  I  am  not  in- 
formed, but  the  language  is  quite  plain — this — in 
this   case — I   say,    if   the   finding   on   the   primary 
question  here  were  to  the  contrar}^  from  what  I  do 
find,  then  the  Court  would,  I  feel,  be  forced,  under 
the  facts  in  this  case,  to  find  that  there  still  could 
not  be  a  recovery  because  the  parties  from  whom 
the  collections  were  made  were  so  numerous  and 
unknown,  and  the  money  though  collected  in  good 
faith  and  paid  in  good   faith  to  the  government, 
even  though  it  were  erroneously  collected  couldn't 
be  recovered  after  it  had  once  been  paid.    Makini; 
payment  of  it  might  be  defeated  if  this  were  not 
an  "established  line,"  but  that  would  ))e  a  matter, 
I  think,   rather  for  the  Tax   Court   than   for   this 
Court,  if  there  had  been  no  payment  made. 

However,  deciding  the  ])rimary  issue  that  this 
operation  was  within  the  definition,  as  the  regula- 
tions set  them  forth,  a  service  that  was  subject  to 
the  tax  at  one  time  in  the  earlier  years  here  in- 
volved of  five  per  cent,  and  then  the  ten  per  cent 
and  then  the  fifteen  per  cent,  and  the  [125]  Court 
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having  so  found  and  being  satisfied  that  the  record 
— as  made  in  this  case — supports  such  finding,  there 
is  nothing  to  do  but  deny  the  relief  sought  and  dis- 
miss the  petition. 

Before  I  conclude  let  me  say  that  I  have  tried  to 
give  every  spare  moment  that  I  had  to  this  matter 
since  it  was  first  submitted  to  me.  All  of  these  ex- 
hibits offered  in  this  Pretrial  Order  have  been  in 
the  possession  of  the  Court  since  they  were  first  sub- 
mitted about  ten  days  or  two  weeks  ago,  because 
I  realize  the  significance  of  this  case,  particularly 
the  plaintiff.  A  settlement  of  this  issue  here  may 
not  be  an  end  to  the  problems  that  still  exist  be- 
tween the  plaintiff  and  the  government  as  to  simi- 
lar tax,  subsequently  collected,  and  I  don't  know 
just  what  they  may  be.  I  am  assuming  that  either 
the  plaintiff  since  they  took  the  position  upon  ad- 
vice, which  that  given  in  the  best  of  faith,  to  the 
effect  that  they  are  not  liable  for  this  tax,  and 
have  no  longer  been  collecting  it  may  still  be  held 
liable;  or  on  the  other  hand  the,v  may  have  been 
collecting  it,  and  may  have  assumed  that  it  was 
their  property  and  just  that  much  of  an  increase 
in  rates.  I'm  not  going  to  have  to  pass  upon  that 
issue,  at  least  not  in  this  case.  While  I  can  feel 
reasonably  sure  of  my  findings  of  facts  and  con- 
clusions, I  am  never  positive  of  them,  nor  do  I  have 
such  pride  of  opinion  concerning  them  that  would 
cause  me  to  [126]  believe  that  it  would  be  a  mistake 
to  have  an  Appellate  Court  review  the  same  facts 
and  determine  whether  I  was  right  or  wrong  in  my 
conclusions.    I  can't  hold  otherwise  under  the  sit- 
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nation  as  pi-csciitod.  The  dclinilioMs  laid  down  by 
tho  regulations,  and  the  very  recent  expression  by 
the  Sn])rerne  Court  convince  me  the  plaintiff  is  not 
entitled  to  the  i-elief  sou.i^ht.  'I'liey  announced  the 
law  in  this  case  to  the  effect  that  tliese  regulations 
have  the  force  of  law  and  that  commits  the  Court 
to  the  definition  as  set  forth  by  the  Commissioner. 
When  the  definition  is  applied  to  the  facts  here,  T 
call  do  nothing  other  than  that  which  T  have  already 
announced. 

You  may  prepare  findings  and  conclusions  of  law 
and  decree  and  sulnnit  them,  suiting  your  own  con- 
venience, I'd  say  within  the  next  thirty  days. 

Mr.  Winter:  Yes,  your  Honor,  under  the  new 
rules  the  Attorney  General's  office  is  requiring  us 
to  submit  our  proposed  findings  back  there,  but  T 
will  do  it  as  soon  as  possible. 

The  Court:  Well,  I  suggest  speed,  because  it 
doesn't  mean  so  much  to  this  Court  now,  but  it 
might  mean  quite  a  little  bit  to  the  tax])ayer  if  this 
is  dragged  out  for  a  long  period  of  time. 

Mr.  Winter:  1  will  make  it  as  soon  as  possible, 
your  Honor,  and  submit  it  to  counsel,  your  Honor. 

The  Court:  And  I  want  to  compliment  counsel 
on  both  sides  foi'  the  great  amount  of  labor  that 
you  have  saved  the  Court  and  saved  yourselves  by 
your  cooperative  spirit  in  which  you  entered  into 
the  pretrial  conference,  and  finally  submitted  the 
major  part  of  the  material  facts  here,  so  we  didn't 
have  to  trouble  ourselves  with  them. 
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CERTIFICATE 

I,  Russell  N.  Anderson,  official  court  reporter  for 
the  above-entitled  court,  do  hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of  the 
matters  therein  set  out. 

/s/  RUSSELL  N.  ANDERSON, 

Official  Court  Reporter.  [128] 

[Endorsed]:  No.  11736.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  E.  Royce, 
B.  Royce  and  A.  H.  Wenck,  doing  business  as  Gray 
Line  Tours,  Appellants,  vs.  Clark  Squire,  Collector 
of  Internal  Revenue  for  the  District  of  Washington, 
Appellee.  Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion. 

Piled  September  24,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  Unitod  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11736 

E.  ROYCE,  B.  ROYCE  and  A.  IF.  WENCK, 

d/b/a  Gray  Line  Tours, 

Appellants, 
vs. 

CLxYRK  SQUIRE,  United  States  Collector  of  In- 
ternal Revenue  for  the  District  of  Washington, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANTS  INTEND  TO  RELY  ON 
APPEAL 

The  Appelhints  hereby  adopt  the  Statement  of 
Points  filed  by  them  in  this  case  with  the  Clerk  of 
the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion, and  on  this  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  the 
Appellants  intend  to  rely  on  the  points  set  forth 
in  the  said  statement  which  is  now  included  in  the 
typewritten  Transcript  of  Record  on  Appeal  herein 
at  pages  38  and  39  thereof. 

/s/  RANDALL  S.  JONES, 

Of  Attorneys  for  the 
Appellants. 

Due  and  legal  service  of  the  foregoing  Statement 
of  Points  by  receipt  of  a  duly  certified  copy  thereof. 
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as  required  by  law,  is  hereby  accepted  in  Multnomah 
Coimty,  Oregon,  on  this  30th  day  of  September, 
1947. 

/s/  THOMAS  R.  WINTER, 

Attorney  for  Appellee. 

[Endorsed]:     Filed  Oct.  2,  1947. 
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STIPULATION  DESIGNATING  PARTS  OF 
RECORD  TO  BE  PRINTED 

Whereas,  Appellants'  Statement  of  the  Points 
upon  which  they  intend  to  rely  on  this  appeal  and 
their  Application  to  be  relieved  from  printing  or 
reproducing  the  original  exhibits  in  the  printed 
Transcript  of  Record,  each  entitled  in  the  above 
entitled  Court,  were  served  upon  the  appellee  this 
30th  day  of  September,  1947. 

Now,  Therefore,  the  appellants  and  appellee,  ap- 
pearing and  acting  by  and  through  their  respective 
attorneys  of  record  herein,  here1)y  designate  the 
entire  Transcript  of  Record  on  Aj^peal,  together 
with  all  of  the  Reporter's  original  Transcript  of 
Proceedings  and  all  the  original  exhibits,  as  the 
parts  of  record  which  they  think  necessary  for  a 
consideration  of  the  points  above  mentioned,  but 
further  Designate  Only  the  said  Transcript  of  Rec- 
ord on  Appeal  and  said  Reporter's  Transcript  of 
the  Proceedings  as  the  parts  of  said  Record  that 
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need  he  i)iiiit('(l  in  llic  i)T'int(Hl  Transci'ipt  of  Record 
foi-  tlic  consideration  of  said  j)()ints;  and 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween t]ie  said  parties  hereto,  appearing  and  acting 
by  and  throiigli  their  said  revSpective  attorneys,  that 
all  of  the  exhibits  introduced  in  evidence  at  the 
trial  of  the  above  entitled  case  may  be  considered 
in  their  original  form  by  the  above  entitled  Court 
in  determining  the  questions  involved  in  this  A])- 
])eal;  that  for  the  reasons  stated  in  said  Aj^plication 
the  said  parties  do  not  consider  it  necessary  or  prac- 
tical to  print  or  otherwise  reproduce  said  exhibits 
in  the  printed  Transcript  of  Record  on  Appeal ;  and 
the  parties  herein  respectfully  request  the  above 
entitled  Court  to  consider  each  and  all  of  the  said 
exhibits  in  their  original  form  in  determining  the 
questions  on  appeal  herein  as  though  the  said  ex- 
hibits had  been  printed  or  otherwise  reproduced  in 
the  printed  Transcript  of  Record,  and  further  le- 
quest  the  above  entitled  Court  to  make  and  enter 
an  order  granting  appellants'  said  application. 

Dated,  September  30,  1947. 

/s/  RANDALL  S.  JONES, 

Of  Attorneys  for  Appellant. 

/s/  THOMAS  R.  WINTER, 

Of  Attorneys  for  Appellee. 

[Endoi-sed] :     Filed  Oct.  2,  1947. 
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APPLICATION  BY  APPELLANTS  TO  BE  RE- 
LIEVED FROM  PRINTING  OR  REPRO- 
DUCING THE  EXHIBITS 

Comes  now  the  Appellants  and  respectfully  apply 
to  and  move  the  above  entitled  court  for  an  order 
relieving  the  Appellants  from  printing  or  repro- 
ducing the  exhibits  in  this  case  in  the  printed  Tran- 
script of  Record  on  Appeal,  and  ordering  that  all 
said  exhibits  be  considered  by  this  court  in  their 
original  form  in  determining  the  questions  involved 
in  this  appeal  without  such  exhibits  being  so  printed 
or  reproduced  and  as  though  they  were  fully  set 
forth  in  said  printed  Transcript  of  Record.  This 
application  is  based  upon  the  ground  that  said  ex- 
hibits are  voluminous,  that  some  of  them  are  not 
of  a  printable  type,  that  some  of  the  others  are 
not  easily  printable,  that  others  are  bundles,  such 
as  samples  of  billings  or  daily  and  monthly  operat- 
ing reports,  that  the  inclusion  of  all  of  the  exhibits 
in  the  printed  Transcript  of  Record  would  make 
it  extraordinarily  long  and  that  the  cost  would  be 
greatly  disproportionate  to  the  convenience  of 
having  them  all  so  included  as,  in  all  probabilit}^ 
there  will  be  very  little  need  to  refer  to  most  of 
them.  This  application  is  supported  by  the  stipula- 
tion by  the  parties  hereto  filed  herewith. 

/s/  RANDALL  S.  JONES, 
Of  Attorneys  for  the 
Appellants. 
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Order 

Based  on  the  foregoing  application  and  the  stipu- 
lation of  the  Appellants  and  the  Appellee  on  file 
herein, 

It  Is  Ordered,  that  the  exhibits  in  the  above 
entitled  case  need  not  be  printed  or  reproduced  in 
the  printed  Transcript  of  Record  on  Appeal,  and 
that  all  of  the  said  exhibits  shall  be  considered  in 
their  original  form  by  the  above  entitled  court  in 
considering  and  determining  the  questions  involved 
in  this  ay)peal  just  as  though  said  exhibits  were  set 
out  in  the  printed  Record. 

Dated,  October  2,  1947. 

/s/  WILLIAM  DENMAN, 
Judge. 

Due  and  legal  service  of  the  foregoing  api)li ca- 
tion and  form  of  Order  by  receipt  of  a  duly  certi- 
fied copy  thereof,  as  required  by  law,  is  hereby 
accepted  in  Multnomah  County,  Oregon,  on  this 
30th  day  of  September,  1947. 

/s/  THOMAS  R.  WINTER, 

Attorney  for  Appellee. 

[Endorsed] :     Filed  Oct.  2,  1947. 
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In  the  United  States 

CIRCUIT  COURT  OF  APPEALS 

for  the  Ninth  Circuit 


E.  ROYCE,  B.  ROYCE  and  A.  H.  WENCK, 
doing  business  as  Gray  Line  Tours, 

Appellants, 

vs. 

CLARK  SQUIRE,  Collector  of  Internal  Revenue 
for  the  District  of  Washington, 

Appellee. 


BRIEF  FOR  APPELLANTS 


Upon   Appeal   from   the   District   Court   of   the   United 

States  for  the  Western  District  of  Washington, 

Southern    Division 


JURISDICTION 

During  the  period  October  1,  1941  through  Septem- 
ber 30,  1944,  Appellee  assessed  against  Appellants  trans- 
portation taxes,  penalties  and  interest  in  the  total 
amount  of  $16,423.51,  and  Appellants  paid  the  assess- 
ment to  the  Appellee.    The  taxes  were  purportedly  as- 
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sessed  under  Sec.  3469,  Title  26,  U.S.C.A.,  (Internal 
Revenue  Code),  as  added  to  the  code  by  the  "Revenue 
Act  of  1941"  and  subsequent  amendments  thereto.  (Tr. 
3). 

On  November  30,  1944,  Appellants  filed  with  the 
Appellee  a  claim,  properly  and  duly  prepared  upon  the 
prescribed  form,  for  a  refund  of  the  $16,423.51,  together 
with  interest,  as  provided  by  Sec.  3471,  Title  26,  U.S. 
C.A.,  (Internal  Revenue  Code)  (which  Section  was  here- 
tofore erroneously  stated  as  Sec.  322).  The  Commis- 
sioner of  Internal  Revenue  of  the  United  States  rejected 
this  claim  for  refund  on  the  19th  day  of  June,  1945. 
(Tr.  25). 

On  April  2,  1946,  the  Appellants  filed  with  the  Dis- 
trict Court  of  the  United  States  for  the  Western  District 
of  Washington,  Southern  Division,  their  complaint 
wherein  they  pray  for  a  judgment  against  the  Appellee 
in  the  principal  sum  of  $16,423.51,  together  with  interest 
as  provided  by  law  (Tr.  2-4),  and  on  July  22,  1946,  the 
Appellee  filed  his  answer  to  the  complaint  (Tr.  6). 

Jurisdiction  of  all  cases  arising  under  the  Internal 
Revenue  Laws  of  the  United  States  (including  this  case) 
is  conferred  upon  the  District  Court  by  Sec.  41,  (5), 
Title  28,  U.S.C.A.  and  Sec.  3800,  Title  26,  U.S.C.A. 

On  June  16,  1947,  the  District  Court  (Leavy,  J) 
made  and  entered  its  final  judgment  against  the  Appel- 
lants (Tr.  38-39). 

Jurisdiction  to  review  judgments  of  the  district 
courts,  in  cases  such  as  this,  is  conferred  on  this  court 
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by  Sec.  225  (a),  Title  28,  U.S.C.A. 

Timely  notice  of  appeal  and  Bond  on  Appeal  were 
served  on  the  Appellee  and  duly  filed  (Tr.  40,  41). 


STATEMENT   OF   THE   CASE 

During  the  times  involved  in  this  case  the  Appellants 
were  engaged,  at  Seattle,  Washington,  in  the  business 
of  transporting  passengers  in  motor  vehicles  under  the 
firm  name  and  style  of  "Gray  Line  Tours,  and  the 
Appellee  was  and  now  is  the  United  States  Collector  of 
Internal  Revenue  for  the  District  of  Washington.  Dur- 
ing all  said  times  the  Appellants  had  a  contract  (Ex.  1) 
with  the  United  Air  Lines  Transportation  Corporation 
to  provide  surface  transportation  services  for  air  passen- 
gers of  the  United  Air  Lines,  and  the  Appellants  also 
had  similar  arrangements  or  oral  contracts  with  North- 
west Airlines  and  Pan-American  World  Airways  (Find- 
ing VII,  Tr.  26).  From  October  10,  1941  through  Sep- 
tember 30,  1944,  seven  passenger  limousines  were  used 
by  the  Appellants  in  providing  said  service,  and  these 
are  the  only  vehicles  with  which  we  are  concerned  in 
this  case  (Tr.  26). 

Appellee  assessed  and  collected  transportation  taxes 
from  Appellants  on  the  theory  they  were  operating  the 
said  limousines  "on  an  established  line"  within  the 
meaning  of  Sec.  3469,  I.R.C.  Appellants  instituted  this 
action  against  the  Appellee  to  recover  the  amounts  col- 
lected, alleging  that  their  said  limousines  "were  not  op- 
erated on  an  established  line"  (Tr.  3). 
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On  the  1st  day  of  May,  1947,  this  action  was  tried 
to  the  court  without  a  jury.  Witnesses  were  sworn  and 
testified  on  behalf  of  the  appellants,  and  the  appellants 
introduced  documentary  evidence.  A  witness  was  sworn 
and  testified  on  behalf  of  the  appellee,  and  the  appellee 

introduced  documentary  evidence.  All  the  exhibits  in- 
troduced are  now  in  the  possession  of  the  clerk  of  this 
Court.  Throughout  the  trial  the  appellants  contended 
that  the  limousine  service  they  provided  did  not  amount 
to  operating  motor  vehicles  "on  an  established  line" 
within  the  meaning  of  Section  3469  (a)  of  the  Internal 
Revenue  Code,  which,  as  originally  enacted,  read  as  fol- 
lows : 

''Transportation — There  shall  be  imposed  upon 
the  amount  paid  within  the  United  States,  on  or 
after  October  10,  1941,  for  the  transportation,  on  or 
after  such  effective  date,  of  persons  by  rail,  motor 
vehicle,  water,  or  air,  within  or  without  the  United 
States,  a  tax  equal  to  5  per  centum  of  the  amount 
so  paid.  Such  tax  shall  apply  to  transportation  by 
motor  vehicles  having  a  passenger  seating  capacity 
of  less  than  ten  adult  passengers,  including  the 
driver,  only  when  such  vehicle  is  operated  on  an 
established  line." 

(The  per  centum  figure  in  the  quoted  statute  was  raised 
by  amendments  from  5  to  10  and  from  10  to  15  within 
the  period  October  1,  1941  through  September  1,  1944. 
No  other  change  was  made  in  the  quoted  portion  of  the 
statute  within  said  period.) 

The  trial  court  made  Findings  of  Fact  in  which  it 
included  only  a  portion  of  the  facts  bearing  upon  the 
question  of  whether  or  not  in  providing  such  limousine 
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service  the  Appellants  were  operating  their  said  limousines 
on  "an  established  line"  within  the  meaning  of  the  last 
quoted  Section  of  the  Internal  Revenue  Code.  These 
findings  are  set  forth  as  Paragraphs  VIII  through  XVI 
of  the  Findings  of  Fact  (Tr.  26-31).  These  findings 
omitted  uncontroverted,  important,  material  and  ulti- 
mate facts  bearing  upon  this  question.  These  omitted 
facts  are  set  forth  in  subparagraphs  1  to  15,  inclusive, 
of  the  first  objection  to  the  Court's  said  findings  (Tr. 
34-37)  and  in  Specification  of  Error  II  of  this  brief. 
(The  Transcript  pages  set  forth  on  Transcript  pp.  34-37 
after  each  of  the  said  omitted  facts  refer  to  pages  in  the 
Reporter's  type-written  Transcript,  which  pages,  how- 
ever, are  indicated  by  insertions  in  the  printed  Tran- 
script of  Record.  The  page  references  made  to  an 
omitted  fact  in  Specification  of  Error  I  are  to  pages  in 
the  printed  Transcript  of  Record.) 

The  trial  court  found  and  concluded  that  the  Ap- 
pellants were  operating  the  limousines  "on  an  established 
line"  within  the  meaning  of  said  Section  of  the  Internal 
Revenue  Code,  and  basing  its  judgment  on  said  finding 
dismissed  Appellants'  complaint  with  prejudice. 

The  Appellants  contend  that  inasmuch  as  the  trial 
court  undertook  to  make  detailed  Findings  of  Fact,  it 
should  have  included  in  its  Findings  of  Fact  the  omitted 
uncontroverted  facts  to  which  reference  was  above  made. 
And,  as  in  the  trial  court,  the  Appellants  contend  that 
the  transportation  services  they  provided  during  the  said 
period  did  not  amount  to  operating  their  said  limousines 
on  "an  established  line"  within  the  meaning  of  said 
Section  of  the  Internal  Revenue  Code. 


6  E.  Royce,  et  al.  vs. 

Based  on  the  general  proposition  that  the  furnishing 
of  said  limousine  service  did  not  amount  to  an  operation 
of  motor  vehicles  "on  an  established  line"  within  the 
meaning  of  Sec.  3469,  I.R.C.,  the  Appellants  also  con- 
tend: (1)  said  transportation  service  was  specifically  ex- 
empt from  taxes  imposed  by  said  section;  (2)  that  Ap- 
pellants were  not  and  are  not  liable  for  transportation 
taxes  under  the  provisions  of  said  section;  (3)  that  the 
assessment  and  collection  of  said  purported  taxes,  penal- 
ties and  interest  were  and  are  illegal;  and  (4)  that  the 
Appellants'  complaint  should  not  have  been  dismissed. 

In  deciding  this  case  the  Court  treated  Regulation 
42,  Sec.  130.58  as  though  it  had  the  force  and  effect  of 
law,  and  the  Appellants  contended  at  the  trial  and  now 
contend  that  said  Regulation  does  not  have  such  force 
and  effect. 

During  the  trial  the  Appellee  offered  in  evidence  Ex- 
hibit No.  A-1  (which  is  Pre-Trial  Exhibit  14),  which 
Exhibit  is  an  inter-office  communication  of  the  United 
Air  Lines,  and  the  court  received  the  said  Exhibit  in 
evidence  over  the  objection  of  the  Appellants  that  there 
was  no  evidence  to  show  that  the  Exhibit  was  ever 
brought  to  the  attention  of  the  Appellants  or  that  they 
ever  had  any  knowledge  of  it  or  that  it  was  intended 
for  them  to  act  upon  and  that  it  was  hearsay  as  far  as 
the  Appellants  are  concerned  (Tr.  59  to  63). 


Collector  of  Internal  Revenue  7 

SPECIFICATION   OF   ERRORS 

I. 

The  trial  court  erred  in  admitting  in  evidence  Ap- 
pellee's Exhibit  A-1  (Pre-Trial  Exhibit  14)  over  the 
Appellants'  objection  based  on  the  following  grounds: 

"This  Exhibit  A-1  we  object  to  on  the  ground 
that  it  is  irrelevant  and  incompetent,  and  imma- 
terial; on  the  further  ground  that  it  purports  ('pur- 
ports' and  not  'supports'  was  the  words  used  as 
shown  on  p.  16  of  Reporter's  Transcript  of  Pro- 
ceedings) to  be  an  airline  inter-company  communi- 
cation. No  evidence  has  been  shown  that  it  was 
ever  brought  to  the  attention  of  the  plaintiffs  or 
that  they  ever  had  any  knowledge  of  it,  or  that  it 
was  intended  for  them  to  act  upon,  and  on  those 
grounds  we  object  to  it. 

The  Court:  Did  you  save  an  objection  in  the 
pretrial — 

Mr.  Jones:  General  objection,  if  the  Court 
please,  on  page  10,  subject  to  any  and  all  other 
objections,  the  general  objections.  Also  on  the 
ground  that  it  is  hearsay  as  far  as  the  plaintiffs  are 
concerned."   (Tr.  62,63). 

Exhibit  A-1  is  an  office  communication  of  the  United 
Air  Lines  now  in  the  possession  of  the  clerk  of  this 
court.  By  an  order  of  this  court  Appellants  were  re- 
lieved from  the  duty  of  printing  the  Exhibits.  They  do 
not  have  a  copy  of  the  form  upon  which  the  Exhibit 

was  typed  but  the  body  of  the  Exhibit  is  as  follows: 

« 

"Our  limousines  when  enroute  from  the  Airport 
to  the  City  of  Seattle  take  Airport  Way,  Highway 
US  99,  to  Dearborne  Street.    It  will  then  go  to  any 
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hotel  within  an  area  west  to  First  Avenue;  north  to 
Virginia  Street;  and  east  to  Ninth  Avenue.  This 
will  include  service  to  practically  all  the  downtown 
hotels. 

When  traveling  from  the  city  to  the  Airport  it 
picks  up  at  the  Olympic  Hotel  and  the  Traffic  Of- 
fice. The  limousine  takes  Fourth  Avenue  to  Airport 
Way,  then  goes  directly  to  Boeing  Field. 

Our  limousines  pick  up  at  the  Olympic  Hotel, 
forty- five  minutes  before  departure  and  at  the 
Traffic  Office  forty  minutes  prior  to  departure. 

/s/  J.  R.  Wanink" 

n. 

The  trial  court  erred  in  failing  to  include  in  its  find- 
ings each  and  all  of  the  following  facts: 

(1)  Air  line  passengers  being  transported  from 
Boeing  Field  were  carried  anywhere  within  the 
downtown  district  (bounded  as  set  forth  in  finding 
XII)  that  they  desired  to  go,  and  the  limousines 
stopped  anywhere  within  said  district,  at  the  re- 
quest of  a  passenger,  to  let  such  passenger  out  (Tr. 
61,  62,  109,  118,  and  128). 

(2)  There  were  fifteen  or  more  incoming  and 
fifteen  or  more  outgoing  flights  each  day  to  and 
from  Boeing  Field  (Tr.  58,  68,  and  77). 

(3)  When  the  arrival  of  a  plane  was  delayed 
the  air  line  company  would  notify  the  Appellants' 
dispatcher  of  that  fact,  together  with  the  estimated 
time  of  arrival  of  the  delayed  plane  (Tr.  74). 

(4)  The  information  given  Appellants'  dis- 
patcher by  the  air  lines  governed  the  departing  time 
of  Appellants'  limousines.  No  trips  were  run  with- 
out such  orders  from  the  air  lines  (Tr.  97  and  120). 

(5)  Appellants  maintained  no  schedules  of  the 
departure  of  their  limousine  service  (Tr.  103),  and 
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they  did  not  publish  or  post  for  the  use  or  perusal 
of  the  general  public  schedules  of  the  departures  of 
the  limousines  from  the  airport  or  from  the  pickup 
points  in  the  downtown  area  (Tr.  97). 

(6)  Appellants  did  not  at  any  time  advertise 
in  the  paper  or  by  poster  or  in  any  manner  their 
limousine  service  (Tr.  95). 

(7)  The  schedules  of  the  air  line  companies 
were  used  by  the  Appellants'  dispatcher  only  for 
the  purpose  of  planning  so  as  to  be  able  to  handle 
the  volume  of  expected  transportation  (Tr.  121). 

(7%)  The  general  public  was  not  conveyed  by 
means  of  the  limousine  service  (Tr.  95  and  122). 

(8)  The  air  line  companies  had  the  power  to 
specify  the  routes  of  travel,  but  they  did  not  do  so 
(Tr.  59,  96  and  99). 

(9)  Air  Hne  companies  had  the  power  to  desig- 
nate the  pick-up  points  in  the  downtown  area,  and 
these  were  changed  from  time  to  time  (Exhibit  I — 
Contract  with  United  Airlines;  Tr.  63,  64,  69,  70, 
96,  97  and  99). 

(10)  No  public  authority  specified  any  route 
to  be  followed  by  Appellants'  limousines,  and  Ap- 
pellants had  no  certificate  of  convenience  or  neces- 
sity issued  by  Washington  Department  of  Public 
Works  or  Department  of  Public  Service  (Tr.  94). 

(11)  No  special  facilities  were  provided  at  the 
airport  for  the  limousines  in  receiving  and  unload- 
ing passengers.  They  performed  this  service  in 
front  of  the  administration  building  just  as  did  the 
private  cars  and  taxicabs,  but  while  waiting  at  the 
airport  the  limousines  would  park  in  an  area  re- 
served for  them  and  taxicabs  (Tr.  64-67). 

(12)  Limousines  not  in  use  were  stored  at  Ap- 
pellants' garage  located  at  8th  and  Lenora  (2109 
8th  Avenue)  Seattle,  Washington.  Limousines  dis- 
patched to  Boeing  Field  to  meet  incoming  planes, 
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in  most  cases,  went  from  Appellants'  garage  direct- 
ly to  field  without  going  to  or  stopping  at  the  down- 
town pick-up  points.  However,  occasionally  a  car 
was  dispatched  from  a  hotel  to  meet  an  incoming 
plane  (Tr.  119,  120  and  123). 

(13)  Although  an  airplane  would  be  departing 
at  a  certain  time,  if  the  Appellants'  dispatcher  re- 
ceived no  call  for  passengers  to  be  transported  to 
the  plane,  no  limousine  would  be  sent  to  the  airport 
(Tr.  121). 

(14)  If  all  the  passengers  going  to  Boeing 
Field  were  at  one  downtown  pick-up  point  the 
limousine  would  not  go  to  any  of  the  other  down- 
town pick-up  points  before  departing  for  Boeing 
Field  (Tr.  117  and  129). 

(15)  When  Boeing  Field  was  closed  down  no 
limousine  went  there  to  transport  passengers.  They 
went  directly  to  the  alternate  airport  (Tr.  124), 

for  the  reasons  that  each  and  all  of  the  said  facts  are 
clearly  established  by  uncontradicted  evidence,  and  a 
proper  and  just  determination  of  the  question  of  whether 
or  not  Appellants'  limousines  were  being  "operated  on 
an  established  line"  within  the  meaning  of  Sec.  3469  of 
the  Internal  Revenue  Code,  cannot  be  made  without 
taking  into  consideration  all  of  these  facts,  along  with 
the  other  facts  set  forth  in  the  findings  made  by  the 
court,  and  on  the  further  ground  that  inasm.uch  as  the 
trial  court  undertook  to  make  a  detailed  statement  of 
the  facts  bearing  upon  the  said  question,  it  was  the 
court's  duty  to  have  included  each  and  all  of  the  fore- 
going facts  in  its  findings,  and  the  Findings  of  Fact  show 
that  the  Court  did  not  take  into  consideration  the  fore- 
going facts  in  making  its  Conclusions  of  Law  and  enter- 
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ing  a  judgment  dismissing  the  Appellants'  complaint  (Tr. 
33). 

III. 

The  trial  court  erred  in  making  its  Findings  of  Fact 
(Tr.  23-33)  in  that  they  are  clearly  erroneous  for  the 
reason  they  omit  the  material  and  uncontroverted  facts 
set  forth  in  Specification  of  Error  II. 

IV. 

The  trial  court  erred  in  treating  Regulation  42,  Sec. 
130.58  as  though  it  had  the  force  and  effect  of  law  (Tr. 
147-153),  for  the  reason  that  the  said  Regulation  is  no 
more  than  the  Commissioner's  interpretation  of  Sec. 
3469  of  the  Internal  Revenue  Code,  and  the  regulation 
attempts  to  limit  the  meaning  of  the  words  "operated 
on  an  established  line"  used  in  said  section  of  the 
Internal  Revenue  Code. 

V. 
The  trial  court  erred   in   making  its   Conclusion   of 
Law  I  which  is  as  follows: 

"That  during  the  period  October  10,  1941, 
through  September  30,  1944,  the  plaintiffs,  in  trans- 
porting passengers  in  their  motor  vehicles  involved 
in  this  action,  were  operating  said  vehicles  on  an 
established  line  within  the  meaning  of  Section  3469 
of  the  Internal  Revenue  Code  (Title  26,  U.S.C., 
Section  3469),  and  the  Regulation  promulgated 
thereunder."  (Tr.  33) 

for  the  reason  that  the  evidence  clearly  shows  Appellants 
were  not  operating  their  limousines  "on  an  established 
line"  within  the  meaning  of  said  Code  Section,  and  that 


12  E.  Royce,  et  al.  vs. 

said  conclusion  is  not  supported  by  and  is  contrary  to 
the  evidence  and  is  contrary  to  law,  and  on  the  further 
ground  that  said  conclusion  is  based  upon  only  a  por- 
tion of  the  evidence,  the  facts  set  forth  in  Specification  II 
having  been  disregarded. 

VI. 
The  trial  court  erred  in  making  its  Conclusion  of  Law 

II  which  is  as  follows: 

"That  the  taxes  assessed  and  collected  were  in 
all  respects  legal  and  in  strict  accordance  with  the 
law."  (Tr.  34) 

for  the  reason  that  Sec.  3469  of  the  Internal  Revenue 
Code  expressly  provides  for  the  transportation  tax  im- 
posed by  said  Code  Section  shall  apply  to  transportation 
by  motor  vehicles  such  as  said  limousines  "only  when 
said  vehicle  is  operated  on  an  established  line",  and  the 
said  limousines  during  the  times  involved  in  this  case 
were  not  operated  on  an  established  line  within  the 
meaning  of  said  Code  Section,  and  for  the  further  reason 
that  the  said  Conclusion  is  not  supported  by  and  is  con- 
trary to  the  evidence  and  is  contrary  to  law  and  the 
trial  court  in  making  said  Conclusion  misconstrued  the 
meaning  of  the  term  "operated  on  an  established  line", 
and  on  the  further  ground  that  said  Conclusion  is  based 
on  only  a  portion  of  the  evidence,  the  facts  set  forth  in 
Specification  II  having  been  disregarded. 

VII. 

The  trial  court  erred  in  making  its  Conclusion  of  Law 

III  which  is  as  follows: 
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"The  judgment  should  be  entered  dismissing 
plaintiffs'  complaint,  with  costs  to  the  defendant  to 
be  taxed  by  the  Court."  (Tr.  34) 

for  exactly  the  same  reasons  as  are  specified  in  Specifica- 
tion VI. 


ARGUMENT 

Appellee's  "Exhibit  A-1"  was  erroneously  ad- 
mitted as  evidence  over  Appellants*  objection.  (Tr. 
62-63). 

Appellants  are  not  bound  by  Exhibit  A-1,  a  letter 
which  was  not  addressed  to  them,  and  the  terms  of 
which  were  in  no  way  communicated  to  them.  There  is 
no  evidence  showing  knowledge  on  the  part  of  the  Ap- 
pellants of  the  existence  or  terms  of  said  letter. 

A  letter  written  by  a  person  not  a  party  to  the  suit 
is  hearsay  and  inadmissible. 

In  Simpson  v.  Smith  and  Barnes,  (1882)  27  Kan. 
565,575,  where  a  letter  written  between  persons  not 
parties  was  attempted  to  be  introduced,  the  court  held 
it  was  properly  excluded. 

"The  letter  from  Dunscomb  &  Seaver  was  not 
itself  the  fact  of  possession,  nor  was  it  any  fact,  ex- 
cept that  it  was  a  mere  letter:  and  as  its  contents 
were  the  mere  statements  of  Dunscomb  &  Seaver. 
not  under  oath,  its  contents  were  incompetent  to 
prove  any  fact  or  anything  as  against  the  defendants 
in  the  case." 
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In  McNairy  v.  Standard  Life  Ins.  Co.,  (1938)  114 
S.W.  2d  156,  158,  a  letter  written  by  the  Old  Age  Assist- 
ance Department  to  plaintiffs'  attorney  was  offered  in 
evidence.  The  court  excluded  the  letter  as  evidence.  In 
its  opinion  the  court  said: 

"It  (the  letter)  was  properly  excluded  by  the 
ruling  of  the  court.  It  was  not  competent  for  any 
purpose." 

"Exhibit  A-1"  was  erroneously  admitted  as  evidence 
and  should  not  be  considered  in  determining  whether 
the  Appellants'  operation  was  on  an  "established  line" 
within  the  meaning  of  the  Internal  Revenue  Code. 

The  Circuit  Court  of  Appeals  may  review  the 
evidence  in  this  case. 

This  court  has  the  authority  to  review  the  evidence 
in  this  case. 

In  Equitable  Liie  Assurance  Society  of  the  United 
States  V.  Irelan,  (1941)  123  F.  2d  462,  464  (CCA.  9), 
this  court  considered  the  scope  of  its  authority  to  review 
findings.    In  the  course  of  its  opinion  the  court  said: 

"Rule  52  (a)  of  the  Rules  of  Civil  Procedure, 
28  U.S.C.A.  following  Section  723  c  was  intended 
to  accord  with  the  decision  on  the  scope  of  the  re- 
view in  federal  equity  practice;    .    .    ." 

In  the  case  of  Katz  Underwear  Co.  v.  United  States, 
(1942)  127  F.  2d  965,  966  (CCA.  3),  the  court  said: 

"In  a  case  tried  without  a  jury  Civil  Procedure 
Rule  52(a),   28  U.S.C.A.  following  Section  723  c, 
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governs.  .  .  .  This  rule  permits  review  to  the  ex- 
tent formerly  allowed  in  federal  equity  practice. 
3  Moore's  Federal  Practice,  Section  52.01,  p.  3118. 
In  equity  if  it  clearly  appeared  that  the  court  mis- 
apprehended the  evidence  its  findings  of  fact  may 
be  set  aside." 


The  term  "established  Hne"  means  the  passage 
of  public  conveyances  to  and  fro  between  distant 
points  with  regularity  over  a  route  established  by 
governmental  authority. 

The  ultimate  question  in  this  case  is  whether  or  not 
the  Appellants,  during  the  period  October  1,  1941  to 
September  30,  1944,  were  operating  their  said  limousines 
"on  an  established  line"  within  the  meaning?  of  Sec.  3469, 
I.R.C.  This  is  a  mixed  question  of  law  and  fact.  Neither 
the  statute  nor  the  reports  of  the  Congressional  Com- 
mittees have  attempted  to  define  the  meaning  of  the 
term  "on  an  established  line". 

When  a  Revenue  Act  does  not  define  a  term  it  con- 
tains, it  becomes  necessary  to  resort  to  the  ordinary 
meaning  of  the  words  used  in  ascertaining  the  signifi- 
cance of  the  term  in  question. 

In  Trenton  Cotton  Oil  Company  v.  Comm.,  (1945) 
147  F.  2d  ZZ,  36  (CCA  6th).  the  court  said: 

"The  statute  does  not  define  the  term  'stock  or 
securities'  and  it  is  therefore  necessary  to  resort  in 
interpreting  the  provision  to  the  common  and  ordi- 
nary meaning  of  these  words." 
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Let  us  first  consider  the  word  "Line".  In  Webster's 
Encyclopedic  Dictionary  (1940)  that  word  is  said  to 
mean — 

"A  series  of  public  conveyances,  as  buses,  steam- 
ships, airplanes,  &  c,  passing  between  places  with 
regularity." 

The  above  meaning  was  judicially  approved  in  the 
case  of  Bruce  Transfer  Company  v.  Johnson,  (1939) 
227  Iowa  50,  53;  287  N.W.  278,  280. 

"What  was  the  meaning  of  the  word  'line'  as  so 
used  at  the  time  in  question?  Century  Dictionary 
— 1889 — Line:  'A  series  of  public  conveyances,  as 
coaches,  steamers,  packets  and  the  like,  passing  to 
and  fro  between  places  with  regularity.'  .  .  . 
'Stageline',  'railroad  line'  and  'automobile  line'  are 
expressions  which  are  ordinarily  understood  to 
mean  a  regular  line  of  vehicles  for  public  use  op- 
erated between  distant  points,  or  between  different 
cities." 

From  these  definitions  we  learn  that  a  "line"  means 
the  passage  of  public  conveyances  to  and  fro  between 
distant  points  with  regularity,  but  we  are  dealing  with 
more  than  merely  a  "line".  Our  immediate  concern  is 
with  "an  established  line".  Lexicographers  state  that 
the  word  "established"  means  to  make  stable,  to  settle 
on  a  firm  or  permanent  basis. 

A  state  statute  using  the  words  "established  route" 
was  construed  in  Public  Utilities  Commission  v.  Pulos, 
(1930)  75  Utah  527,  538;  286  Pac.  947,  952.  The  court 
relied  on  the  general  definition  by  lexicographers,  but 
held  a  route  could  not  be  established  by  acts  of  private 
persons.    In  the  course  of  its  opinion,  the  court  said : 
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"It  would  seem  reasonably  clear  that  an  estab- 
lished route  must  be  a  route  that  has  a  legal  ex- 
istence ...  It  cannot  well  be  said  that  a  route 
along  a  public  highway  can  be  established  by  acts 
which  are  prohibited  by  law,  nor  by  the  acts  of 
private  persons  or  corporations." 

From  this  it  becomes  apparent  that  there  must  not 
only  be  a  "line" — a  passage  to  and  fro  with  regularity, 
but  the  "line"  must  be  "established"  in  order  to  come 
within  the  provisions  of  the  Revenue  Code  now  under 
consideration.  We  have  seen  too  that  to  be  an  "estab- 
lished line"  the  line  must  be  established  by  some  author- 
ity beyond  that  of  private  persons  and  corporations. 

This  is  the  common  meaning  of  the  term  "estab- 
lished line"  when  used  to  indicate  an  established  line 
of  motor  vehicles.  In  1941,  when  this  Revenue  Act  was 
passed,  lines  of  motor  vehicles  were  commonly  estab- 
lished only  by  public  authority.  When  Congress  used 
the  words  "operated  on  an  established  line"  it  was  re- 
ferring solely  to  an  established  line  of  motor  vehicles, 
consequently  the  only  meaning  that  can  be  fairly 
ascribed  to  the  said  language  selected  by  Congress  is  a 
line  of  motor  vehicles  established  by  proper  public  au- 
thority. There  is  nothing  to  indicate  that  Congress  used 
the  term  with  any  other  meaning  in  mind. 

Appellants  were  not  operating  their  limousine 
service  on  an  "established  line"  within  the  meaning 
of  Sec.  3469,  IRC. 

The  statutes  of  the  State  of  Washington,  in  force 
during  the  period  with  which  we  are  concerned,  regulat- 
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ing   passenger   transportation    by   motor   vehicles,    con- 
tained the  following  provisions: 

"The  term  'commission'  when  used  in  this  act 
means  the  public  service  commission  of  the  State  of 
Washington,  or  the  director  of  public  works  or  such 
other  board  or  body  as  may  succeed  to  the  powers 
and  duties  now  held  by  the  public  service  commis- 
sion." (Sec.  6387  (c),  Remington's  Revised  Stat- 
utes oi  Washington). 

and 

"No  auto  transportation  company  shall  here- 
after operate  for  the  transportation  of  persons  and, 
or,  property  for  compensation  between  fixed  ter- 
mini or  over  a  regular  route  in  this  state,  without 
first  having  obtained  from  the  commission  under 
the  provisions  of  this  act  a  certificate  declaring  that 
public  convenience  and  necessity  require  such  op- 
eration; .  .  ."  (Sec.  6390,  Remington's  Revised 
Statutes  of  Washington). 

The  Appellants  were  not  operating  their  vehicles  or 
their  limousines  "on  an  established  line"  as  that  term 
is  used  in  Sec.  3469,  I.  R.  C. 

Mr.  Wenck,  as  a  witness  in  behalf  of  the  Appellants, 
testified  as  follows: 

"Q.  Now,  has  any  public  authority,  the  town, 
the  City  or  the  State  of  Washington  specified  a 
route  for  your  company?  A.  No. 

Q.  Do  you  hold  from  the  State  of  Washington — 
I  believe  you  call  it  in  this  state  your  Department 
of  Public  Works — maybe  they've  changed  it  to  the 
Department  of  Public  Service — one  or  the  other, 
or  both,  do  you  hold  any  certificates  of  convenience 
or  necessity  from  such  department? 
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A.   Not  during  that  period. 

Q.  Well,  have  you  ever  held  one  for  that  par- 
ticular run  from  town  to  the  Boeing  Field? 

A.  No. 

Q.  At  no  time?  A.  No."  (Tr.  94,  95) 

Finding  XVI  (Tr.  31)  shows  that  Appellants'  lim- 
ousines were  licensed  as  "for  hire"  vehicles  under  the 
laws  of  the  State  of  Washington  and  were  operated  as 
"for  hire"  vehicles  in  the  City  of  Seattle. 

The  City  of  Seattle  maintains  a  city  street  bus  line 
running  from  its  metropolitan  area  to  the  Boeing  Air- 
port under  the  management  of  the  Seattle  Transit  Com- 
mission, a  Commission  consisting  of  three  people  ap- 
pointed by  the  Mayor  of  said  City,  and  this  city  street 
bus  line  operates  on  an  established  time  schedule  over 
the  city  streets  on  a  fixed  route  (Finding  XV,  Tr.  30- 
31).  The  public  could  rely  on  the  regularity  of  this  city 
bus  line,  but  as  we  shall  see  from  the  facts  hereinafter 
set  forth  the  members  of  the  general  public  wishing  to 
travel  between  the  downtown  district  of  Seattle  and 
Boeing  Airport  could  not  rely  on  the  limousine  service 
provided  by  the  Appellants.  In  the  first  place,  the  serv- 
ice was  only  available  to  persons  who  had  purchased 
air  line  tickets  or  to  air  line  employees.  In  the  second 
place,  there  was  no  assurance  that  a  trip  would  even  be 
made  as  weather  or  other  conditions  might  cause  the 
air  line  companies  to  order  the  limousines  to  proceed  to 
an  emergency  air  port,  or  to  postpone  or  even  to  cancel 
a  trip.  Such  uncertainty  of  operation  is  totally  incom- 
patible with  the  idea  of  an  established  line  of  transporta- 
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tion.    Actually,   the  limousine  service  is  subject  to  the 
call  of  the  air  line  companies. 


Regulation  42,  Sec.  130.58  is  an  interpretive 
regulation,  does  not  have  the  force  of  law,  and  can- 
not minimize  the  meaning  of  Sec.  3469  IRC. 

Although  the  Commissioner  has  not  attempted  to  de- 
fine "an  established  line",  he  did  promulgate  Regulation 
42,  Sec.  130.58,  in  which  he  states  his  interpretation  of 
what  the  term  "operated  on  an  established  line"  means, 
what  it  does  not  necessarily  mean,  and  what  it  implies. 
The  regulation  provides: 

"The  term  'operated  on  an  established  line' 
means  operated  with  some  degree  of  regularity  be- 
tween definite  points.  It  does  not  necessarily  mean 
that  strict  regularity  of  schedule  is  maintained; 
that  the  full  run  is  always  made;  that  a  particular 
route  is  followed;  or  that  intermediate  stops  are 
restricted.  The  term  implies  that  the  person  render- 
ing the  service  maintains  and  exercises  control  over 
the  direction,  route,  time,  number  of  passengers 
carried,  etc.  It  implies  also  that  the  primary  con- 
tract between  the  operator  and  the  person  served 
is  for  the  transportation  of  the  person  and  not  for 
the  hire  or  use  of  the  vehicle." 

Inasmuch  as  the  negative  statement  in  the  above 
Regulation  employing  the  term,  "regularity  of  schedule" 
immediately  follows  the  positive  statement  employing 
the  phrase,  "operated  with  some  degree  of  regularity 
between  definite  points",  it  is  reasonable  to  suppose  that 
the  positive  statement  likewise  refers  to  "regularity  of 
schedule".    Thus,  in  defining  the  term,  "operated  on  an 
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established  line",  the  regulation  requires  definite  points, 
and  a  schedule  is  presupposed. 

Let  us  look  again  at  the  negative  sentence  commenc- 
ing with  the  words,  "It  does  not  necessarily  mean  .  .  .  ". 
To  give  logic  and  meaning  to  this  sentence  a  regular 
established  schedule  between  points  must  be  presup- 
posed; otherwise,  the  words  "schedule",  "full  run",  "par- 
ticular route"  and  "intermediate  stops"  would  be  with- 
out significance.  Where  such  a  schedule  between  defi- 
nite points  has  in  fact  been  established  and  is  in  opera- 
tion, then  in  the  Commissioner's  interpretation  of  the 
law  one  or  more  of  the  conditions  set  forth  in  the  sen- 
tence under  analysis  would  not  necessarily  mean  that 
the  vehicles  in  question  were  not  being  operated  "on 
an  established  line". 

As  we  have  seen,  the  word  "line"  connotes  regularity. 
To  operate  on  a  line  would  obviously  mean  to  operate 
with  regularity.  That  is  the  meaning  of  the  language 
Congress  used,  but  in  the  Regulation  under  discussion 
the  Commissioner  has  attempted  to  whittle  away  this 
requirement.    This  he  does  not  have  the  power  to  do. 

In  the  case  of  Morrill  v.  Jones,  (1882)  106  U.S.  466, 
467;  1  S.  Ct.  423,  the  Supreme  Court  in  considering  a 
regulation  made  by  the  Secretary  of  the  Treasury  with 
respect  to  a  statute  dealing  with  import  duties  said: 

"The  Secretary  of  the  Treasury  cannot  by  his 
regulations  alter  or  amend  a  revenue  law.  All  he 
can  do  is  to  regulate  the  mode  of  proceeding  to 
carry  into  effect  what  Congress  has  enacted." 
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In  AUis  V.  LaBudde,  (1942)  128  F.  2d  838,  840, 
(CCA.  7),  the  Commissioner  by  regulation  approved 
by  the  Secretary  of  the  Treasury  attempted  to  limit  the 
scope  of  a  provision  of  the  Internal  Revenue  Code.  The 
court  said: 

"...  Although  the  Commissioner  with  the 
approval  of  the  Secretary,  is  authorized  to  pre- 
scribe all  needful  regulations  for  the  enforcement 
of  Revenue  Acts,  it  needs  no  argument  that  he  can- 
not by  such  regulations,  alter  or  amend  an  Act,  or 
limit  rights  granted  by  it." 

If  Congress  had  intended  to  qualify  the  meaning  of 
the  word  "line",  it  could  easily  have  done  so,  and  when 
it  did  not,  we  are  compelled  to  act  on  the  assumption 
that  Congress  used  it  with  its  ordinary  meaning.  And,  if 
Congress  had  intended  an  interpretation  of  the  term  "on 
an  established  line"  different  from  that  ordinarily  under- 
stood, that  body  could  have  easily  expressed  its  intention 
in  apt  language. 


Regardless  of  the  correctness  of  Regulation  42, 
Sec.  130.58,  the  Appellants  were  not  operating  their 
limousines  on  an  established  line  under  the  test  set 
up  in  this  Regulation. 

Whether  or  not  the  Regulation  correctly  explains 
the  meaning  of  an  "operation"  on  an  established  line, 
the  Appellants,  by  the  very  tests  set  up  in  the  Regula- 
tion, were  not  operating  their  limousines  "on  an  estab- 
lished line".    As  we  observed  the  Regulation  states: 
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"The  term  'operated  on  an  established  line' 
means  operated  with  some  degree  of  regularity  be- 
tween definite  points." 

In  the  case  at  bar  the  times  of  departure  of  the  lim- 
ousines were  governed  by  the  air  lines  and  by  weather 
conditions  (Tr.  74,  75,  78,  92,  93,  97,  101,  116,  120). 
Whether  or  not  a  trip  went  from  the  down  town  area  of 
Seattle  to  Boeing  Field  or  to  an  emergency  airport  de- 
pended upon  weather  conditions,  or  whether  Boeing 
Field  was  available  for  civilian  use  (Finding  XIII,  Tr. 
29,  124).  Running  under  such  uncertain  and  fluctuating 
conditions  could  not  be  considered  as  an  operation  even 
with  that  "degree  of  regularity"  contemplated  by  the 
Regulation,  and  most  certainly  would  not  be  an  opera- 
tion with  the  regularity  implied  by  the  word  "line"  writ- 
ten into  the  statute  by  Congress. 

There  were  no  definite  places  in  the  downtown  dis- 
trict of  Seattle  where  passengers  were  discharged.  The 
limousines  would  take  a  passenger  to  any  place  in  the 
downtown  district  where  he  wanted  to  get  out  (Tr.  61, 
62,  109,  118,  128).  The  places  where  passengers  were 
"picked  up"  were  not  designated  by  the  Appellants  but 
by  the  air  line  companies  to  suit  the  convenience  of 
their  air  passengers  (Tr.  63,  64,  69,  70,  96,  97,  99).  Un- 
der these  circumstances  the  operation  of  the  Appellants 
could  not  be  regarded  as  having  been  between  "definite 
points"  within  the  meaning  of  the  quoted  portion  of 
the  Regulation. 

The  Regulation  also  provides: 

"The   term    (operation   on   an   established   line) 
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implies  that  the  person  rendering  the  service  main- 
tains and  exercises  control  over  the  direction,  route, 
time,  number  of  passengers  carried,  etc." 

The  Appellants  provided  the  transportation  service, 
but  the  air  lines  controlled  the  direction,  the  route,  the 
time  of  departure  and  the  number  of  passengers  to  be 
carried  (Tr.  59,  73,  74,  75,  78,  92,  95,  97,  99,  111,  116, 
117,  120,  123).  They  controlled  the  direction  of  the 
route  because  they  specified  to  which  air  field  trips 
would  be  made  from  the  downtown  district,  and  if  there 
were  incoming  passengers  they  specified  the  air  field 
from  which  the  passengers  would  be  transported  to  the 
downtown  district.  The  time  of  the  limousine  trips  was 
controlled  entirely  by  the  air  line  companies,  and 
depended  upon  the  times  of  the  scheduled  take-offs  and 
landings  of  the  planes,  and  delays  such  as  caused  by 
adverse  weather  (Tr.  65,  73,  74,  75,  93,  97,  99,  111,  116, 
117).  The  air  line  companies  controlled  the  number 
of  persons  because  the  service  was  limited  to  passengers 
with  air  line  tickets  and  employees  of  air  lines  (Tr.  65, 
95,  122).  Thus  tested,  the  Appellants  did  not  have  the 
control  which  the  Regulation  says  is  implied  in  the 
term  "operated  on  an  established  line".  In  other  words, 
tested  by  the  Regulation  the  Appellants  did  not  have 
the  control  necessary  to  constitute  an  "operation  on  an 
established  line". 

The  same  Regulation  also  says  that  the  term  "op- 
erated on  an  established  line"  implies: 

"that    the    primary    contract   between    the    operator 
and  the  person  served  is  for  the  transportation  of 
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the  person  and  not  for  the  hire  or  use  of  the  ve- 
hicle." 

The  trial  court  found  as  a  fact  (Finding  VII,  Tr.  26) 
that  Appellants  were  to  provide  "transportation  service", 
which,  of  course,  agrees  with  the  parties  agreed  facts 
(No.  7,  Tr.  9)  that  "limousine  service"  was  to  be  pro- 
vided. The  facts  which  are  not  disputed  and  which 
show  that  Appellants  did  not  have  the  requisite  control 
will  likewise  prove  conclusively ,  that  Appellants  pro- 
vided only  cars  and  drivers  at  the  request  of  the  airlines. 

Appellants  did  not  establish  any  points  between 
which  to  operate  (Tr.  92,  96,  97,  109,  117,  118,  120,  124, 
128).  They  did  not  prepare  or  publish  any  schedule  un- 
der which  to  operate  (Tr.  103).  The  facts  show  that 
they  did  not  maintain  any  control  over  the  external 
factors  normally  present  in  the  transportation  of  per- 
sons. They  simply  furnished  cars  and  drivers  and  fol- 
lowed the  orders  given  by  the  air  lines,  which  most 
certainly  is  not  the  operation  of  "an  established  line"  of 
motor  vehicles  contemplated  by  the  statute. 


The  Findings  of  Fact  are  clearly  erroneous  in 
that  they  omit  material,  uncontroverted  facts  clear- 
ly showing  Appellants  were  not  "operating"  their 
limousines  "on  an  established  line". 

Appellants  are  not  subject  to  transportation 
taxes  on  account  of  the  limousine  service  furnished 
by  them  to  the  air  lines. 
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In  this  case  we  are  confronted  with  an  unusual  situa- 
tion. The  trial  court  may  have  gone  into  more  detail  in 
its  Findings  than  is  contemplated  by  Rule  52  of  the 
Federal  Rules  of  Civil  Procedure,  but  once  having  un- 
dertaken the  task  of  making  detailed  and  specific  find- 
ings of  the  facts  upon  which  it  would  base  its  conclu- 
sion as  to  whether  or  not  Appellants  were  operating 
their  limousines  "on  an  established  line",  it  is  submitted 
that  it  became  the  court's  duty  to  make  findings  upon 
all  such  facts  rather  than  only  upon  some  of  them.  This 
the  court  did  not  do.  It  went  into  minute  detail  con- 
cerning vehicles  not  involved  in  this  action  (Finding 
VIII,  Tr.  26),  the  color  of  paint  and  detachable  and 
permanent  signs  on  the  vehicles  (Finding  IX,  Tr.  27), 
but  failed  to  make  findings  upon  the  more  important 
and  uncontroverted  facts  hereinbefore  detailed  in  Spe- 
cification of  Error  II  that  have  a  direct  bearing  upon 
whether  or  not  the  Appellants'  limousines  were  being 
operated  "on  an  established  line". 

The  trial  court  said  that  its  Conclusions  of  Law  were 
based  upon  the  facts  it  found  (Tr.  33).  Its  first  conclu- 
sion is  that  the  Appellants  were  operating  their  limou- 
sines "on  an  established  line"  within  the  meaning  of 
Sec.  3469,  IRC  (Tr.  33,  34).  From  this  it  conclusively 
appears  that  the  Conclusion  (whether  regarded  as  an 
ultimate  fact  or  as  a  conclusion  of  law)  is  based  on  only 
a  selected  portion  of  the  material  facts  that  bear  upon 
the  principal  question  in  this  case. 

The  Appellants  are  aware  that  Rule  52  (a),  FRCP, 
provides : 
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"Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to 
the  opportunity  of  the  trial  court  to  judge  of  the 
credibility  of  the  witnesses." 

In  this  case  we  have  a  situation  wherein  the  findings 
are  clearly  erroneous.  Not  erroneous  in  the  sense  that 
the  facts  are  not  accurate  but  in  the  equally  vital  sense 
that  they  are  unfair  and  prejudicial  because  of  the  said 
omissions. 

If  Conclusion  of  Law  I  (Tr.  33,  34)  should  be  re- 
garded as  an  ultimate  fact  rather  than  a  conclusion  of 
law,  it  would  still  be  clearly  erroneous  because  it  is  con- 
trary to  the  evidence  in  this  case.  When  the  uncontro- 
verted  facts  summarized  in  Specification  II,  and  else- 
where referred  to  in  this  brief  are  added  to  the  facts 
found  by  the  court,  it  becomes  readily  apparent  that 
the  Appellants,  in  providing  limousine  service  to  the  air 
lines,  were  not  "operating"  motor  vehicles  "on  an  estab- 
lished line"  within  the  meaning  of  Sec.  3469,  IRC. 
Their  limousine  service  came  clearly  within  the  stautory 
exception,  consequently  they  were  and  are  not  liable 
for  the  purported  transportation  taxes,  penalties  and 
interest  assessed  against  them. 


Conclusions  of  Law  I,  II  and  HI,  not  being  sup- 
ported by  the  evidence  and  being  contrary  to  the 
evidence  and  the  law,  are  clearly  erroneous. 
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CONCLUSION 

From  the  foregoing  analysis  of  the  law  and  the  evi- 
dence, it  is  apparent  that  all  of  the  Conclusions  of  Law 
made  by  the  trial  court,  and  the  trial  court's  decision  and 
judgment  dismissing  the  Appellants'  complaint  with 
prejudice  are  clearly  erroneous  and  that  the  judgment  of 
the  trial  court  should  be  reversed. 

Respectfully  submitted, 

R.  T.  Jacob, 

Randall  S.  Jones, 

917  Public  Service  Building, 
Portland  4,  Oregon, 

Attorneys  for  Appellants. 
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OPINION  BELOW 


The  oral  opinion  of  the  District  Court  (R.  145- 
153)  is  unreported.  Its  findings  of  fact  and  conclu- 
sions of  law  (R.  23-34)  are  reported  in  73  F. 
Supp.  510. 

JURISDICTION 

This  action  was  brought  to  recover  transporta- 


2 

tion  taxes  assessed  and  collected  under  Section  3469 
of  the  Internal  Revenue  Code  for  the  period  October, 
1941,  through  September,  1944.  A  claim  for  refund 
was  filed  within  four  years  from  the  time  of  pay- 
ment, as  provided  by  Section  3313  of  the  Internal 
Revenue  Code,  and  was  rejected  by  the  Commissioner 
of  Internal  Revenue  on  June  19,  1945.    (R.  25.) 

This  suit  was  commenced  on  April  2,  1946  (R. 
2-4),  within  the  time  allowed  by  Section  3772  (a)  (2) 
of  the  Internal  Revenue  Code.  The  jurisdiction  of  the 
District  Court  was  invoked  under  the  provisions  of 
Section  24,  Fifth,  of  the  Judicial  Code,  as  amended. 
Judgment  of  the  District  Court  was  entered  on  June 
16,  1947  (R.  22,  38-39),  and  notice  of  appeal  was 
filed  on  August  22,  1947.  (R.  40-41.)  This  Court 
has  jurisdiction  of  the  matter  pursuant  to  Section 
128  (a)  of  the  Judicial  Code,  as  amended. 

QUESTIONS  PRESENTED 

1.  Whether  Section  130.58  of  Treasury  Regu- 
lations 42  properly  construes  Section  3469  of  the  In- 
ternal Revenue  Code. 

2.  Whether  taxpayers'  motor  cars  were  operat- 
ed on  an  established  line  within  the  meaning  of  Sec- 
tion 3469. 
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3.  Whether  the  taxpayers  were  prejudiced  by 
the  trial  court's  ruling  on  the  admission  of  evidence. 

4.  Whether  the  additional  findings  of  fact  re- 
quested by  taxpayers  are  necessary  or  proper. 

STATUTES  AND 
REGULATIONS  INVOLVED 

The  pertinent  statutes  and  regulations  involved 
may  be  found  in  the  Appendix,  infra. 

STATEMENT 

The  taxpayers  are  engaged  in  the  business  of 
transporting  passengers  by  motor  vehicle  under  the 
name  and  style  of  Gray  Line  Tours,  with  their  prin- 
cipal place  of  business  in  Seattle,  Washington.  (R. 
24.)  In  May,  1941,  they  entered  into  an  agreement 
with  United  Airlines  under  which  they  agreed  to  pro- 
vide transportation  by  limousine  for  United's  passen- 
gers to  and  from  Boeing  Field  Airport  in  Seattle. 
Similar  arrangements  were  subsequently  made  by 
taxpayers  with  Northwest  Airlines  and  Pan-American 
World  Airways.   (R.  26.) 

The  transportation  services  were  performed  by 
taxpayers  with  a  fleet  of  seven-passenger  limousines, 
which  were  for  the  most  part  painted  in  a  uniform 
color  and  identified  by  printed  rectangular  signs  bear- 


ing  the  designation  "Air  Line  Service",  "Gray  Line 
Tours".  During  most  of  the  time,  the  vehicles  were 
further  identified  by  painted  detachable  emblems  of 
the  airline  companies,  the  emblem  used  at  a  particular 
time  depending  on  which  airline's  passengers  were 
being  transported.  (R.  26-27.) 

Limousine  service  for  airline  patrons  was  provid- 
ed in  the  following  manner: 

When  passengers  purchased  their  tickets  for  a 
scheduled  flight,  they  were  asked  by  an  airline  em- 
ployee if  they  desired  limousine  service  to  the  airport. 
If  passengers  requested  such  service,  they  were  in- 
formed of  the  places  at  which  they  could  board  the 
limousines,  which  were  usually  the  airlines'  own  of- 
fice or  designated  hotels.  They  were  also  advised  of 
the  time  when  the  limousines  would  depart  from  those 
places,  the  departure  time  being  approximately  one 
hour  prior  to  flight  time.  Thereafter,  the  airlines 
would  notify  Gray  Line  when  the  flight  was  depart- 
ing and  would  furnish  it  with  the  names  of  the  pass- 
engers who  were  to  be  transported  and  the  places 
at  which  they  were  to  be  picked  up.  (R.  27-28.)  Like 
arrangements  were  made  for  incoming  passengers; 
prior  to  arrival  of  an  incoming  flight,  the  airline 
would  advise  Gray  Line  of  the  arrival  time  and  the 
latter  would  then  send  a  limousine  to  transport  pass- 


engers  desiring  service  to  downtown  Seattle.  (R.  28.) 
Approximately  fifty  per  cent  of  airline  passengers 
used  limousines  in  travelling  to  or  from  the  airport. 
(R.  29.) 

Patrons  desiring  transportation  to  the  airport 
were  picked  up  only  at  designated  points  in  the  down- 
town area  and  pursuant  to  a  telephone  call  from  the 
airlines  to  the  taxpayers.  The  limousine  drivers  were 
instructed  by  taxpayers  to  follow  the  most  direct  route 
to  the  airport,  and  in  practice  usually  travelled  over 
one  of  two  routes  except  in  cases  where  road  repairs 
or  traffic  congestion  compelled  them  to  travel  on  other 
streets.    (R.  28-29.) 

The  airlines  did  not  sell  or  issue  tickets  that  were 
good  for  transportation  in  the  limousines.  (R.  27.) 
Instead,  the  fares  were  paid  by  the  passengers  directly 
to  the  limousine  drivers.  Prior  to  October  1,  1941, 
the  one-way  fare  to  or  from  Boeing  Field  was  seventy- 
five  cents  a  passenger.  When  Section  3469  of  the  In- 
ternal Revenue  Code,  imposing  a  five  per  cent  tax  on 
transportation  became  effective  on  that  date,  taxpay- 
ers increased  the  one-way  fare  to  eighty  cents  a  per- 
son. Subsequent  increases  in  the  transportation  tax 
rates  by  amendments  to  the  revenue  laws  were  at- 
tended by  simultaneous  fare  increases  by  taxpayers  to 
cover  the  added  tax.    When  a  passenger  asked  what 


the  fare  included,  the  driver  stated  that  it  included 
the  tax.   (R.  31-32.) 

Where  limousine  passengers  were  carried  at  the 
expense  of  an  airline  the  latter  paid  taxpayer  an 
agreed  amount  per  passenger  plus  an  additional 
amount  separately  billed  as  a  tax,  the  added  amount 
being  the  transportation  tax  then  in  effect.  (R.  32.) 

The  limousine  met  all  incoming  flights  (R.  30) 
and  approximately  ninety-nine  per  cent  of  the  outgo- 
ing flights.  (R.  124.)^  From  ten  to  fifteen  per  cent 
of  the  flights  were  postponed  due  to  weather  condi- 
tions.   (R.  29.) 

The  case  was  presented  to  the  court  below  for  the 
determination  of  two  issues  which  were  defined  by  the 
pre-trial  order.  (R.  7-21.)  The  first  was  whether  or 
not  the  taxpayers,  in  transporting  passengers  to  or 
from  the  airport,  were  operating  their  vehicles  on  an 
established  line  within  the  meaning  of  Section  3469 
of  the  Internal  Revenue  Code.  The  second  issue  was 
whether  the  taxpayers  had  paid  the  amounts  in  suit 
from  their  own  funds  or  had  otherwise  established 
the  right  to  sue  for  their  refund.    (R.  15-16.) 

^  While  the  trial  court  made  no  finding  to  that  effect, 
the  uncontradicted  testimony  of  taxpayers'  witness 
was  that  the  limousines  met  all  but  one  per  cent  of 
scheduled  outgoing  flights.   (R.  123-124.) 


The  trial  court  found  against  the  taxpayers  on 
the  first  issue,  holding  that  their  limousines  were  op- 
erated on  an  established  line  within  the  meaning  of 
the  statute.  In  so  holding,  the  court  rejected  the  tax- 
payers' contention  that  Section  130.58  of  Treasury 
Regulations  42  was  invalid  as  contrary  to  the  intent 
and  purpose  of  the  statute.  While  expressing  the 
view  that  it  would  also  be  inclined  to  hold  against 
taxpayers  on  the  second  issue  were  it  necessary  to 
pass  on  it,  the  court  reserved  decision  on  that  issue. 
(R.  145-153.)  Finding  as  it  did  that  the  limousines 
were  operated  on  an  established  line,  the  court  con- 
cluded that  the  taxes  in  suit  had  been  properly  col- 
lected and  dismissed  the  complaint.  (R.  33-34.) 

SUMMARY  OF  ARGUMENT 

I.  As  used  in  the  statutes  taxing  the  transpor- 
tation of  persons  by  motor  vehicles,  an  established 
line  has  been  consistently  construed  by  the  applicable 
regulations  to  mean  a  regularity  of  operations  of  mo- 
tor vehicles  between  definite  points.  During  the  period 
that  this  statutory  term  has  appeared  in  the  revenue 
laws.  Congress  has  on  several  occasions  reenacted  or 
amended  the  transportation  tax  laws  without  disturb- 
ing this  definition,  and  has  thereby  expressed  its  ap- 
proval of  the  regulations  and  given  them  the  force 
of  law. 
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II.  The  question  of  whether  taxpayers'  limou- 
sines were  in  fact  operated  on  an  established  line  was 
fully  litigated  below  and  determined  adversely  to  the 
taxpayers.  This  determination  was  supported  by  sub- 
stantial evidence  and  should  not  be  disturbed  on  appeal. 

III.  When  a  ruling  on  the  admissibility  of  evi- 
dence is  challenged  on  appeal,  the  person  asserting 
the  error  must  show  not  only  that  error  has  been  com- 
mitted but  also  that  it  was  prejudicial  to  him.  Tax- 
payers have  been  unable  to  show  that  they  were  pre- 
judiced by  the  trial  court's  action  in  admitting  the 
challenged  evidence  and  it  is  therefore  unnecessary  for 
this  Court  to  consider  whether  the  evidence  was  prop- 
erly admitted. 

IV.  The  trial  court's  findings  of  fact  should 
consist  only  of  a  concise  statement  of  the  essential 
facts  rather  than  a  detailed  summarization  of  the  evi- 
dence from  which  those  facts  are  determined.  The 
additional  findings  of  fact  requested  by  the  taxpayers 
amounted  to  little  more  than  a  recapitulation  of  evi- 
dence, and  were  properly  excluded  from  the  findings 
made  by  the  court. 


ARGUMENT 

I 

THE  DISTRICT  COURT  PROPERLY  DETER- 
MINED THAT  TAXPAYERS'  VEHICLES 
WERE  OPERATED  ON  AN  ESTABLISHED 
LINE 

A.  The  Regulations   correctly  define   the   term 
^'operated  on  an  established  line'* 

Section  3469  of  the  Internal  Revenue  Code  (Ap- 
pendix, infra)  levies  a  tax  upon  amounts  paid  within 
the  United  States  for  the  transportation  of  persons  by 
rail,  motor  vehicle,  water,  or  air.  However,  as  ap- 
plied to  transportation  in  motor  vehicles  having  a 
seating  capacity  of  less  than  ten  adult  persons,  the  tax 
is  applicable  only  if  the  vehicles  are  operated  on  an  es- 
tablished line.  It  is  with  the  latter  limitation  that  we 
are  concerned  since  all  of  the  transportation  services 
involved  here  were  performed  with  seven-passenger 
motor  cars  operated  by  the  taxpayers. 

The  statute  itself  does  not  define  the  terms  **es- 

tablished  line"  or  "operated  on  an  established  line". 

However,  by  Section  130.58  of  Treasury  Regulations 

42  (Appendix,  infra),  the  Commissioner  of  Internal 
Revenue  has  undertaken  to  supply  a  definition.   That 

section  provides  in  part  as  follows: 

The  term  "operated  on  an  established  line"  means 
operated  with  some  degree  of  regularity  between 
definite  points.  It  does  not  necessarily  mean  that 
strict  regularity  of  schedule  is  maintained;  that 
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the  full  run  is  always  made;  that  a  particular 
route  is  followed;  or  that  intermediate  stops  are 
restricted.  The  term  implies  that  the  person  ren- 
dering the  service  maintains  and  exercises  con- 
trol over  the  direction,  route,  time,  number  of 
passengers  carried,  etc.  It  implies  also  that  the 
primary  contract  iDetween  the  operator  and  the 
person  served  is  for  the  transportation  of  the  per- 
son and  not  for  the  hire  or  use  of  the  vehicle. 

The  principal  question  here  is  whether  this  pro- 
vision of  the  Regulations  properly  construes  Section 
3469  of  the  Internal  Revenue  Code,  as  held  by  the 
court  below,  or  whether  the  Regulations  are  contrary 
to  the  intent  and  meaning  of  the  statute,  as  contend- 
ed by  the  taxpayers. 

The  taxpayers  have  challenged  the  validity  of 

Section  130.58  of  Regulations  42,  on  several  grounds. 

They  contend  inter  alia  that  the  word  "established*'  as 
used  in  the  statute  necessarily  connotes  creation  or 

approval  by  a  governmental  authority  and  that  there- 
fore the  phrase  "operation  on  an  established  line" 
must  mean  operation  over  a  route  fixed  by  a  regula- 
tory government  agency.  (Br.  16-17.)  They  further 
contend  that  the  Regulations  have  improperly  limited 
the  requirement  of  regularity  of  operation  by  provid- 
ing that  strict  regularity  of  schedule  need  not  be  main- 
tained, nor  a  fixed  route  followed  or  intermediate 
stops  restricted.    (Br.  20-21.) 

We  think  that  several  answers  may  be  made  to 
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these  contentions.  For  example,  it  should  be  noted 
that  as  used  by  the  Commissioner  in  the  applicable 
Regulations,  the  word  "established"  means  permanent, 
recurring,  or  regular  as  opposed  to  sporadic  or  cas- 
ual. This  is  a  commonly  accepted  meaning  of  the 
term,  and  has  been  applied  in  various  connections. 
Wells  Lamont  Corp.  v.  Bowles,  149  F.  (2d)  364  (Em. 
App.) ;  U.  C.  C.  V.  Collins,  182  Va.  426,  29  S.E.  (2d) 
388.  Therefore,  even  if  it  be  assumed  that  the  inter- 
pretation contended  for  by  the  taxpayers  is  a  permis- 
sible one,  it  must  yield  to  that  adopted  by  the  Com- 
missioner, for  the  law  is  well  established  that  where 
there  is  doubt  as  to  the  construction  of  a  statute,  the 
contemporaneous  interpretation  of  the  law  by  the  de- 
partment charged  with  its  enforcement  is  generally 
held  to  be  controlling  where  not  arbitrary  or  unrea- 
sonable. Brewster  v.  Gage,  280  U.S.  327;  Maryland 
Casualty  Co.  v.  United  States,  251  U.S.  342;  R.  J. 
Reynolds  Tobacco  Co.  v.  Commissioner,  97  F.  (2d) 
302  (C.C.  A.  4th),  affirmed,  306  U.S.  110. 

However,  the  short  answer  to  the  many  charges 
leveled  by  taxpayers  against  the  Regulations  may  be 
found  in  the  fact  that  the  Commissioner's  interpreta- 
tion of  the  term  "operated  on  an  established  line"  has 
continued  without  material  change  since  that  language 
first  appeared  in  the  transportation  tax  laws,  and 
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must  now  be  deemed  to  have  received  Congressional 
approval  and  to  have  the  force  and  effect  of  law. 
Crane  v.  Commissioner^  331  U.S.  1;  Helvering  v.  Win- 
mill,  305  U.S.  79. 

The  tax  on  transportation  of  persons  by  motor 

vehicles  first  appeared  in  the  Revenue  Act  of  1917, 

c.  63,  40  Stat.  300.   Section  500  of  that  Act  provided 

in  material  part  as  follows: 

Sec.  500.  That  from  and  after  the  first  day 
of  November,  nineteen  hundred  and  seventeen, 
there  shall  be  levied,  assessed,  collected,  and  paid 
*  *  *  (c)  a  tax  equivalent  to  eight  per  centum  of 
the  amount  paid  for  the  transportation  of  per- 
sons *  *  *  by  any  form  of  mechanical  motor 
power  on  a  regular  established  line  when  in  com- 
petition with  carriers  by  rail  or  water  *  *  *. 

The  Act  did  not  define  the  term  "regular  estab- 
lished line"  and  so  far  as  we  have  been  able  to  de- 
termine, no  administrative  interpretations  of  that 
language  were  issued  under  the  1917  statute.  The 
transportation  tax  was  reenacted  in  substantially 
identical  terms  in  Section  500  of  the  Revenue  Act  of 
1918,  c.  18,  40  Stat.  1057.  Following  passage  of  the 
1918  statute,  the  Commissioner  promulgated  Treas- 
ury Regulations  49  (1919  ed.)  relating  to  the  collec- 
tion of  tax  on  transportation  and  other  facilities.  So 
far  as  relevant  here,  these  Regulations  provided  as 
follows : 
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Art.  39.  Regular  established  line.  —  The 
phrase  *'a  regular  established  line"  as  used  in 
Section  500,  subdivision  (c),  is  held  to  mean  a 
regularity  of  operation  of  transportation  facili- 
ties by  motor  power  between  definite  points.  If 
such  motor  transportation  is  furnished  with  reg- 
ularity between  points  which  are  connected  by 
rail  or  water  routes,  it  is  not  necessary  that  the 
automobile  or  motor  transportation  pursue  a  spe- 
cified route  of  travel.  The  regularity  of  opera- 
tion of  the  motor  transportation  is  the  essential 
element  of  "a  regular  established  line." 

The  tax  on  transportation  was  repealed  on  Janu- 
ary 1,  1922,  by  Section  1400  of  the  Revenue  Act  of 

1921,  c.  136,  42  Stat.  227.  In  the  meantime,  however, 
the  regulatory  provisions  quoted  above  were  presum- 
ably accepted  as  a  correct  interpretation  of  the  law 
and  applied  by  the  Commissioner  in  administering  the 
statute. 

Following  repeal  of  the  transportation  tax  in 

1922,  no  further  attempt  was  made  to  tax  the  car- 
riage of  persons  by  motor  vehicles  until  Section  3469 
was  added  to  the  Internal  Revenue  Code  in  1941. 
While  that  statute  was  of  broader  application  than  its 
predecessors  and  differed  somewhat  in  terms  from 
them,  it  retained  the  language  of  the  earlier  Acts  re- 
lating to  operations  of  motor  vehicles  on  an  "estab- 
lished line".  Accordingly,  when  Treasury  Regula- 
tions 42  were  promulgated  in  1942,  the  Commission- 
er adopted  without  material  change  the  definition  of 
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"established  line"  that  was  embodied  in  the  earlier 
Regulations.  In  so  doing,  the  Commissioner  followed 
the  only  course  open  to  him  since  the  legislative  ap- 
proval of  the  former  Regulations,  by  reenactment  of 
the  statutory  provision  to  which  they  relate,  clearly 
gave  such  Regulations  the  force  of  law  and  expressly 
negated  the  authority  of  the  Commissioner  to  repeal 
the  earlier  interpretation.  Helvering  v.  Reynolds  Co., 
306  U.S.  110.  Moreover,  since  1941,  Section  3469  of 
the  Internal  Revenue  Code  has  twice  been  amended  as 
to  rates^  but  Congress  has  not  seen  fit  to  disturb  the 
Commissioner's  Regulations. 

Thus  the  regulatory  provisions  have  remained 
substantially  unchanged  since  1918,  and  during  that 
period.  Congress  repeatedly  has  reenacted  the  provi- 
sion of  the  revenue  laws  on  which  they  are  based. 
This  action  was  taken  with  knowledge  of  the  construc- 
tion placed  upon  the  statute  by  the  Commissioner.  If 
Congress  had  considered  this  interpretation  errone- 
ous, it  would  have  amended  the  law.  Its  failure  to  do 
so  requires  the  conclusion  that  the  interpretation  was 
not  inconsistent  with  the  intent  of  the  statute  (Mass, 
Mutual  Life  Ins.  Co.  v.  United  States,  288  U.S.  269) 
and  gives  to  the  Regulations  the  effect  of  law  (Crane 

2  Section  609  of  the  Revenue  Act  of  1942,  c.  619,  56 
Stat.  798,  and  Section  302  (a)  of  the  Revenue  Act  of 
1943,  c.  63,  58  Stat.  21. 
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V.    Commissioner,    supra;    Helvering    v.    Reynolds , 
supra). 

B.  The  evidence  supports  the  District  CourVs  de- 
termination that  taxpayers^  vehicles  were  op- 
erated on  an  established  line. 

Assuming  the  validity  of  the  Regulations,  the 
evidence  supports  the  determination  of  the  District 
Court  that  the  taxpayers'  vehicles  were  operated  on 
an  established  line.^  The  testimony  showed  that  the 
limousines  were  operated  with  reasonable  regularity 
conforming  with  the  scheduled  operations  of  the  three 
airlines  with  whom  taxpayers  had  working  agree- 
ments. (R.  73,  97,  99,  100,  119,  121.)  All  operations 
were  between  definite  points,  Boeing  Field  Airport 
on  the  one  hand,  and  the  downtown  area  of  Seattle  on 
the  other  hand.  (R.  109,  111,  118,  128,  130.)  Out- 
going passengers  were  picked  up  only  at  a  limited 
number  of  places  and  carried  directly  to  the  aii-port 
(R.  62,  64,  71,  81,  110,  116-117)  while  incoming  pass- 
engers were  transported  from  Boeing  Field  to  the 
downtown  area,  with  discharge  privileges  at  interme- 

^  While  the  trial  court  treated  this  as  a  conclusion  of 
law,  it  appears  to  be  more  properly  a  finding  of  fact. 
If  so,  its  effect  as  a  finding  is  not  changed  by  the 
erroneous  designation.  Alexander  v.  Johnston,  137 
F.  (2d)  712  (CCA.  9th);  Smith  v.  Fletcher,  152  F. 
(2d)  20  (App.  D.C);  Lewis  v.  Ingram,  57  F.  (2d) 
463  (CCA.  10th),  certiorari  denied,  287  U.S.  614. 


16 

diate  points,  as  permitted  by  the  Regulations  (R.  70, 
128).  While  the  limousines  were  not  dispatched  on  a 
trip  without  first  receiving  advice  from  the  airlines 
of  the  arrival  or  departure  of  scheduled  flights,  the 
evidence  conclusively  established  that  the  only  person 
authorized  to  dispatch  the  limousines  were  taxpayers' 
own  employees  (R.  92,  116,  118,  129)  and  that  in 
travelling  between  the  airport  and  the  downtown  area 
the  vehicles  travelled  over  routes  of  their  own  choos- 
ing (R.  59,  61,  85,  93,  96).  Finally,  it  is  undisput- 
ed that  the  primary  contract  between  taxpayers  and 
the  passengers  was  for  the  transportation  of  the  pass- 
engers and  not  for  hire  or  use  of  the  vehicle.    (R.  9.) 

Hence  it  appears  that  in  the  conduct  of  their 
business,  taxpayers  operated  their  motor  vehicles  with 
regularity  between  definite  points,  maintaining  and 
exercising  control  over  such  matters  as  the  direction 
and  route  adopted,  schedules,  and  number  of  passen- 
gers carried.  They  were,  therefore,  engaged  in  the 
operation  of  an  established  line  within  the  meaning  of 
the  applicable  statute  and  Regulations. 

II 

THE  DISTRICT  COURT  DID  NOT  COMMIT 
REVERSIBLE  ERROR  BY  ADMITTING 
EXHIBIT  A-1  INTO  EVIDENCE 

In  the  course  of  the  trial,  the  court  admitted  into 
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evidence  over  taxpayers'  objections  an  exhibit  offered 
on  behalf  of  the  Collector.  (R.  62-63.)  The  exhibit 
to  which  this  objection  was  directed  consisted  of  a 
communication  written  by  one  employee  of  United 
Airlines  to  another  employee  or  officer  of  the  same 
concern,  describing  the  routes  and  schedules  followed 
by  the  airport  limousines  when  conveying  passengers 
between  Boeing  Field  and  downtown  Seattle.  It  is 
contended  that  since  this  communication  was  not  ad- 
dressed to  the  taxpayers,  it  was  simply  hearsay  and, 
therefore,  not  properly  admissible.  However,  it  is 
not  necessary  to  consider  whether  the  letter  should 
have  been  admitted  in  evidence  for  the  rule  is  that 
where  the  admissibility  of  evidence  is  challenged  on 
appeal,  the  burden  is  on  him  who  alleges  the  error  to 
show  not  only  that  it  existed  but  further  that  it  was 
prejudicial  to  him.  United  States  v.  Crescent  Amuse- 
ment Co.,  323  U.S.  173;  Drybrough  v.  Ware,  111  F. 
(2d)  548  (CCA.  6th) ;  Marin  v.  Ellis,  15  F.  (2d) 
321  (CCA.  8th).  There  has  been  no  showing  here 
that  the  taxpayers  were  prejudiced  by  admission  of 
the  letter,  and  it  is  unlikely  that  such  a  showing  can 
be  made  since  the  matters  covered  by  the  letter  were 
also  established  by  other  evidence  in  the  case.  Sev- 
eral witnesses  testified  to  the  routes  followed  by  the 
limousines  (R.  60-61,  85,  88)  and  to  the  pick-up  and 
discharge  points  (R.  61-62,  71,  81-82),  which  were 
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dealt  with  in  the  first  two  paragraphs  of  the  letter, 
while  the  pre-trial  order  covered  the  subject  matter 
of  the  third  and  concluding  paragraph  of  the  letter 
(R.  8).  Thus  even  assuming  error  in  the  introduc- 
tion of  the  exhibit,  the  facts  with  which  it  purported 
to  deal  were  fully  established  by  other  competent  evi- 
dence and  consequently  the  error,  if  any,  in  permit- 
ting the  letter  to  be  introduced,  was  not  prejudicial. 

Ill 

ADDITIONAL  FINDINGS  OF  FACT 
WERE  NOT  NECESSARY 

Error  is  also  assigned  to  the  failure  of  the  court 
below  to  make  certain  additional  findings  of  fact. 
(Br.  8-10.)  The  requested  findings,  sixteen  in  num- 
ber, are  for  the  most  part  simply  a  laborious  recapitu- 
lation of  the  evidence  and  have  no  place  in  the  trial 
court's  findings.  Findings  of  fact  should  not  be  dis- 
cursive; they  should  not  state  the  evidence  or  any  of 
the  reasoning  upon  the  evidence,  but  should  contain 
only  a  statement  of  the  ultimate  facts  found  by  the 
courts.  Petterson  Lighterage  &  T.  Corp.  v.  New  York 
Central  R.  Co.,  126  F.  (2d)  992  (CCA.  2d) ;  Brown 
Paper  Mill  Co.  v.  Irvin,  134  F.  (2d)  337  (CCA.  8th) ; 
United  States  v.  Forness,  125  F.  (2d)  928  (CCA. 
2d),  certiorari  denied,  316  U.S.  694.   Since  the  pres- 
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ent  findings  of  fact  and  conclusions  of  law,  together 
with  the  opinion,  furnish  a  clear  understanding  of  the 
basis  of  the  District  Court's  decision,  no  purpose 
would  be  served  by  incorporating  into  the  findings  the 
elaborate  and  particularized  itemization  of  evidence 
which  taxpayers  now  request.  Cf.  Rossiter  v.  Vogel, 
148  F.  (2d)  292  (CCA.  2d) ;  Tulsa  City  Lines  v. 
Mains,  107  F.  (2d)  377  (CCA.  10th). 

While  not  directly  germane  to  the  issues  involved 
in  this  appeal,  it  is  not  inapposite  to  note  that  in  no 
event  could  the  taxpayers  prevail  in  this  action  since 
it  is  apparent  from  the  court's  opinion  and  its  find- 
ings that  the  taxes  in  suit  were  paid  by  passengers 
of  the  limousines  and  not  borne  by  the  taxpayers. 
Since  there  has  been  no  showing  that  these  amounts 
have  been  repaid  to  the  persons  who  paid  them  or 
that  the  consent  of  such  persons  has  been  obtained  to 
the  allowance  of  the  refund  sought  here,  taxpayers 
are  barred  from  recovery  by  Section  3471  of  the  In- 
ternal Revenue  Code  (Appendix,  infra). 
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CONCLUSION 

The  judgment  of  the  District  Court  is  correct 
and  should  be  affirmed. 

Respectfully  submitted, 

THERON  LAMAR  CAUDLE, 
Assistant  Attorney  General. 

SEWALL  KEY, 
A.  F.  PRESCOTT, 
MAURICE  P.  WOLK, 
Special  Assistants  to  the 
Attorney  General. 
J.  CHARLES  DENNIS, 
United  States  Attorney. 

HARRY  SAGER, 
Assistant  United  States  Attorney. 

January,  1948. 
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APPENDIX 

Internal  Revenue  Code: 

SEC.  34693  [as  added  by  Section  554  of  the  Rev- 
enue Act  of  1941,  c.  412,  55  Stat  687].  TAX  ON 
TRANSPORTATION  OF  PERSONS,  ETC. 

(a)  Transportation,  There  shall  be  imposed 
upon  the  amount  paid  within  the  United  States, 
on  or  after  October  10,  1941,  for  the  transporta- 
tion, on  or  after  such  effective  date,  of  persons 
by  rail,  motor  vehicle,  water,  or  air,  within  or 
without  the  United  States,  a  tax  equal  to  5  per 
centum  of  the  amount  so  paid.  *  *  *  Such  tax 
shall  apply  to  transportation  by  motor  vehicles 
having  a  passenger  seating  capacity  of  less  than 
ten  adult  passengers,  including  the  driver,  only 
when  such  vehicle  is  operated  on  an  established 
line. 

4<  41  4< 

(26  U.  S.  C.  1940  ed..  Sec.  3469.) 

SEC.  3471.     REFUNDS  AND  CREDITS. 

(a)  Credit  or  refund  of  any  overpayment  of 
tax  imposed  by  Subchapter  B,  Subchapter  C,  or 
Subchapter  E  may  be  allowed  to  the  person  who 
collected  the  tax  and  paid  it  to  the  United  States 
if  such  person  establishes,  to  the  satisfaction  of 
the  Commissioner,  under  such  regulations  as  the 
Commissioner  with  the  approval  of  the  Secre- 
tary may  prescribe,  that  he  has  repaid  the 
amount  of  such  tax  to  the  person  from  whom  he 

3  During  the  period  involved,  this  statute  has  re- 
mained substantially  the  same  except  as  amended  as 
to  rates  by  Section  609  of  the  Revenue  Act  of  1942, 
c.  619,  56  Stat.  798,  and  Section  302  (a)  of  the  Rev- 
enue Act  of  1943,  c.  63,  58  Stat.  21. 
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collected  it,  or  obtained  the  consent  of  such  per- 
son to  the  allowance  of  such  credit  or  refund. 
*  «  )(( 

(26  U.  S.  C.  1940  ed.,  Sec.  3471.) 

Treasury  Regulations  1^2  (19J^2  ed.) : 

SEC.  130.58.  Motor  Vehicles  with  Seating 
Capacity  of  Less  Than  10. — No  tax  is  imposed 
on  transportation  by  a  motor  vehicle  having  a 
seating  capacity  of  less  than  10  adult  passengers, 
including  driver,  unless  such  vehicle  is  operated 
on  an  established  line.  The  term  "operated  on 
an  established  line"  means  operated  with  some 
degree  of  regularity  between  definite  points.  It 
does  not  necessarily  mean  that  strict  regularity 
of  schedule  is  maintained;  that  the  full  run  is 
always  made ;  that  a  particular  route  is  followed ; 
or  that  intermediate  stops  are  restricted.  The 
term  implies  that  the  person  rendering  the  ser- 
vice maintains  and  exercises  control  over  the  di- 
rection, route,  time,  number  of  passengers  car- 
ried, etc.  It  implies  also  that  the  primary  con- 
tract between  the  operator  and  the  person  served, 
is  for  the  transportation  of  the  person  and  not 
for  the  hire  or  use  of  the  vehicle. 
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APPELLANTS*  REPLY  BRIEF 


Upon   Appeal   from   the   District   Court   of   the   United 

States  for  the  Western  District  of 

Washington  Southern  Division. 


The  letter  B  as  herein  used  refers  to  the  brief  of  the 
Appellee. 

REPLY  TO  APPELLEE'S  ARGUMENT  HEADED: 

"A.  THE  REGULATIONS  CORRECTLY  DEFINE 

THE   TERM   ^OPERATED   ON   AN 

ESTABLISHED  LINE'."  (B.  9) 

Boiled  down  to  its  essential  essence  the  Appellee's 
argument  on  this  point  is  that  the  Commissioner's  in- 
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terpretation  of  tJie  term  "operated  on  an  established 
line"  as  set  forth  in  Regulation  42,  Section  130.58  is 
correct  because  within  approximately  eighteen  months 
after  the  Regulation  was  promulgated  Section  3469, 
I.R.C.  was  twice  amended  as  to  rates.  These  amend- 
ments did  not  reenact  the  wording  of  Section  3469.  They 
merely  provided  that  "5  per  centum"  and  then  "10 
per  centum"  be  changed  to  "10  per  centum"  and  "15 
per  centum"  respectively.  Section  609,  Revenue  Act  of 
1942,  and  Sec.  302,  Revenue  Act  of  1943. 

In  view  of  differences  in  the  facts,  the  cases  of  Hel- 
vering  v.  Winmill,  305  U.S.  79;  Helvering  v.  Reynolds 
Co.,  306  U.S.  110;  Crane  v.  Commissioner,  331  U.S.  1, 
and  Mass.  Mutual  Life  Ins.  Co.  v.  United  States,  288 
U.S.  269,  obviously  do  not  support  the  points  for  which 
they  are  cited  by  the  Appellee.  While  in  the  Crane  case, 
Supra,  the  Supreme  Court  held  that  the  Regulation 
under  discussion  had  the  force  of  law,  the  true  rule  with 
respect  to  the  force  and  effect  of  Regulations  is  stated 
in  the  case  of  Morrill  v.  Jones,  106  U.S.  466,  and  Allis 
V.  LaBudde,  128  F.  2d  838,  cited  by  the  Appellants  on 
page  21  and  22  of  their  brief,  and  in  the  case  of  F.  W. 
Woolworth  Co.   v.  U.S.,   (1937)   91   F.   2d  973,  976. 

The  so  called  doctrine  of  legislative  acquiescence 
cannot  in  and  of  itself  result  in  a  conclusive  interpreta- 
tion of  a  statute.  It  cannot  bind  a  court.  In  the  recent 
case  of  Jones  v.  Liberty  Glass  Company,  (1947)  92  L. 
Ed.  195,  200,  68  S.  Ct.  229,  234,  the  Supreme  Court  of 
the  United  States  said: 
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"...  But  the  doctrine  of  legislative  acquies- 
cence is  at  best  only  an  auxiliary  tool  for  use  in  in- 
terpretating  ambiguous  statutory  provisions." 

In  the  Woolworth  case,  supra,  Judge  L.  Hand  said: 

"To  suppose  that  Congress  must  particularly 
correct  each  mistaken  construction  under  penalty 
of  incorporating  it  into  the  fabric  of  the  statute  ap- 
pears to  us  unwarranted;  our  fiscal  legislation  is  de- 
tailed and  specific  enough  already.  While  we  are  of 
course  bound  to  weigh  seriously  such  rulings,  they 
are  never  conclusive;" 

It  is  noteworthy  that  in  the  Crane  Case,  Supra,  the 
court  said  (6) : 

"In  the  first  place,  the  words  of  statutes — includ- 
ing revenue  acts — should  be  interpreted  where  possi- 
ble in  their  ordinary,  everyday  senses."  (Italics 
ours) 

Appellee  states  that  the  principal  question  is  whether 
the  said  Section  of  the  Regulation  properly  construes 
Section  3469,  I.R.C.  (B.  10).  The  principal  question, 
however,  is  whether  or  not  the  Appellants  were  operat- 
ing their  vehicles  on  an  established  line. 

The  Appellants  contend  that  neither  the  Internal 
Revenue  Code  nor  the  Regulations  define  the  meaning 
of  the  words  "established  line"  as  used  in  the  statute, 
and  that  the  meaning  of  those  words  must  be  deter- 
mined before  the  term  "operated  on  an  established  line" 
can  have  meaning.  In  promulgating  Section  130.58  of 
Treasury  Regulations  42  the  Commissioner  of  Internal 
Revenue  must  have  had  a  preconceived  meaning  of  the 
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words  * 'established  line"  as  used  in  the  statute,  or  the 
words  he  used  in  Section  130.58  of  Treasury  Regulations 
42  in  defining  ''operated  on  an  established  line"  are 
without  meaning.  But  as  there  is  no  indication  in  either 
the  Statute  or  the  Regulation  of  the  meaning  of  the 
words  "established  line"  we  are  forced  to  seek  their 
true  meaning  in  this  action  unfettered  by  administrative 
interpretation. 

Appellee  admits  the  words  "established"  means  "per- 
manent", "recurring"  or  "regular"  (B.  11).  In  Wells 
Lamont  Corp.  v.  Bowles,  149  F.  2d  364,  366  (Em. 
App.),  cited  by  Appellee  the  words  established  was  said 
to  mean: 

"To  establish  is  to  make  stable  or  firm;  to  fix  in 
permanence  and  regularity,  to  settle  or  secure  on  a 
firm  basis,  to  settle  firmly  or  to  fix  unalterably." 

In  U.  C.  C.  V.  Collins,  182  Va.  426;  29  S.E.  2d  388, 
393,  the  court  said: 

"An  'established'  business  is  one  that  is  perma- 
nent, fixed,  stable  or  lasting." 

Appellee  contends  that  where  there  is  doubt  as  to 
the  construction  of  a  statute  the  interpretation  of  the 
law  by  the  department  enforcing  it  is  held  to  be  con- 
trolling where  not  arbitrary  or  unreasonable  (B.  11). 
The  point  of  law  expressed  here  is  not  in  issue  since  the 
Treasury  Department  has  not  placed  an  interpretation 
upon  the  meaning  of  the  words  "established  line"  as  used 
in  the  statute. 
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There  is  no  logic  to  the  argument  propounded  on  the 
bottom  half  of  page  13  and  the  top  half  of  page  14  of 
Appellee's  brief.  There  is  nothing  to  indicate  that  a  Regu- 
lation promulgated  in  connection  with  a  statute  passed 
in  1918  and  repealed  in  1922  had  such  legislative  ap- 
proval that  the  only  thing  the  Commissioner  could  do 
in  1942  was  to  promulgate  without  material  change  a 
definition  of  "established  line"  embodied  in  the  earlier 
Regulation.  As  indicated  no  definition  of  "established 
line"  is  attempted  in  the  latter  Regulation. 

Appellee  states  that  "the  regulatory  provisions  have 
remained  substantially  unchanged  since  1918,  and  dur- 
ing that  period,  Congress  repeatedly  has  reenacted  the 
provisions  of  the  revenue  laws  on  which  they  are  based" 
(B.  14).  Prior  to  the  above  quote  statement  of  fact 
Appellee  stated  that  the  transportation  tax  had  been 
repealed  in  1922  (B.  13).  Clearly  one  of  the  statements 
of  fact  is  incorrect.  The  fact  is,  Congress  has  not  re- 
peatedly reenacted  the  provisions  of  the  revenue  laws 
upon  which  the  regulatory  provisions  are  based. 

REPLY  TO  APPELLEE^S  ARGUMENT  HEADED: 
"B.  THE  EVIDENCE  SUPPORTS  THE  DISTRICT 
COURT'S    DETERMINATION    THAT    TAXPAY- 
ERS VEHICLES  WERE  OPERATED  ON 
A  ESTABLISHED  LINE."   (B.  15) 

To  support  its  position  Appellee  states  that  the  testi- 
mony showed  the  limousines  were  operated  with  "rea- 
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sonable"  regularity  (B.  15).  The  term  "reasonable  regu- 
larity" is  completely  foreign  to  both  the  statute  and  the 
regulation.  Appellee  has  erred  grossly  in  stating  that 
"all  operations  were  between  definite  points,  Boeing 
Field  Airport  on  the  one  hand,  and  the  downtown  area 
of  Seattle  on  the  other  hand"  (B.  15).  Facts  to  the 
contrary  are  supported  by  uncontradicted  evidence 
(T.R.  57,  69,  78).  Appellee  states  that  the  only  persons 
authorized  to  dispatch  the  limousines  were  taxpayers 
employees  (B.  16).  In  and  of  itself  this  means  nothing. 
The  essential  fact  is  that  the  limousines  were  ordered 
out  for  the  purposes  with  which  we  are  concerned  only 
upon  instructions  or  orders  from  the  airlines  (R.  97,  98, 
116,  118,  120,  129).  The  airlines  had  the  right  to  give 
such  instructions  (Ex.  1). 

The  conclusions  drawn  by  Appellee  in  the  paragraph 
on  page  16  of  his  brief  beginning  with  the  word  "Hence" 
are  obviously  not  supported  by  the  evidence  as  pointed 
out  with  particularity  on  page  17  through  25  of  Appel- 
lants' brief. 


REPLY  TO  APPELLEE^S  ARGUMENT  HEADED: 

"THE  DISTRICT  COURT  DID  NOT  COMMIT 

REVERSIBLE    ERROR    BY    ADMITTING 

EXHIBIT  A-1  INTO  EVIDENCE."  (B.  16) 

On  pages  13  and  14  of  the  Appellants'  brief  it  was 
shown  that  the  admission  of  Exhibit  A-1  was  error,  but 
Appellee  contends  that  Appellants  have  not  shown  that 
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the  admission  of  Exhibit  A-1  was  prejudicial.  Appellee 
further  contends  that  there  was  testimony  which  would 
corroborate  the  statements  in  the  letter  (B.  17)  and  the 
admission  was  not  therefore  prejudicial.  A  scrutiny  of 
the  testimony  referred  to  indicates  material  differences 
in  the  statements  made  in  Exhibit  A-1  and  the  testi- 
mony cited  by  Appellee  on  page  17  of  his  brief. 

The  inferences  to  be  drawn  from  the  statements  in 
the  letter  are  clearly  contrary  to  the  true  facts  as  brought 
out  by  admissible  testimony  and  therefore  the  admis- 
sion of  Exhibit  A-1  was  reversible  error  (R.  61,  71,  81, 
85,  93,  94,  96,  102,  103,  110,  111,  118,  120,  127,  128). 

In  the  case  of  McCandless  v.  United  States,  (1936) 
298  U.S.  342,  349,  the  court  said: 

"This,  as  the  language  plainly  shows,  does  not 
change  the  well-settled  rule  that  an  erroneous  ruling 
which  relates  to  the  substantial  rights  of  a  party  is 
ground  for  reversal  unless  it  affirmatively  appears 
from  the  whole  record  that  it  was  not  prejudicial." 
(Italics  ours) 

The  case  of  United  States  v.  Crescent  Amusement  Co., 
323  U.S.  173,  cited  by  the  Appellees  (B.  17)  follows  the 
above  rule  of  law  for  the  court  examined  the  whole  rec- 
ord and  found  that  other  evidence  was  sufficient  to 
establish  the  restraint  of  trade.  Thus  the  record  in  that 
case  affirmatively  established  that  the  admission  of  the 
evidence  was  not  prejudicial.  In  the  case  at  Bar  the 
statements  in  Exhibit  A-1  and  the  testimony  cannot  be 
harmonized  with  respect  to  the  drivers  being  required 
to  follow  a  specified  route  (R.  61.  93,  94,  102,  127,  130, 
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131).  the  whole  record  does  not  affirmatively  show 
that  the  admission  of  Exhibit  A-1  was  not  prejudicial 
and  such  admission  is  therefore  reversible  error. 


REPLY  TO  APPELLEE'S  ARGUMENT  HEADED: 

"ADDITIONAL  FINDINGS  OF  FACT  WERE 

NOT  NECESSARY."   (B.  18) 

We  agree  that  the  findings  should  state  only  ulti- 
mate facts  and  virtually  said  so  on  page  26  of  Appel- 
lants' brief,  but  once  having  undertaken  to  go  into  de- 
tail it  became  the  court's  duty  to  make  findings  upon 
all  the  facts  bearing  upon  the  question  of  whether  Ap- 
pellants were  "operating  on  an  established  line"  rather 
than  only  upon  some  of  them.  The  Appellee  may  also 
be  right  in  his  footnote  at  page  15  of  his  brief  in  saying, 
in  effect,  that  the  court's  Conclusion  of  Law  I  appears 
to  be  more  properly  a  finding  than  a  conclusion.  Ap- 
pellants said  substantially  the  same  thing  (R.  43-44, 
Appellants'  Brief  26,  27),  but  whatever  it  is  it  is  con- 
trary to  and  not  supported  by  the  evidence. 

Appellee  contends  that  the  trial  court's  findings  of 
fact  and  conclusions  of  law  furnish  a  clear  understand- 
ing of  the  basis  of  the  District  Court's  decision  (B.  19). 
This  hypothesis  may  be  true  but  the  conclusion  does 
not  follow  that  the  decision  of  the  trial  court  is  correct. 
In  the  case  of  United  States  v.  Forness,  125  F.  2d  928, 
942  (CCA.  2),  cited  by  the  Appellant,  the  court  said: 
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"We  stress  this  matter  because  of  the  grave 
importance  of  fact  finding.  The  correct  finding,  as 
near  as  may  be,  of  the  facts  of  a  law  suit  is  fully  as 
important  as  the  application  of  the  correct  legal 
rules  to  the  facts  found.  An  impeccably  'right'  legal 
rule  applied  to  the  'wrong'  facts  yields  a  decision 
which  is  as  faulty  as  one  which  results  from  the 
application  of  the  'wrong'  legal  rule  to  the  'right' 
facts." 

The  trial  court  said  its  Conclusions  of  Law  were 
based  upon  the  facts  found  (Tr.  33).  The  whole  record 
clearly  indicates  that  many  of  the  facts  clearly  estab- 
lished by  the  evidence  bearing  directly  upon  the  question 
of  whether  the  Appellants  were  operating  on  an  estab- 
lished line  were  not  found  by  the  trial  court.  From  the 
foregoing  it  is  readily  apparent  that  the  omission  is 
prejudicial  error. 


INACCURATE  FACTUAL  STATEMENTS 

There  are  some  inaccurate  statements  of  fact  in  Ap- 
pellee's brief.  For  example  Appellee  says  that  it  is  un- 
disputed that  the  primary  contract  between  taxpayers 
and  the  passengers  was  for  the  transportation  of  passen- 
gers and  not  for  hire  or  use  of  the  vehicle,  and  he  cites 
page  9  of  the  printed  Transcript  to  support  the  state- 
ment (B.  16).  An  examination  of  page  9  of  the  Tran- 
script shows  the  principal  activity  of  Appellants  in  the 
field  of  local  transportation  has  consisted  of  the  trans- 
portation of  persons,  but  that  its  agreements  with  the 
airlines  was  "to  provide  limousine  service".    Somewhat 
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akin  to  this,  Appellee  states  the  Appellants  entered  into 
an  agreement  with  United  Airlines  to  provide  "trans- 
portation by  limousine  for  United's  passengers  to  and 
from  Boeing  Airport  in  Seattle",  and  cites  page  26  of 
the  Transcript  in  support  (B.  3).  Page  26  of  the  Tran- 
script says  the  contract  was  to  provide  "transportation 
service"  to  and  from  said  places.  Appellants  drove  their 
limousines  where  and  when  they  were  directed  by  the 
airlines. 

Appellee  also  states  that  the  limousine  drivers  were 
instructed  by  taxpayers  to  follow  the  most  direct  route 
to  the  airport,  and  he  cites  page  28  and  29  of  the  Tran- 
script in  support  (B.  5).  Said  pages  of  the  Transcript 
do  not  state  who  gave  such  instructions,  and  we  have 
found  nothing  further  in  the  record  with  respect  to  who 
did.  Appellee  failed  to  point  out  that  page  29  of  the 
Transcript  also  says,  the  drivers  "were  free  to  and  did 
select  the  streets  over  which  they  travelled,  and  they 
usually  used  Southwest  Fourth  Avenue  or  Airport  Way 
when  going  to  and  from  Boeing  Field,  as  the  trip  over 
either  street  is  of  equal  distance,  but  in  cases  of  traffic 
congestion  or  when  streets  were  undergoing  repairs,  the 
drivers  themselves  selected  other  streets  upon  which  to 
travel."  The  record  clearly  shows  the  Appellants  did 
not  specify  to  the  drivers  what  streets  to  use  (R.  61,  93, 
94,  102,  110,  127,  130,  131). 
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CONCLUSION 

Appellee  has  not  shown  that  Appellants'  defiinition 
of  "established  line"  was  erroneous,  and  Appellants  in 
their  brief  have  shown  that  they  were  not  operating 
their  limousines  on  an  established  line  within  the  mean- 
ing of  the  statute.  Therefore,  the  judgment  of  the  trial 
court  should  be  reversed. 

Respectfully  submitted, 

R.  T.  Jacob, 

Randall  S.  Jones, 

917  Public  Service  Bldg., 
Portland  4,  Oregon, 

Attorneys  for  Appellants. 
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for  a  rehearing  of  the  above  entitled  cause.  The  grounds 
upon  which  the  appellants  rely  are  as  follows: 


2  E.  Royce,  et  ah,  vs. 

I. 

This  Court  overlooked  the  distinction  between  the 
power  granted  under  the  Federal  Declaratory  Judgments 
Act,  28  U.S.C.A.,  Sec.  400,  and  the  Court's  power  apart 
from  any  statute  to  decide  a  question  which  might  guide 
a  public  agency  in  its  future  acts. 

II. 

This  Court  in  a  material  way  misapprehended  the 
appellants'  argument  and  the  significance  of  the  cases 
cited  by  the  appellants  on  pages  4  and  5  of  the  Supple- 
mental Brief  of  appellants;  namely,  the  argument  and 
cases  showing  that  the  case  at  bar  is  not  moot. 

III. 

This  Court  erred  in  holding  in  effect  that  the  Federal 
Declaratory  Judgments  Act,  28  U.S.C.A.,  Sec.  400,  pre- 
cludes the  court  from  determining  whether  or  not  at  the 
times  mentioned  in  the  complaint  and  pre-trial  order  the 
appellants  were  operating  their  seven  passenger  motor 
vehicles  on  an  established  line  within  the  meaning  of 
Sec.  3469  of  the  Internal  Revenue  Code  (26  U.S.C.A., 
Sec.  3469). 

IV. 

This  Court  erroneously  concluded  that  it  was  without 
power  to  decide  the  question  stated  in  ground  III  above. 
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STATEMENT  OF  FACTS  AND 

POINTS  OF  LAW 
UPON  THE  ABOVE  GROUNDS 

Appellants  respectfully  show: 

In  its  opinion  filed  May  18,  1948,  this  Honorable 
Court  stated  that  it  was  not  "at  liberty  to  grant  the 
declaratory  relief  it  has  been  suggested  we  ought  to 
give,"  and  cited  28  U.S.C.A.,  Sec.  400,  as  excluding 
from  the  power  to  grant  such  relief  controversies  with 
respect  to  federal  taxes.  The  relief  sought  and  referred 
to  is  a  decision  by  Honorable  Court  upon  the  question 
of  whether  or  not  at  the  times  above  mentioned  appel- 
lants were  operating  their  seven  passenger  motor  vehicles 
on  an  established  line  within  the  meaning  of  26  U.S.C.A., 
Sec.  3469. 

The  Declaratory  Judgments  Act,  48  Statutes  at 
Large,  Ch.  512,  p.  955,  (28  U.S.C.A.,  Sec.  400)  was  ap- 
proved June  14,  1934,  and  amended  August  30,  1935, 
so  as  to  except  controversies  with  respect  to  Federal 
taxes.  Wholly  apart  from  this  statute  the  Federal  Courts 
have  the  power  to  grant  the  relief  sought  by  the  appel- 
lants. The  cases  of  Boise  City  Irrigation  and  Land  Com- 
pany V.  Clark,  131  Fed.  415  (CCA.  9,  1904)  and  So. 
Pac.  Terminal  Co.  v.  Int.  Comm.  Comm.,  219  U.S.  498, 
515  (1911),  cited  at  pages  4  and  5  of  appellants'  Sup- 
plemental Brief  herein,  were  decided  many  years  prior 
to  the  enactment  of  the  Declaratory  Judgments  Act.  In 
the  Boise  City  case  this  Court  indicated  and  exercised 
its  power  to  decide  a  question  of  law  presented  which 
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might  serve  to  guide  a  public  agency  in  the  future.  This 
power  did  not  and  does  not  rest  upon  a  statute.  This 
power  would  enable  the  Court  to  determine  a  question 
of  fact  as  well  as  law  where  the  determination  comes 
within  the  reason  and  purpose  for  which  the  power 
exists.  It  is  this  power  existing  wholly  independently 
of  any  statute  that  appellants  respectfully  requested 
and  again  request  this  Court  to  exercise  in  the  case  at 
bar. 

Walling  V.  Mutual  Wholesale  Food  &'  Supply  Co., 
141  F.  (2)  331  (CCA.  8,  1944),  also  cited  at  page  5  of 
the  Supplemental  Brief,  was  decided  after  the  enactment 
of  the  Declaratory  Judgments  Act,  but  the  power  that 
the  Court  exercised  in  this  case  did  not  rest  upon  the 
Act  nor  upon  any  otlier  statute. 

The  Declaratory  Judgments  Act  is  purely  a  grant  of 
power.  The  Act  was  not  designed  nor  intended  to  dis- 
place nor  abrogate  previously  existing  rules,  powers  and 
remedies.  As  the  function  of  the  amendment  was  merely 
to  restrict  the  use  of  the  newly  granted  power  to  con- 
troversies other  than  those  with  respect  to  Federal  taxes, 
the  amendment  likewise  did  not  displace  powers  of  the 
Federal  Courts  which  existed  prior  to  and  independent 
of  the  original  Act. 

The  appellants  did  not  institute  a  proceeding  under 
the  Declaratory  Judgments  Act,  and  they  are  not  bound 
by  its  restrictions.  They  brought  their  action  for  a  re- 
fund of  money  collected  from  them  as  taxes. 

This  Honorable  Court  has  held  appellants  are  not 
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entitled  to  a  refund,  but  that  holding  does  not  make  this 
a  case  instituted  under  28  U.S.C.A.  400.  The  appellants 
relied  and  still  rely  on  the  power  of  the  Court  which 
exists  wholly  apart  from  any  statute  to  decide  the  ques- 
tion above  stated. 

The  holding  that  the  appellants  are  not  entitled  to  a 
refund  does  not  make  moot  the  question  of  whether  or 
not  plaintiffs  were  operating  on  an  established  line  within 
the  meaning  of  Sec.  3469,  I.R.C.  The  whole  matter 
simmers  down  to  whether  that  question  is  moot  in  this 
case,  and  the  authorities  hereinbefore  cited  show  that 
it  is  not.  The  Declaratory  Judgments  Act  is  not  involved. 

Decision  on  the  question  is  necessary  as  a  future 
guide  to  Bureau  officials  as  well  as  to  the  appellants. 
This  Court  has  the  power  to  decide  that  question  irre- 
spective of  28  U.S.C.A.,  Sec.  400  as  amended,  but  it  gave 
no  consideration  to  this  power.  It  did  not  mention  this 
power  in  its  opinion,  and,  as  stated,  it  was  this  power 
upon  which  appellants  relied,  and  not  upon  the  grant 
of  power  under  28  U.S.C.A.  400.  If  the  Court  should 
consider  that  the  exercise  of  this  power  is  discretionary, 
then  appellants  request  the  Court  to  exercise  it  in  this 
case  because  an  adjudication  of  this  point  at  this  time 
will  resolve  the  instant  dispute  and  obviate  the  need 
for,  and  expense  of  repetitious  litigation  in  the  future 
concerning  the  latter  quarter  of  1944  and  following  years. 
The  record  on  the  question  of  whether  or  not  appellants 
were  operating  their  vehicles  on  an  established  line  is 
complete  and  it  is  before  this  Court. 

In  Sharp  ^  Dohme  v.  United  States,  144  F.  (2)  456 
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(CCA.  3,  1944),  cited  in  the  opinion,  there  was  no 
contention  that  the  facts  and  circumstances  required 
a  ruling  for  future  guidance.  The  nature  of  the  transac- 
tion was  not  recurrent  as  it  necessarily  is  in  the  instant 
case.  The  Sharp  &>  Dohme  case  does  not  hold  that  this 
Court  in  a  case  such  as  the  one  at  bar  cannot  properly 
pass  upon  a  question  such  as  we  are  requiring  it  to 
decide. 

WHEREFORE,  Upon  the  foregoing  grounds,  it  is 
respectfully  prayed  that  this  petition  for  a  rehearing  be 
granted,  that  this  Honorable  Court  exercise  its  power  to 
determine  and  that  it  determine  the  question  of  whether 
or  not  at  and  during  the  times  mentioned  in  plaintiffs' 
complaint  and  the  pre-trial  order  the  appellants  were 
operating  their  vehicles  on  an  established  line  within  the 
meaning  of  26  U.S.C.A.,  Sec.  3469,  and  that  the  decision 
of  the  District  Court  upon  that  question  be  reversed. 

Respectfully  submitted, 

R.  T.  Jacob, 

Randall  S.  Jones, 

917  Public  Service  Building, 
Portland  4,  Oregon, 

Attorneys  for  Appellants. 

I  hereby  certify  that  in  my  judgment,  as  counsel 
herein,  the  foregoing  petition  is  well  founded  in  law  and 
it  is  not  interposed  for  the  purposes  of  delay. 

Randall  S.  Jones, 

Of  Counsel  for  Appellants-Petitioners. 
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APPENDIX 

As  originally  enacted  the  first  paragraph  of  the  De- 
claratory Judgments  Act,  48  Statutes  at  Large,  Ch.  512, 
p.  955  (28  U.S.C.A.,  Sec.  400)  approved  June  15,  1934, 
read  as  follows: 

"In  cases  of  actual  controversy  the  courts  of  the 
United  States  shall  have  power  upon  petition, 
declaration,  complaint,  or  other  appropriate  plead- 
ings to  declare  rights  and  other  legal  relations  of 
any  interested  party  petitioning  for  such  declara- 
tion, whether  or  not  further  relief  is  or  could  be 
prayed,  and  such  declaration  shall  have  the  force 
and  effect  of  a  final  judgment  or  decree  and  be 
reviewable  as  such." 

Section  405,  Ch.  829  of  49  Statutes  at  Large,  p.  1027 
approved  August  30,  1935,  amended  the  above  paragraph 
of  the  Declaratory  Judgments  Act  as  follows: 

"by  adding  after  the  words  'actual  controversy'  the 
following:  '(except  with  respect  to  Federal  taxes)'." 

26  U.S.C.A.,  Sec.  3469(a),  imposing  the  transporta- 
tion tax  concludes  with  the  following  sentence: 

"Such  tax  shall  apply  to  transportation  by  motor 
vehicles  having  a  passenger  seating  capacity  of  less 
than  ten  adult  passengers,  including  the  driver,  only 
when  such  vehicle  is  operated  on  an  established 
line." 


